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John    Kincaid    vs.    David    F.    Rogers. 

1.  SciBB  Facias.  Against  witness.  Act  of  1794,  eh.  1,  {  29.  A  forfeiture 
against  a  mtness,  under  the  act  of  1794,  ch.  1,  |  29,  cannot  be  enforced 
unless  the  scire  facias  issue  from  and  be  tested  of  the  term  at  which  the 
judgment  nisi  was  rendered. 

2.  Same.  Same.  Same.  Practice.  The  mere  failure  of  the  sheriff  to  exe- 
cute a  sdre  f(ieias  against  a  witness,  which  has  been  properly  issued,  does 
not  annul  the  remedy,  or  discharge  the  witness  from  liability.  The  plain- 
tiff has  his  election  to  sue  out  from  term  to  term,  alias  and  pluries  process, 
until  served,  or,  upon  the  return  of  two  nihils,  may  proceed  to  final  judg- 
ment. 


FllOM   CLAIBORNE. 


At  a  term  of  the  Circuit  Court  of  Claiborne  county, 
held  during  the  year  1847,  a  judgment  nisi  was  ren- 
dered against  the    defendant  for    non-attendance   as  a 
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witness  in  a  suit  therein  pending,  in  which  the  plain- 
tiff in  error  was  plaintiff.  No  scire  facias  issued  from 
that  term,  and  the  plaintiff  neglected  to  sue  out  that 
writ  until  January  term,  1854,  when  scire  facias  was 
issued,  exebuted  and  returned.  To  this  scire  facias  the 
defendant  demurred,  and  upon  argument  at  September 
Term,  1854,  Judge  Hynds  sustained  the  demurrer.  The 
plaintiff  appealed  in  error, 

Heiskell  and  Netherland,  for  the  plaintiff. 


T.  W.  TuRLEY,  for  the  defendant: 

It  is    insisted    that  the  sci.  fa.  is   defective,  because, 

1.  Tke  witness  had  no  opportunity  "at  the  next 
succeeding  teim  after  his  failure^^  to  render  his  excuse 
for  non-attendance.  The  whole  proceeding  is  predica- 
ted on  the  Act  of  1794,  ch.  1,  C.  &  N.  p.  7ll,  and 
by  the  concluding  clause  of  the  29th  section  of  the  act 
it  is  clearly  inferable,  if  not  expressly  provided  that 
the  scire  facias  shall  be  made  known  before  the  suc- 
ceeding term. 

2.  The  28th  section  of  the  act  of  1794  requires 
that  instanter  subpoBuas  be  personally  served  on  the 
witness.  The  return  of  the  officer  that  the  subposna 
was  "executed,"  without  showing  how  it  was  done,  does 
iUot  show  that  the  statute  has  been   complied  with. 

3.  The  default  complained  of  was  for  disobedience 
to  a  sub.  duces  tecum^  and  it  does  not  appear  to  have 
been  issued  on  affidavit  or  by  order  of  the  Court. 
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John  Kincaid  vs.  David  F.  Rogers. 

McKiNNEY,  J.,  delivered  the  opinion  of  the  Court. 

« 

This  was  a  scire  facias  to  have  final  judgment 
and  execution  against  the  defendant  Rogers  for  the 
forfeiture  declared  by  the  act  of  1794,  ch.  1,  se.c.  29, 
for  his  failure  to  attend  as  a  witness  on  behalf  of  the 
plaintiff,  in  the  suit  of  Kincaid  vs.  McNews^  executors, 
pending  in  the  Circuit  Court  of  Claiborne. 

It  appears  firom  the  recitals  of  the  writ  that  du- 
ring the  September  Term  of  the  Circuit  Court  of  Clai- 
b<H*ne,  in  the  year  1843,  the  defendant  was  regularly 
summoned,  by  subpcsna  returnable  immediately,  to  ap- 
pear as  a  witness  on  behalf  of  the  plaintiff  in  the 
suit  above  mentioned.  The  subpcBna  issued  on  the 
14th  day  of  September,  and  was  executed  on  the  fol- 
lowing day — the  Court  being  still  in  session.  After- 
wards, namely,  at  the  June  Term  of  said  Court,  1847, 
said  cause  came  on  for  trial ;  and  the  defendant  be- 
ing  called,  and  failing  to  attend,  judgment  nisi  was 
entered  up  against  him,  in  proper  form,  for  the  sum 
of  $125.00  This  judgment  was  permitted  to  slumber, 
without  any  step  to  enforce  it,  until  the  January 
Term,  1854,  at  which  term,  on  the  suggestion  of  plain- 
tiff's counsel,  the  case  was  ordered  to  be  placed  upon 
the  docket,  and  the  clerk  was  directed  to  issue  a 
scire  facias.  In  pursuance  of  this  order,  scire  facias 
was  issued  and  served  on  the  defendant,  returnable  to 
the  May  Term,  1854,  of  said  Court.  The  defendant 
appeared  and  put  in  a  general  demurrer  to  the  scire 
facias,  which,  on  argument,  was  sustained:  and  the 
plaintiff  appealed  in  error  to  this  Court. 
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The  principal  question  upon  this  record  is,  wheth- 
er the  neglect  of  the  plaintiff  to  cause  scire  facias  to 
be  issued,'  returnable  to  the  next  term  of  the  Court  af- 
ter  the  judgment  nisi  was  entered  up,  precludes  him 
from  pursuing  his  remedy  at  a  subsequent  term.  The 
statute^  in  terms,  provides  that  the  forfeiture  shall  be 
recovered  by  scire  facias.  And  it  is  further  provided, 
that,  "  if  on  notice  being  given  by  the  Court,"  (that  is, 
on  scire  facias  made  ki^own,)  ^'sufficient  cause  be  not 
shown,  at  the  next  succeeding  term  after  such  fyilure^'* 
the  Court  shall  on  motion,  grant  judgment  and  award 
execution  for  the  forfeiture  declared,  against  the  witness 
failing  to   appear. 

It  is  argued,  that  inasmuch  as  by  the  terms  of  the 
act,  the  cause  or  excuse  for  the  failure  of  the  witness 
to  attend,  must  be  shown  at  the  next  succeeding  term 
after  the  failure,  and  as  he  cannot  be  required  .to 
show  cause  until  after  service  of  a  scire  facias,  by 
necessary  construction  the  scire  facias  must  be  tested 
of  the  term  at  which  the  default  happened,  returna- 
ble  to    the  next  term  of  the   Court. 

This  constniction  of  the  act  may  not  be  free  from 
objections,  but  it  is  difGcult  to  see  how  it  is  to  be 
avoided,  without  disregarding  the  apparent  meaning  of 
the  law.  And  the  requirement,  that  tlie  party,  if 
he  intends  to  exact  the  forfeiture  against  the  witness 
in  default,  shall  be  compelled  to  act  promptly,  is  cer- 
tainly not  without  sufficient  reason.  If  no  time  had 
been  prescribed,  within  which  the  party  was  required 
to  pursue  the  forfeiture  to  final  judgment  and  exe- 
cution, he  might  designedly  delay  doing  so  until  by 
the  accident    of    death,  or   removal,  or    otherwifle,  the 
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person  against  whom  the  forfeiture  is  sought  to  be  en- 
forced, might  be  wholly  deprived  of  the  means  of 
showing  a  valid  and  legal  excuse  for  his  non-attend- 
ance, of  which  he  could  have  availed  himself  if 
promptly  proceeded    against. 

It  by  no  means  follows,  however,  from  this  con- 
struction, that  if  scire  facias ^  tested  of  the  term  at 
which  the  judgment  nisi  was  entered,  be  not  served, 
in  consequence  of  which,  the  witness  in  default  can- 
not be  legally  required  to  show  cause  at  the  "  next 
succeeding  term,"  that  he  is  thereby  discharged  from 
liability  to  be  further  proceeded  against.  If  this  were 
so,  it  would  be  in  the  power  of  the  party,  by  eva- 
ding service  of  the  scire  facias^  to  defeat  the  enforce- 
ment of  the  forfeiture.  In  such  case,  the  plaintiff 
may  sue  out  an  alias  scire  facias^  and,  on  the  return 
of  two  nihils,  proceed  to  final  judgment ;  or,  at  his 
election,  continue  the  process  until  actual  service  can 
be  made. 

The  requirement,  that  cause  shall  be  shown  "  at 
the  next  succeeding  term  after  such  failure,"  takes 
for  granted  that  scire  facias  shall  have  been  served 
in  the  mean  time.  It  W€ui  not  intended,  however, 
that,  if  the  plaintiff  had  caused  scire  facias  to  be 
issued  and  placed  in  the  hands  of  an  officer  in  the 
time  required  by  law,  the  failure  of  service  of  the 
process  should  have  the  effect  of  destroying  his  rem- 
edy. 

The  principle  we  lay  down  is,  that  the  neglect 
of  the  party  to  cause  scire  facias  to  be  issued,  tested 
of  the  term  at  which  the  judgment  nisi  was  en- 
tered, is  in  the  nature  of   a  discontinuance  of  the  pi^- 
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ceeding  against  the  witness^  and  precludes  him  from 
further  attempts,  alterwards,  to    enforce  the  forfeiture. 

In  this  view,  there  is  no  eiror  in  the  judgment  of 
the  Circuit  Cpurt 

Judgment  affirmed. 


Washington  Kevs  vs,  Robekt  Mason. 


Constitutional  Law.  Jvsticb  of  thk  Peace.  Jlia  term  of  office.  Act  of 
1835,  c/i.  1,  2  15.  So  much  of  the  15th  section  of  the  act  of  18o5,  eh.  1, 
as  limits  the  term  of  a  justice  eleoted  to  fill  a  Tscancy  to  the' remainder  of 
that  of  his  predecessor  in  office,  is  unconstitutional  and  yoid.  The  term 
of  office  of  justices  of  the  peace  is  fixed  by  the  constitution,  unalterably, 
at  six  years. 


IROH  GKKENR 


A  judgment  was  recovered  by  Robert  Mason  against 
Washington  Keys  for  $5.69,  before  John  Davis,  Esq., 
an  acting  justice  of  the  peace  for  Greene  count}',  on 
the  2d  day  of  Januarj-,  1855,  which  was  brought  by 
appeal  into  the  Circuit  Court  of  said  county.  At  the 
Juno  Term,  1855,  the  cause  was  submitted  to  Judge 
Hynds  upon  an  agreed  state  of  facts,  for  judgment,  as 
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to  the  validity  of  said  justice's  jadgment.  These  facts 
fully  appear  in  the  opinion.  The  judgment  of  the  Cir- 
cuit Court  was  in  favor  of  the  validity  of  said  ju&- 
lice's  judgment,  affirming  the  same. 

Keys  appealed  in  error  to  this   Court. 

Mu«u6AN  and  J.  Britton,  for  the  plaintiff  in  error. 

R.  A.  Crawford,  for  the  defendant. 

CARurnERS,  J.,  delivered  the  opinion  of  the  Court. 

On  the  2d  of  January,  1855,  judgment  was  rendered 
in  favor  of  the  plaintiff  against  the  defendant,  by 
John  Davis,  a  justice  of  the  peace  for  Greene  county. 
On  appeal  to  the  Circuit  Court,  the  judgment  was  af* 
firmed.  The  only  question  there  made  was,  whether 
the  said  John  Davis  was,  at  the  time,  authorized  to 
exercise  the  functions  of  that  office. 

By  the  agreed  case,  the  facts  ark  these :  Davis  was 
elected  by  the  people  of  the  10th  civil  district  of  Greene 
county,  on  the  2d  day  of  February,  1852,  to  fill  the  > 
vacancy  occasioned  by  the  resignation  of  Robert  M. 
Williams,  Esq.,  whose  term  would  have  expired  on  the 
4th  of  March,  1854,  on  which  day  three  other  cit- 
izens were  elected  magistrates  for  said  district,  and 
Davis  defeated.  He  accordingly,  under  the  idea  that 
his  office  w^as  terminated,  surrendered  the  books  and 
papers  to  his  successor.  Under  this  impression,  he 
ceased  to  act  as  a  justice  until  about  the  time  of  the 
commencement  of  this  suit. 
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These  facts  distinctly  raise  the  question  of  the  con- 
stitutionality of  that  part  of  the  15th  section  of  ch.  1 
of  the  acts  of  1835,  (Car.  &  Nich.  430,)  which  limits 
the  term  of  a  justice  elected  to  fill  a  vacancy,  pro- 
duced by  resignation,  &c.,  to  the  unexpired  term  of  his 
predecessor.  In  such  a  case,  had  the  Legislature  the 
power,  under  the  constitution,  so  to  circumscribe  the 
term  of  the  newly  elected  justice,  or  is  he  entitied  to 
the  office  for  six  years? 

The  1 5th  section  of  the  6th  article  of  the  constitu- 
tion provides,  that  there  shall  be  two  justices  of  the 
peace  in  each  civil  district,  and  that  they  <*  shall  be 
elected  for  the  term  of  six  years,*'  by  the  people,  com- 
missioned by  the  Governor,  &c.  No  provision  is  made 
for  the  filling  of  vacancies  in  that  section,  or  any  where 
else,  in  terms.  But  this  omission  is  remedied  in  the 
next  article,  by  reference  to  the  Legislature. 

*'  Article  7,  section  4.  The  election  of  all  officers, 
and  the  filling  of  all  vacancies  that  may  happen,  by 
death,  resignation,  or  removal,  not  otherwise  directed 
or  provided  for  by  this  constitution,  shall  be  made  in 
such  manner  as  the  Legislature  shall  direct." 

The  convention  had,  in  section  2  of  the  same  article, 
directed  how  vacancies  in  the  offices  of  sherifi",  trusteci 
register  and  clerk,  should  be  filled;  and,  in  other  ar- 
ticles, power  is  given  to  the  Governor  to  fill  certain 
vacancies;  but,  in  relation  to  justices  and  constables, 
no  direction  is  given.  In  these  cases,  vacancies  shall 
be  filled  '^  in  such  manner  as  the  Legislature  shall  direct." 
The  legislative  direction  is : 

"  If  any  vacancy  occur  in  the  office  of  justice  of  the 
peace  or   constable,  by  death)  resignation,   or  removal 
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from  office,  or  by  the  removal  of  any  of  said  officeni 
from  the  district  in  which  he  was  elected,  the  sheriff 
or  coroner  shall,  immediately  thereafter,  by  giving  ten 
days'  notice  by  advertisement,  open  and  hold  an  elec- 
tion in  said  district,  to  fill  snch  vacancy,  agreeably  to 
the  provisions  of  this  act;  and  the  person  elected  shall 
be  qualified  according  to  law,  and  shall  hold  his  office 
for  and  during  the  term  for  which  his  predecessor  was 
^ctedy  and   no   longer.      Act  1635,  ch.    1,  sec.   15. 

This  is  a  clear  and  legitimate  exercise  of  power, 
80  far  as  the  '^  manner"  of  filling  vacancies  is  pre- 
scribed ;  but  where  was  the  authority  to  shorten  the 
term  of  service  fixed  by  the  constitution?  By  that, 
every  justice  of  the  peace  ^' shall  be  elected  for  the 
term  of  six  years;"  and  by  this  act,  for  any  period 
that  might  remaia  of  the  term  of  his  predecessor, 
whether  one,  two,  three,  four,  or  five  years,  or  even  a 
portion  of  a  year. 

Here,  then,  is  a  palpable  conflict  between  the  con- 
stitution and  the  act,  as  to  the  duration  of  the  term 
for  which  a  justice  of  the  peace  shall  hold  his  office, 
after  his  election  by  the  people.  The  former,  being 
supreme,  must  prevail.  The  term  is  there  fixed  at  six 
years  under  all  circivtstances,  and  without  exception; 
and  no  power  is  given  to  the  Legislature  to  abbreviate 
it,  but  only  to  provide  for  the  mode  and  manner  of 
keeping  the  office  filled.  This  is  the  extent  of  the 
power  delegated;  and  it  does  not  reach  the  term  of 
service;  that  is  unalterably* fixed  at  six  years  by  the 
highest  law,  and  it  is  not  competent  for  the  Legislature 
to  shorten,  any  more  than  to  lengthen  it.  Brew^eryu. 
l^avisj  9  Humph.,  213,  is  an  authority  in  point. 
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For  any  confusion  or  want  of  uniformity  that  may 
result  from  this  construction,  we  are  not  responsible. 
It  is  for  us  to  declare  the  law  as  we  find  it,  without 
regard  to  results. 

We  therefore  hold,  that  John  Davis  was  clothed  with 
the  power  and  authority  of  a  justice  of  the  peace  of 
Greene  county,  for  the  term  of  six  years  from  the  day 
of  his  election,  the  2d  of  February  1852,  and  conse* 
quently  had  the  authority  to  render  this  judgment  on 
the  2d  of  January  1855.  The  vacancy  was  not  of 
the  term  for  which  Williams,  his  predecessor,  was 
elected,  but  of  the  office  which  he  occupied,  and  made 
vacant  by  his  resignation.  An  error  of  judgment  upon 
this  point  was,   perhaps,   what   misled   the    Legislature. 

There  is,  then,  no  error  in  the  judgment  of  the  Cir- 
cuit Court,  and  we  affirm  it. 
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W.  H.  Hopkins  et  al.  vs.  Thomas  Calloway  et  al. 


1.  FoBCiBLE  Entbt  akd  Dbtains^.  PoatcMion,  Character  of,  to  authorize 
the  action.  Actual  residence  on  the  premises  is  not  necessary  to  support 
the  action  of  forcible  entry  and  detainer.  It  is  enough  if  it  be  shown** 
that  the  premises  are  not  abandoned,  by  proofs  that  the  enclosures  are 
kept  up,  and  the  doors  of  the  houses  closed.  The  use  of  land  enclosed 
for  pasturing  or  grazing  stock,  is  as  much  a  possession  as  if  it  were  oulti- 
Tated.  But  if  the  intention  to  abandon  had  been  evinced  by  words  or 
actions,  the  accidental  continuance  or  ranging  of  stock  upon  a  place  will 
not  constitute  possession. 

2.  SA.1IB.  There  muet  he  force,  actucil  or  constructive.  To  maintain  the  action 
of  forcible  entry  and  detainer,  it  must  appear  that  there  were  acts  of  force, 
or  appearances  tending  to  inspire  apprehension  of  yiolent  acts  to  the  per- 
son, goods,  or  inclosures,  in  the  manner  in  which  the  plaintiff  was  de- 
prived of  the  possession.  , 


FBOlf  MBIOS. 


This  action  of  forcible  entry  and  detainer  was  insti- 
tuted by  the  plaintiffs  in  error,  in  the  Circuit  Court  of 
Meigs  county,  at  the  March  Term,  1851,  whence  it  was 
brought  by  change  of  venue  into  the  Circuit  Court  of 
McMinn.  At  the  August  Term,  1855,  of  the  latter 
Court,  before  Judge  Hynds,  there  was  verdict  and  judg- 
ment for  the  defendants. 

The  plaintiffs  appealed  in  error. 

RoWLSS,  Jabnagin  and  Cooke,  for  the  plaintiffs. 
TmswHiTT^  Lton  and  Gau^,  for  the  defendants. 
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Ca&utbers,  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  action  of  forcible  entry  and  detainer,  to 
recover  possession  of  "Jolley's  Island,"  in  the  Tennes- 
see river,  opposite  the  mouth  of  the  Hiwassee,  which, 
it  is  charged,  was  taken  possession  of  by  the  defend- 
ants, forcibly   and  unlawfully. 

The  island  is  said  to  contain  about  acres,  and 

is  of  great  value.  The  title  is  disputed,  and  it  is  sup- 
posed that  there  will  be  great  advantages  in  the  con- 
test upon  the  title  in  occupying  the  position  of  de- 
fendant in  possession.  That,  however,  can  have  no 
effect  upon  this  controversy,  but  is  only  assigned  as 
the  motive  of  the  actors. 

There  had  been  a  long  occupancy  on  the  part  of 
the  plaintiffs  claiming  under  the  title  of  Thomas  Hop- 
kins, dec'd,  derived  from  F.  A.  Ross,  by  deed,  dated  in 
1822,  long  before  the  extinction  of  the  Indian  title. 
But  whether  it  was  good  or  bad,  is  not  material  in 
this  suit,  as  title  papers  can  only  be  looked  to  for  the 
purpose   of  showing  the   extent  of   possession. 

The  only  question  in  this  sort  of  action  is,  as  to  the 
existence  of  an^  actual  possession  on  the  part  of  the 
plaintiffs,  and  the  mode  and  manner  of  its  invasion  by 
the  defendants.  The  object  of  the  action  is  to  afford 
a  speedy,  cheap  and  expeditious  mode  of  recovering  a 
possession  of  which  any  one  hsis  been  deprived  by 
force  and  violence,  or  where  land  is  withheld  from 
the  lessor  or  remainder  man  after  the  termination  of 
the  lease,  or  life  estate.  This  last  case  is  a  new  fea- 
ture in  this  branch  of  the  law,  unknown  in  England, 
and  in  this  State,  until  the  passage  of  the  act  of  1821. 
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It  is  set  forth  in  section  5  of  that  act,  and  is  denom- 
inated ^*  unlawful  detainer."  So  we  now  have  three 
cases  to  which  this  summary  remedy  applies,  viz:  1, 
forcible  entry  as  desmbed  in  the  second  section;  2, 
forcible  detainer  in  the  third  section ;  and  unlawful 
detainer  in  the  fifth  section. 

The  case  before  us  falls  within  the  first  class,  if  any. 
It  is  a  case  of  forcible  entry  and  detainer,  or  it  is 
not  embraced  by  the  act  at  all,  and  the  plaintifik  must 
resort  to  the  action  of  ejectment  to  try  their  right  to 
the  possession  of  the  land. 

The  facts  of  this  case,  so  far  as  they  need  be  stated 
to  raise  the  question  for  our  decision,  are,  in  addition 
to  those   above  stated,  the  following: 

The  land  was  rented  out  by  Thomas  Hopkins  be- 
fore his  death'  and  -some  of  the  plaintiffs,  as  his  heirs, 
ever  since  the  date  of  the  deed  from  Ross.  There 
may  have  been  some  breaks  in  the  possession,  but  it 
has  been  kept  up  nearly  all,  if  not  the  whole  time 
since  that  date,  down  to  1849.  For  that  year  it  was 
rented  to  Alfred  Hutchinson,  who  had  the  privilege  of 
grazing  his  cattle  on  the  island,  and  was  to  guard  the 
limber  against  waste.  A  man  by  the  name  of  Sims 
lived  upon  the  island  under  Hutchinson,  and  cultivated 
a  part  of  the  land,  and  occupied  the  houses.  Defend- 
ant Galloway,  whom  it  seems  set  up  some  claim  to 
the  land,  instructed  Martin,  as  his  agent,  (who  lived 
near  the  place,)  to  take  possession  of  the  island  for 
him,  if  it  should  at  any  time  become  vacant;  but  to 
take  no  measures  to  bring  about  an  abandonment  of 
it  by  Hopkins'  tenants,  and  to  use  no  force  or  con- 
trivance to  accomplish  the  object.     It  does  not  appear 
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that  these  instructions  were  disobeyed,  or  that  any  in* 
dacement  was  held  out  to  the  tenant  of  Hopkins,  or 
the  8ub*tenant,  Sims,  to  quit  the  premises.  Sims  moved 
off  in  February  or  March,  1850,  and  the  defendants 
went  immediately  into  the  possession.  At  that  time, 
there  was  no  one  living  upon  the  land,  and  the  fences 
were  down,  and  the  doors  and  inindows  of  the  houses 
all  open,  Hutchinson  had  the  privilege  of  renting  the 
land  for  1850,  and  intended  to  do  so,  iKit  had  not  re- 
newed his  contract  at  this  time.  He  did  not  know 
that  Sims  had  left  the  place  until  he  heard  that 
defendants  were  there,  when  he  gave  information  to 
the  agent  of  plaintiffs,  and  this  suit  was  instituted.  It 
further  appears  by  the  evidence  of  Hutchinson,*  who  is 
examined  by  plaintiffs,  that  in  the  fall  of  1849,  about 
the  time  the  frost  had  killed  the  grass  &nd  vegetation, 
he  drove  all  his  cattle  out  of  the  island  but  three,  and 
would  have  driven  those  out,  but  could  not  get  them 
in  the  boat,  and  they  were  left.  After  this,  and  before 
the  1st  of  January,  1850,  he  found  they  were  doing 
well  on  the  cane,  and  he  determined  to  let  them  re- 
main. Between  that  and  the  1st  of  January,  and  after, 
and  before  the  entry  of  defendants,  he  put  i^p  and 
took  off  some  cattle  at  different  times,  but  continued 
to  keep  on  the  three  referred  to,  which  three  and  some 
hogs,  were  on  the  island  at  the  time  defendants  entered. 
Such  are  the  material  facts,  and  do  they  make  out  a 
case  of  forcible  entry  and  detainer? 

It  has  been  said  already,  that  two  things  must  appear, 
to  make  out  this  case:  First,  that  the  plaintiffs  had 
the  possession,  in  fact;  and  secondly,  that  they  were 
forcibly  deprived  of  it  by  the  defendants. 
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Ist.  A  poasession  may  exist  without  an  actual  resi- 
dence on  the  land.  It  is  enough  if  the  enclosures  are 
kept  up,  and  the  doors  of  the  houses  closed,  so  as 
to  indicate  that  the  premises  are  not  abandoned. 
The  use  of  land  enclosed  for  pasturing,  or  ^  grazing 
stock,  is  as  much  a  possession  as  if  it  were  cultivated. 
But  the  accidental  continuance  er  ranging  of  stock 
upon  a  place  would  not  constitute  possession,  if  the 
intention  to  abandon  it  had  been  evinced  by  deplara- 
tions  or  actions.  There  must  be  a  concurrence  of 
acts  and  intention^  to  fill  the  idea  of  actual  occupation 
or  possession.  We  do  not  think  they  exist  in  the  case 
before  us.  T^e  term  for  which  Hutchinson  hsid  rented 
expired  on  the  1st  of  January,  1850;  and  though  he 
says  he  intended  to  renew  his  contract  for  another  year, 
he  had  not  then  done  so.  He  had,  before  the  close 
of  the  year,  removed  his  cattle  from  the  islaind,  with 
the  exception  of  three,  and  did  not  leave  them  on 
purpose,  but  because  he  could  not  get  them  out.  What 
clearer  evidence  could  exist  of  a  deliberate  abandon- 
ment? Sims,  his  sub-tenant,  still  remained  until  the 
next  February  or  March,  without  any  contract  for  that 
year,  and  then,  voluntarily,  and  without  any  concert 
or  collusion,  so  far  as  we  can  see  in  the  proof,  re* 
moved,  leaving  open  doors,  gates  and  fences.      But: 

2d,  If  the  facts  constitute  a  possession  in  law,  was 
the  entry  of  defendants  accompanied  with  the  force 
required  by  the  law?  There  must  be  actual  violence 
to  the.  person,  or  such  "words,  circumstances  or  ac- 
tions as  have  a  natural  tendency  to  excite  fear  or 
apprehension  of  danger;"  or  by  breaking  open  doors 
or    windows,  or  other  parts  of    a    house,  or  throwing 
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out  goods,  &c.  Acts  of  force  or  violence,  or  appear- 
ances tending  to  inspire  a  fear  or  apprehension  of 
violent  acts  to  the  person,  goods,  hous^  or  enclosures, 
must  exist  to  make  out  the  case.  The  great  object  of 
the  law  is  to  maintain  the  peace  and  harmony  of 
society,  and  prevent  bloodshed  and  breaches  of  the 
peace  in  contests  for  the  possession  of  land,  rather 
than  resort  to  the  law  for  the  trial  of  titles,  or  to  gain 
some  .advantage  in  such  contests.  This  law  removes 
all  temptation  to  that  course,  by  compelling  a  restora* 
tion  of  the  possession  thus  unlawfully  taken,  without 
regard  to  the  best  title. 

It  is  not  the  simple  breaking  the  close  of  another 
which  may  constitute  a  trespass,  and  implies  force  in 
the  law,  which  constitutes  this  case,  but  there  must 
be  something  more  real  and  tangible,  as  above  described. 
In  the  case  under  consideration,  there  was  no  force 
either  to  person  or  property;  no  doors  to  open,  gates 
to  unbolt,  or  fences  to  throw  down;  but  all  were  open 
and  unoccupied.  There  was  no  obstruction  or  imped- 
iment in  the  way  of  the  defendants,  and  their  entry 
was  quiet  and  peaceable.  This  is  a  case  very  simi- 
lar— certainly  not  stronger  than  that  of  Greer  vs.  Wroe 
and  Wife,  1  Sneed,  247. 

In  the  finding  of  the  jury  for  defendants,  and  the 
rulings  and  judgments  of  the  Court,  we  find  no  error, 
and  therefore,  affirm. 
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John  D.  Lowrey  vs,  Benjamin  H.   Browk. 


1.  Pleadings.    Similiter.    The  want  of  a  timiliter  is  cured  by  yerdiot. 

2.  Same.  Verdict.  It  is  not  essential  that  a  yerdict  should  be  teohnically 
responsiye  to  the  issues  joined ;  if  in  its  sense  and  legal  effect  it  be  sub- 
stantially so,  it  will  suffice. 


F&OM  SOANB. 


Thifi  action  of  trespass  vi  et  armis  is  from  the 
Circuit  Court  of  Roane  county.  At  the  March  Term, 
1855,  before  Pattehson,  J.,  there  was  verdict  and 
judgment  for  the  plaintiff,  Brown.  The  defendant 
appealed  in  error. 

Maynard,   for   the  plaintiff,  in    error. 

Lton,   for  the  defendant. 

Harris,    J,,    delivered   the  opinion    of  the  Court. 

This  is  an  action  of  trespass  with  force  and  arms, 
for  an.  assault  and  battery,  brought  by  the  defendant 
in  error  in  the  Circuit  Court  of  Roane  county.  The 
declaration  is  in  the  usual  form;  to  which  the  plain- 
tiff in  error  pleaded — Ist,  "Not  guilty."  Upon  which 
plea,  issue  was  taken. 

2d.  He  pleaded  the  statute  of  limitations  of 
twelve  months.  To  which  there  is  replication,  aver- 
ring that  he  was  guilty    of    the  trespass   and  battery, 

3 
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in  the  declaration  mentioned,  within  twelve  months, 
before  the  bringing  of  this  suit,  and  concludes  to 
the    country. 

3d.    He    pleaded    accord    and  satisfaction. 

The  replication  denies  the  averments  of  the  plea 
and  concludes  to  the   country. 

.  4.  There  is  a  special  plea  of  a  release  of  ^the 
cause  of  action,  upon  an  averred  legal  and  valid 
consideration. 

To  this  plea  also,  there  is  replication,  denying  the 
allegations  of  the  plea,  and  concludes  to    the  country. 

To  these  several  replications  there  were  no  simili- 
ters put  in,  but   the  parties    go    to  trial. 

The  jury  found  '^  The  issues  joined  for  the  plain* 
tiff.''  Upon  which  the  Court  rendered  judgment. 
There  was  a  motion  for  a  new  trial  entered  and 
overruled,  and  an  appeal  by  the  defendant  to  this 
Court.  To  reverse  this  judgment,  two  grounds  have 
been  relied  on  by  the  counsel  for  the  plaintiff  in 
error. 

1st.  That  there  were  no  "issues  joined,"  for  the 
want  of  similiters. 

And  in  the  second  place,  the  verdict  is  not  re- 
sponsive to  the  issues,  or  pleadings  in  the  cause. 
There  is  nothing  in  the  first  objection.  "Th^  want 
cf  a  similiter  will  be  aided  after  verdict."  Moseley 
va.  Mathewsy  Meigs  R.  578-580;  Smith  vs.  Eubanks^ 
9  Yerger,  20-24.  In  support  of  the  second  objoc- 
tion,  that  the  verdict  is  not  responsive  to  the  issuei 
we  are  referred  to  the  case  of  KirkpcUrick  et.  al.  vs. 
S.  W.  Railroad  Bank^  6  Hum*,  45.  That  case 
does     not     support     the    proposition.      That    was  an 
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action  of  debt  on  simple  contract.  The  defendant 
pleaded  "  nil  debit  and  payment."  The  verdict  of  the 
jury  was,  '''She  defendants  have  not  paid  the  debt  in 
the  declaration  mentioned."  This  was  no  response  to 
the  issue  upon  the  plea  of  "nil  debit," — left  that  issue 
wholly  undisposed  of  and  undecided.  The  defend- 
ants might  not  have  paid  the  debt  because,  from  any 
thing  that  appears  in  the  verdict,  they  may  never  have 
owed  it.  So  the  Court  held  in  that  case,  and  be- 
yond all  doubt  correctly. 

But  in  the  same  case  the  Court  say,  "We  do  not 
think  a  technical  response  is  necessary,  but  if  its  sense 
or  legal  effect  makes  a  response  to  the  pleadings, 
the  Court  will  sustain  it  and  pronounce  judgment 
upon  it."  Boon  vs.  Planters*  Bnnky  3  Hum.  R.  84. 
"  But  it  has  always  been  held,  that  when  there  are 
several  issues,  they  must  all  be  found  by  the  juiy 
before  judgment  can  be  pronounced,"  Crutcher  vs. 
WiUiamSj  4  Hum.   R.   345. 

In  the  case  before  us,  the  jury  did  pass  upon  the 
whole  case,  and  found  all  "  the  issues  joined  for  the 
plaintiff."  This  verdict,  though  perhaps  not  technical- 
ly responsive  to  the  issues,  yet  in  its  "  sense  and  le- 
gal effect"  it  makes  a  response  to  the  pleadings. 
There?  is  no    error  in  the    judgment,  and  we    affirm  it* 
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1.  Pbincipal  and  Aqbnt.  For  what  kind  of  tort  the  former  is  liable.  When 
the  agent  or  servant,  acting  in  the  business  of  his  superior,  commits  a  tres- 
pass upon  another,  the  former  is  liable  therefor.  Thus,  when  the  em- 
ployer directs  his  serrant  to  cut  timber  in  a  designated  direction  upon  tho 
employer's  land,  and  the  servant  inadvertently  cut  timber  upon  the  land 
of  another,  even  without  the  knowledge  or  consent  of  the  employer,  the 
latter  is  liable  to  an  action  of  trespass  therefor. 

2.  Trespass  yi  et  Armis.  What  it  is.  Any.  physical  force  unauthorized  by 
law,  against  the  person  or  the  possession  of  another,  however  slight,  with- 
out regard  to  the  motive,  is  in  itself  essentially  a  trespass,  and  the  ffist  of 
an  action  of  trespass  vi  et  armis,  <<The  criterion  of  trespass  is  force  di- 
rectly applied." 

8.  P&ACTiOB.     Trespass  and  Case.     When  concurrent  remedies.    Act  of  1850, 
eA.  141.     Trespass  and  Case  are,  by  the  act  of  1850,  ch.  141,  rendered 
concurrent  remedies  only  in  cases  where  trespass  will  lie.    The  remedy  by 
'trespass  la  not  enlarged — ^it  cannot  be  substituted  for  case. 


FBOH  KNOX. 


This  was  an  action  of  trespass — qiuire  clausum 
fregit — ^instituted  before  a  justice  of  Knox  county,  and 
brought  by  appeal  into  the  Circuit  Court  of^  said 
county.  At  the  October  Term,  1854,  before  Alexander, 
J.,    there    was    verdict     and  judgment    for    defendant. 

The  plaintiff  appealed  in  error. 

* 

Welcker  and  Matkasd,  for  the  plaintiff. 
Lton  and  Tebifle,  for  defendant. 
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Caeuthebs,   J.,    delivered  the  opinion  of  the  Court. 

The  defendant  was  summoned  before  a  justice  of 
the  peace  of  Knox  '^to  answer  the  complaint  of 
Martha  Luttrell,  of  a  plea  of  trespass  on  the  case, 
for  cutting  timber  on  the  land  of  said  Martha, 
to  her  damage  fifty  dollars."  The  justice  found 
the  defendant  guilty,  but  on  appeal  to  the  Circuit 
Court  he  succeeded,  and  the  case  is  here  by  appeal 
in  the   nature  of   a  writ  of  error. 

All  the  facts  in  relation  to  the  act  of  trespass 
are  stated  by  witness  Gardner,  who  says,  "  That  he 
cut  some  timber  on  the  side  of  the  hill  towards  Mrs. 
Luttrell's,  from  the  paper  mill ;  he  was  there  in  the 
employment  of  defendant,  Hazen,  who  pointed  with  his 
hand  in  the  direction,  and  told  witness  to  go  there^ 
and  cut  the  timber.  Witness  said  to  Hazen,  "  I  don't 
know  where  your  lines  are,  and  may-be  I  may  go 
over  on  somebody  else's  land.'  Hazen  said,  ^No,  I 
reckon  not'      Hazen    had  land  there.      I    cut    a  pine 

tree  which  was  about  a  rod  over  Hazen's  line,    as  it 

* 

was  aft;erwards  shown  to  me,  and  on  Mrs.  Luttrell's, 
that  is,  running  the  line  to  the  comer  claimed  by  her; 
but  if  run  to  the  other  corner  claimed  by  Ha- 
zen, it  would  be  on  his  side.  The  pine  tree  was 
taken  to  defendant's  mill,  and  used  as  a  shank,  but 
does  not  know  that  ever  Hazen  saw  the  tree  after 
it  was   cut." 

The  main  object  of  this  suit  seems  to  be  for  the 
settlement  of  the  line  and  corners  between  the  par- 
ties, for  which  purpose  surveys  were  made  and  proof 
introduced.     The    defence    here    is    placed     upon    the 
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ground  that  under  the  circumstances  the  defendant  is 
not  liable  as  a  trespasser,  for  the  act  of  his  agent,  or 
servant,  because  the  latter  transcended  his  authority  in 
passing  over  the  true  line,  and  the  act  was  unauthor- 
ized, nor  is  the  agent,  because  of  his  ignorance  of 
the  location  of  the  line.  The  case  is  argued  upon 
the  principles  of  law  governing  actions  of  trespass 
with  force  and  arms,  notwithstanding  it  is  denomina- 
ted in  the  warrant  an  action  of  trespass  on  the  c£ise* 
The  act  of  1850,  ch.  141,  provides:  <<That  in  all  ca* 
ses,  where  an  action  of  trespass  would  lie,  by  the 
existing  law,  it  shall  be  lawful  to  bring  an  action  of 
trespass  on  the  case,  or  trespass,  at  the  election  of 
the  party." 

This  was  intended,  and  perhaps  does  to  some  ex- 
tent, relieve  the  Courts  from  the  perplexity  of  dis- 
tinguishing between  the  two  actions  in  cases  where 
the  distinction  is  almost  invisible  to  the  keenest  judi- 
cial vision.  Then,  whether  the  facts  make  out  a 
case  of  trespass  vi  et  armis,  or,  trespass  on  the  case, 
the  action  is  well  brought,  provided  it  be  in  the  latter 
form,  because  that  is  by  force  of  the  statute  appli- 
cable as  a  remedy  ior  a  test  of  either  kind,  accord- 
ing  to  the  classification  of  the  books.  It  does  not 
change  the  character  of  the  wrong  for  which  dama- 
ges are  sought,  but  only  the  form  of  the  remedy.  It 
will  be  observed  that  the  action  of  trespass  b  not 
enlarged  in  its  operation, — it  will  only  lie  where  it 
did  before  the  act,  and  cannot  be  substituted  for  case. 
But  in  the  present  case  it  is  not  necessary  to  notic# 
further  the  changes  in  the  law  that  this  act  may  have 
made ;    it  is  enough  for  our  present  purpose   that  case 
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may  now  be  adopted  as  the  form  of  action,  to  re- 
cover damages  for  all  injuries  that  could  ordy  be 
redressed  before,  by  an  action  of  trespass — that  they 
are,  in  such  ccLses^  concurrent  remedies. 

The  contest  in  the  case  now  before  us  is,  wheth- 
er  the  facts  proved  amount  to  a  trespass  in  law,  and 
if  they  do^  whether  the  defendant  is  liable  for  the 
act  of  his  agent  or  servant  under  the  circumstances. 

Ist.  There  can  be  no  doubt  but  that  the  acts 
proved  constitute  a  trespass.  The  land  of  the  plain-* 
tiff  was  entered  upon  without  her  authority,  and  her 
timber  cut  down  and  taken  away.  It  was  a  double 
trespass — by  Gardner  first  and  then  by  the  servants 
who  entered  upon  the  land  for  the  timber.  Any 
physical  force,  however  slight,  against  the  person,  or 
possession  of  another,  without  regard  to  the  motive, 
if  unauthorized  by  the  law,  is  in  itself  and  essential- 
ly  a  trespass,  and  the  gist  or  gravamen  of  an  action 
of  trespass  vi  et  armis.  "  The  criterion  of  trespass, 
says  Gh.  J.  Tilghman,  in  2  Serg.  &  Rawle,  358,  "is 
force  directly  applied."  In  this  case,  Gardner  says  he 
did  not  know  he  was  over  the  line.  That  can  make 
no  difference.  This  action  lies  where  an  immediate 
injury  is  committed  with  force  actual  or  implied,  no 
matter  how  unintentional  the  trespass,  and  though  the 
land  were  unenclosed. '  1  Chitty,  178.  In  the  same 
authority,  page  129,  it  is  said,  "  Nor  is  >  the  motive^ 
intent  or  design  of  the  wrong-doer  towards  the  plain- 
tiff the  criterion  as  to  the  form  of  the  remedy,  for 
where  the  act  occasioning  the  ii\}ury  is  unlawful,  the 
intent  of  the  wrong-doer  is  immaterial."  The  in- 
tention   to   trespass    need   not  concur    in  the  act  that 
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occaeions  the  injury,  for  if  it  be  forcible  and  immedi- 
ate^ it  is  a  trespass,  without  regard  to  the  intention 
or  knowledge  of  the  perpetrator  or  his  employee.  It 
was  then,  clearly  a  trespass  in  Gardner;  but  is  the 
defendant,  his  employer,  or  principal,  liable,  or  is  it  a 
case  where  the  maxim,  '^  That  the  superior  is  respon- 
sible for  the  act  of  his  servant,  or  agents,  applies?" 

The  charge  of  the  Court  was:  1st,  That  a  dow-  , 
er  title  with  possession  would  authorize  the  bringing 
of  an  action  for  a  treppass  upon  the  dower  tract. 
This  is  not  objected  to  and  is  certainly  correct.  2d, 
The  rule  and  conditions  of  defendant's  liability  is  thus 
laid  down:  ^^If  the  tree  cut  is  found  to  have 
been  within  her  lines  she  is  entitled  to  recover  dam- 
ages, if  the  jury  shall  believe  the  trespass  was  com- 
mitted by  the  defendant,  or  by  his  hands,  or  agents  with 
his  knowledge,  or  by  his  direction.  If,  however,  the 
defendant  did  not  direct,  or  procure  the  cutting  of  the 
timber,  nor  know  of  its  being  done,  but  the  same  was 
done  by  his  servants,  without  his  knowledge  or  con- 
sent, then  he  would  not  be  liable  to  an  action  of 
trespass.  That  the  simple  fact  of  the  tree  having 
been  hauled  to  his  mill,  and  used,  would  not  of 
itself,  support  an  action  of  'trespass,  but  that  fact 
might  be  looked  to,  on  the  question  of  the  perpetra- 
tion of  the  act    of  trespass  by  'defendant  or  agents." 

The  doctrine  of  the  charge  is  that  the  superior  is 
not  responsible  for  the  ,  trespasses  of  his  subordinates 
acting  for  him,  unless  he  has  directed  the  acts  com- 
plained of  to  be  done^  or  had  knowledge  of  the  facts 
at  the  time ;  or  in  other  words,  if  the  acts  were  not 
done  by   the .  "  direction  or  procurement"  of  the  princi- 
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pal,  but  without  his  ^^  knowledge  or  consent,"  then  he 
"would  not  be  liable,  although  he  received  and  appro- 
priated to  his  own  use  the  fruit  of  the  trespass,  with 
fiill  knowledge  of  its  commission. 

We  think  this  charge  is  erroneous  with  reference 
to  the  facts  before  the  jury,  and  might  and  probably 
did  mislead  them.  Independent  of  the  relation  of 
,  master  and  servant  or  principal  and  agent,  he  who 
directs,  counsels  or  procures  another  to  commit  a  tort 
would  be  liable  as  a  principal.  But  where  this  re- 
lation exists,  as  in  the  present  case,  it  is  not  neces- 
sary that  the  principal  or  master  should  expreslsly  di- 
rect or  have  knowledge  of. the  act  done;  it  is  enoughi 
that  the  servant  or  agent  was  acting  in  the  business* 
of  his  superior.  It  is  true,  that  when  the  servant 
departs  from  the  business  for  which  he  is  employed, 
and  does  a  wrong,  the  master  is  not  liable.  But  in 
that  business  he  is  but  the  instrument  of  the  master, 
and  while  acting  in  the  scope  of  the  business,  it 
makes  no  difference  whether  the  ii\jury  done  vraa  the 
effect  of  negligence  or  wilfulness  of  the  servant. 
Story  on  Agency,  574-5,  note.  If  the  act  is  the  re- 
sult of  the  want  of  due  care  and  control  on  the  part 
of  the  master,  he  is  responsible.  Proper  care  to 
prevent  injury  to  others  must  be  taken.  In  this  case, 
the  employee  was  directed  to  cut  timber  in  a  cer- 
tain direction,  and  in  the  execution  of  that  order 
committed  a  trespass  on  the  land  of  another.  The 
line  of  defendant's  land  was  not  pointed  out,  though 
request  was  made  by  the  servant  to  that  effect. 
This  was  a  case  of  carelessness  if  not  recklessness  on 
the    part  of  defendant,  and  it  will    not    do  for  hini  to 
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say,  after  the  wrong  is  done,  that  he  did  not  know 
that  it  would  occur,  and  therefore  he  should  be  ex- 
cused. He  would  not,  perhaps,  be  liable  under  the 
facts  stated  upon  the  principle  of  the  adoption  of 
the  act  after  it  was  done ;  this  would  require,  as 
stated  by  the  Court,  a  full  knowledge  of  the  wrong 
having  been  perpetrated.  But  he  would  be  clearly 
liable  upon  the  first  ground  stated  above.  It  was 
his  act  in  law  to  all  intents  and  purposes,  and  the 
maxim  of  the  responsibility  of  the  superior  clearly  '  crp- 
plies. 

The  judgment   will    be    reversed    and  a    new    trial 
granted. 

i 


Jambs  K.    McAnally  vs.  Henrt  Willtaius. 


Slanbeb.  Wordt  imputing  official  mitconduct.  Grand  Juror,  Words  to  be 
actionable  in  themaelTes  must  contain  a  distinct  imptit^tion  of  some  crime 
or  misdemeanor,  which  by  law,  is  indictable.  So,  to  charge  a  grand 
juror  with  haying  forsworn  himself,  in  not  haying  presented  a  criminal  of- 
fence of  which  he  had  knowledge,  is  not  actionable. 


FROM   OEAINGER. 


This  action  of  slander  is  from  the  Circuit  Court  of 
Grainger  county.  At  the  August  Term,  1854,  before 
Hynds,  J.,  there    wa^    verdict    for    the    plaintiff   below. 
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upon  which  judgment  was  rendered.      The   defigodant 
appealed  in   error. 

CocxB  and  Crozier,  for  the  plaintiff  in  enrcnr. 


Barton  and  Hebkell,  for  the  defendant. 
MoKnniBr,  J.,  delivered  the  opinion  of  the  Court. 

This  was  an  action  of  slander,  brought  by  Williams 
against  McAnally,  in  the  Circuit  Court  of  Grainger. 
The  charge,  in  substance,  is  that  the  plaintiff,  Wil- 
liams, while  acting  in  the  capacity  of  a  grand  juror 
at  the  April  Term,  1852,  of  the  Circuit  Court  of  Grain- 
ger, '^ had  forsworn  himself y"^  in  failing  or  refusing  to 
make  a  presentment  against  one  Reddick,  for  illegal 
voting,  of  which  Williams  had  personal  knowledge. 

It  appears  that  the  words  were  spoken  during  the 
term  of  the  Court  above-mentioned,  in  the  Counly  Court 
Clerk's  office,  and  on  the  day  previous  to  the  discharge 
of  the  grand  jury.  It  likewise  appears,  that  a  pre- 
sentment was  made  against  Reddick  on  the  same  day 
the  grand  jury  was  discharged,  but  at  the  instance  of 
a  different  member  of  the   body. 

The  jury  were  instructed,  that  words  imputing  cor- 
ruption to  a  grand  juror,  *Mn  his  official  capacity," 
would  be  actionable.  A  verdict  was  found  for  the 
plaintiff,  assessing  damages  at  $250.00,  for  which  judg- 
ment was  rendered.  To  reverse  this  judgment,  an  ap- 
peal in  error  has  been  prosecuted  to  this  Court. 

The  only  question  arises  upon  the  instruction  of  the 
Court,  that  the  words  were  actionable. 
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T^e  rule  seems  to  be  well  supported  by  authority, 
that  words,  to  be  actionable  in  themselves,  must  con- 
tain a  distinct  imputation  of  some  crime  or  misde- 
meanor which,  by  law,  is  indictable.  Upon  this  prin- 
ciple it  has  been  repeatedly  held,  that,  to  accuse  another 
of  having  forsworn  himself,  is  not  actionable,  unless  it 
appear  from  the  accompanying  circumstances  to  have 
been  meant  and  understood  of  such  a  forswearing  as 
would  constitute  the  offence  of  perjury.  1  Stark,  on 
Slander,  76. 

Applying  the  principle  to  the  case  before  us,  we 
think  the  instruction  of  the  Court  is  erroneous,  because 
the  words  do   not  impute  an   indictable   offence. 

It  is  true,  that  the  oath  of  a  grand  juror  imposes 
upon  him  an  obligation  to  make  presentment  of  all 
such  criminal  offences  within  his  knowledge,  as  are 
cognizable  by  the  Court.  The  neglect  or  refusal  to  do 
so,  is  highly  immoral  and  censurable;  but  we  are  not 
aware  of  any  principle  or  authority  upon  which  it  can 
be  held  to  constitute  legal  perjury.  The  present  action 
cannot,  therefore,  be  maintained  upon  the  assumption 
that  the  words  import  a  charge  oi  felony.  Nor  can 
we  concur  with  the  counsel  for  the  defendant  in  error, 
that  the  action  is  maintainable  upon  the  ground  that 
the  Words  impute  a  high  misdemeanor.  It  has  been 
recently  held  by  this  Court,  vid,  2  Sneed's  R.,  473,  that 
words  imputing  a  high  misdemeanor,  involving  moral 
turpitude,  and  subjecting  the  party  to  an  indictment, 
are,  in  themselves,  actionable.  But  no  authority  has 
been  adduced  to  establish  that  the  failure  or  refusal 
of  a  grand  juror  to  present  an  offence  within  his 
knowledge,   is  an  indictable   offence. 
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As  well  might  a  petit  juror  be  considered  guilty  of 
an  indictable  misdemeanor  for  refusing  to  find  a  ver- 
dict in  a  case  clear  upon  the  law  and  evidence ;  or 
for  finding  a  false  verdict,  in  violation  of  the  obliga- 
tion of  his  oath  to  render  a  true  verdict,  &c.  But, 
even  in  England,  we  are  not  aware  that  it  ever  was 
held  that  this  might  be  done.  Formerly,  in  that  coun- 
try,  for  a  false  verdict,  the  jury  was  subject  to  an 
attaint.  But  this  proceeding,  as  also  the  practice  of 
punishing  jurors  at  the  discretion  of  the  Court,  has  long 
since  fallen  into  disuse;  and  never  was  adopted  in  this 
State. 

It  follows,  in  this  view,  that  the  judgment  is  erro- 
neous, and  it  will  be  reversed. 


Mabcus  G.  Vabjkesl'Vs^  Rebecca  Meek,  Ss« 


1.  Seduction.  Common  Law  remedy.  Actum  of  tretpau  vi  et  armiSf 
and  case,  per  quod  serviiium  amisit.  The  parent,  as  such,  has  no  dired 
remedy  at  common  law  for  the  debauching  of  a  daughter.  He  has  to  re- 
sort therefor  to  what  has  been  denominated,  "  but  little  more  than  matter 
of  fiction" — ^the  relation  of  master  and  servant  assumed  to  exist  between 
parent  and  child — in  order  to  redress  this  wrong.  Two  distinct  actions, 
it  is  true,  are  submitted  to  his  option,  but  both  have  relation  to  this  hy- 
pothesis of  loss  of  seryicc,  upon  which  they  are  dependent — ^in  ihe  one 
case,  as  matter  in  aggravation  of  damages ;  and,  in  the  other,  as  the  very 
gist  of  the  action  itself. 

2.  Same.  Same,  Same.  In  the  action  of  trespass  vi  et  armit  for  debauch- 
ing a  daughter,  the  gravamen  is  the  illegal  entry  of  the  seducer  up- 
on the  parent's  premises ;  and  the  seduction  itself,  and  consequent  loss 
of  service,  may  be  averred  and  proven  in  aggravation  of  damages.  In  an 
action  on  the  case  for  the  same  injury,  the  gravamen  is  the  consequential 
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injuriee  arising  from  the  seduction,  in  loss  of  service  to  the  parent.  In 
the  first  action,  it  is  essential  that  the  daughter,  whether  of  full  age  or  not, 
should  h&Te  been  upon  the  parent's  premises  at  the  time  of  the  seduction  ; 
in  the  latter,  whatever  be  the  age  of  the  daughter,  it  is  immaterial  when 
the  wrong  was  perpetrated,  so  that  she  reside  with  the  parent  some  por- 
tion of  the  time  of  her  pregnancy,  or  of  her  lying  in. 

8.  Same.  Same,  Proof  of  service.  In  actions  for  seduction,  proof  of 
menial  services  by  the  daughter  to  the  parent  is  not  necessary.  Bvidence 
of  the  most  trifling  and  valueless  acts  of  service  is  sufficient.  Indeed,  it 
seems,  that  the  fact  that  the  daughter  lived  with  the  parent  for  a  time  du- 
ring the  period  of  pregnancy  and  parturition,  is  of  itself  sufficient  to  raise 
a  presumption  of  service.  This,  however,  may  be  rebutted  by  proof  that 
she  lived  with  the  parent  as  boarder,  or  in  some  other  relation  than  that 
of  mere  child  or  servant. 

4.  8amb.  Same,  Same,  Case  in  judgment  If  the  daughter  lired  with 
the  mother  before  and  at  the  time  the  child  was  bom,  performing  service 
for  her,  the  mother  had  a  legal  right  to  maintain  an  action  of  case  for  the 
seduction,  although  the  father,  who  had  died  before  the  birth  of  the  child, 
was  living  at  the  time  of  the  seduction. 


FfiOM  K190X. 


ThiB  was^n  action  on  the  case,  inBtitxtted  in  the 
Circuit  Court  of  Knox  county,  in  May,  1852,  by  Re- 
becca Meek,  sr.,  against  Marcus  C.  Parker,  for  de* 
bauching  Rebecca  Meek,  jr.,  the  daughter  of  the  plain- 
tiff. The  seduction  occurred  on  the  10th  of  August, 
1651,  at  the  house  of  her  father,  and  the  said  Re- 
becca, jr.,  was  delivered  of  a  child  in  April,  1852. 
The  father  of  Rebecca,  jr.,  died  on  the  14th  of  Oc- 
tober, 1851,  and  she  being  then  in  the  twenty-fourth 
year  of  her  age,  continued  to  reside  with  her  mother, 
the  plaintiff,  until  the  delivery  of  the  child.  At  the 
June  Term,  1853,  before  Alexander,  Judge,  there  was 
verdict   for    the    plaintiff,    assessing    her    damages    at 
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$2500.00,  and  judgment  thereon,  from  which  the  de- 
fendant appealed  in  error  to  this  Court.  This  cause 
was  heard  at  the  September  Term,  1653,  and  was 
continued  upon  advisement  until  the  present  term, 
when  the  opinion   was  delivered. 

W.  H.  Snbed,  Ltoit  and  Temflb,  for  the  plaintiff  in 
«rror. 

« 

RoDOERS  and  Botd,  for  the  defendant  in  error. 

McKnmmr,   J.,  delivered  the  opinion  of « the  Court. 

'  This  was  an  action  on  the  case,  brought  in  the 
Circuit  Court  of  Knox,  for  the  seduction  of  Rebecca 
Meek,  jr.,  the  daughter  of  the  plaintiff.  The  daugh- 
ter was  examined  as  a  witness.  She  testified  that 
when  seduced- — ^which  was  on  the  10th  of  August, 
1851 — she  was  twenty^four  years  of  age;  that  at 
the  time  of  her .  seduction  she  was  a  memb^  of  her 
father's  family  and  living  in  his  house;  that  her  father 
died  on  the  14th  of  October,  1851,  little  more  than 
two  months  after  she  was  seduced ;  that  during  the 
life  of  her  father,  she  performed  services  for  him, 
and  after  his  death,  she  continued  to  live  with  her 
mother,  and  to  perform  services  for  her,  up  to  the 
time  of  the  birth  of  her  child,  which  took  place  on 
the  24th  of  April,  1852,  and  has  since  resided  with 
her. 

Upon  the  foregoing  facts  it  was  insisted,  on  the 
trial,  by  the  defendant's  counsel,  that  the  mother  could 
not  maintain   this   action,   the  seduction   being   in  the 
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lifetime  of  the  father,  with  whom  the  daughter  lived 
at  the  time  she  was  seduced.  But  the  Court  instruct- 
ed the  jury,  ^^That  if  the  daughter  waB  living  with 
her  mother,  before  and  at  the  time  the  child  was 
bom,  performing  service  for  her,  that  the  mother  had 
a  legal  right  to  maintain  the  suit,  notwithstanding 
the  father  may  have  been  alive  when  the  act  of  se- 
duction took  place,"  The  jury  found  for  the  plain- 
tiff, and  assessed  the  damages  at  $2500.00.  The 
Court  refused  a  new  trial,  and  the  defendant  appealed 
in    error. 

The  question  is — did  the  Court  err  in  this  instruc- 
tion. 

The  remedy  afforded  by  the  common  law  to  a 
parent  for  the  seduction  of  a  daughter,  when  followed 
by  pregnancy,  is  founded,  not  upon  the  relation  of 
parent  and  child,  but  upon  that  of  master  and  ser- 
vant. The  action,  in  most  cases,  may  be  either 
trespass  or  c€ise ;  and  the  distinction  between  the  two 
actions,  as  respects  the  ground  of  recovery,  is  impor- 
tant to  be  kept  in  view;.  Where  there  has  been  an 
illegal  entry  into  the  father's  house  or  premises,  by 
the  seducer,  an  action  of  trespass,  vi  et  armis^  may 
be  maintained,  for  the  breaking  the  house,  or  tres- 
pass on  the  premises,  and  the  seduction  of  the 
daughter,  and  consequential  loss  of  service,  may  be 
alleged  and  proved  as  an  aggravation  of  the  dama- 
i  ges:  Or  an  action  on  the  case  may  be  supportedi 
founded  merely  on  the    consequences    of  the  seduction. 

In  the  former  action,  in  which  the  illegal  entry  of 
the  father's  house  is  the  technical  ground  of  the  ac- 
tion, and  the  seduction  and  loss  of  service  is  considered 
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as  only  matter  in  aggravation  of  the  trespass,  it  may 
well  enough  be  maintained,  consistently  with  the  na« 
tore  of  the  action  and  the  principles  by  which  it  is 
governed,  that  it  cannot  be  supported  unless  the  daugh- 
ter were  living  with  the  plaintiff  at  the  time  of  the 
injury.  But,  in  an  action  on  the  case,  the  ground 
of  which  is,  the  consequential  injury  resulting  from  the 
seduction,  it  is  unimportant  whether  or  not  the  per- 
son seduced  lived  with  the  plaintiff  at  the  time  the 
seduction  took  place.  It  is  admitted  that  this  con- 
clusion is  directly  opposed  by  the  case  of  Dean  vs. 
Peel,  5  East.  45,  and  other  cases,  both  English  and 
American,  cited  in  the  brief  for  the  plaintiff  in  error; 
but  we  think  it  is  fully  supported  by  reason  and 
weight  of   authority. 

When  it  is  said  that  this  remedy  is  founded  on 
the  relation  of  master  and  servant,  and  that  there- 
fore,  the  gist  of  the  action  is  the  loss  of  service ; 
it  must  be  borne  in  mind  that  such  relation,  as  has 
teen  well  observed,  is  "little  more  than  matter  of 
fiction^  made  use  of  to  support  the  action."  3  Stark. 
on  Ev.  1307.  By  the  common  law,  a  parent  cannot, 
in  that  character  merely,  support  an  action  for  de- 
bauching his  daughter.  l%e  action  is  maintainable 
only  in  respect  of  the  supposed  loss  of  service.  Bl. 
Com.  vol.  3,  142,  n.  14.  2  Saund.  on  PI.  &  Ev. 
350.  This  idea  of  the  loss  of  service  to  the  master, 
is  said  to  be  a  necessary  fiction  of  law,  in  order 
that  the  person  seduced  may  be  a  competent  witness  ; 
as  otherwise  the  wrong-doer  might  escape  for  want  of 
proof;  the  injury,  from  its  nature,  being^  susceptible  of 
proof  only   through    the    parties    to    it.      See    Reeve's 
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Domestic  Relations,  203,  n.  1.  And  it  is  to  be  ob- 
served, that  the  authorities  which  adhere  most  rigidly 
to  the  doctrine,  that  the  loss  of  service  is  the  foun- 
dation of  this  remedy,  admit  at  the  saifie  time,  that 
the  most  trifling  and  valueless  acts  of  service  are 
sufficient;  and  that  the  mere  loss  of  menial  service 
is  not  the  real  ground  of  the  action.  But,  notwith- 
standing the  doctrine  maintained  by  the  older  authori- 
ties upon  this  subject,  it  is  now  well  settled  by  nu- 
merous cases,  both  English  and  AmeJican,  and  upon 
more  just  and  enlightened  views  "of  the  domestic  re- 
lations, that  proof  of  actual  service  by  the  daughter 
is  not  necessary  to  support  this  action.  ^  See  Hewett 
vs.  Prime,  21  Wend.  79,  and  cases  there  cited.  If 
the  daughter  lives  in  her  father's  family,  service  will 
be  presumed.  It  is  immaterial  whether  she  be  a  mi« 
nor  or  of  full  age,  if  she  live  with  her  father.  If 
under  age,  she  is,  of  course,  his  servant.  But,  though 
this  is  not  the  case,  if  she  be  of  full  age,  yet  from 
-the  fact  that  she  lives  with  her  father,  the  presump- 
tion is,  that  she  is  his  servant,  unless  such  presump- 
tion be  removed  by  proof  that  she  lives  with  him 
otherwise  than  as  a  servant.  Reeve's  Domestic  Re- 
lations,   292. 

The  case  of  Dean  vs.  Peel  is  denied  to  be  law  by 
several  American  cases.  And  it  is  w^ll  settled,  that 
if  the  daughter  be  a  minor,  it  is  not  material  that 
she  should  be  living  in  her  father's  family  at  the  time 
of  her  seduction,  to  entitle  him  to  maintain  an  ac- 
tion on  the  case  against  her  seducer.  In  Martin  vs. 
Payne,  9  Johns.  Rep.  387,  a  daughter  of  the  age  of 
19,  went  to  live  with  an  uncle,  with   her  father's   con- 
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sent.  The  uncle  agreed  to  pay  her  for  her  work, 
but  there  was  no  agreement  for  any  definite  time. 
While  there,  she  was  seduced,  and  immediately  after- 
wards returned  to  the  house  of  her  father,  who  main- 
tained her,  and  paid  the  e^cpenses  of  her  lying-in ; 
though,  until  her  seduction,  she  had  no  intention  of 
returning  to  her  father.  And  it  was  held  that  the 
father  might  maintain  an  action  on  the  case  against 
her  seducer;  the  father  not  having  divested  himself  of 
the  legal  right  to  reclaim  the  services  of  his  daugh- 
ter ;  the  relation  of  master  and  servant  was  presumed 
from  his  right  to  command  her  services.  In  the  case 
of  Sargent  vs.  - — ir-^,  5.  Cowen's  Rep.  106,  a  widow 
bound  her  minor  daughter,  by  indenture,  as  a  ser- 
vant till  the  age  of  18.  During  the  period  of  her 
service  she  was  seduced.  When  her  pregnancy  was 
discovered,  the  indentures  were  cancelled  by  consent, 
and  the  daughter  returned  to  live  with  her  mother, 
and  while  in  her  service,  was  delivered  of  a  child. 
It  was  held  that  an  action  on  the  case  might  be 
maintained  by  the  mother  against  the  seducer.  The 
Court  say,  that  from  the  time  of  the  return  of  the 
daughter  to  her  mother's  house,  at  least,  the  relation 
of  mistress  and  servant  was  restored  between  them : 
and  that  when  the  action  is  case,  it  is  not  material 
who  was  entitled  to  the  ser\4ces  of  the  daughter  at 
the  time  of  the  seduction;  the  real  enquiry  is,  on 
whom  has  the  consequential  injury  fallen?  It  cannot 
be  necessary,  say  the  Court,  according  to  the  theory, 
or  just  principles  by  which  this  action  is  regulated, 
that  the  parent,  in  order  to  sustain  it,  should  be 
entitled  to    the  services    of   the  daughter,  at    the    very 
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instant  when  the  act  is  committed  which  subsequently 
resulta  in  a  loss  of  service,  or  necessary  pectmiary 
disbursement.  , 

In  Clarke  vs.  Fitch,  2  Wend.  Rep.  459,  the  daugh- 
ter, being  a  minor,  left  her  father's  house,  by  his 
permission,  to  work  for  and  maintain  herself.  She 
was  seduced  and  gave  birth  to  a  child.  From  be- 
fore  her  seduction  until  after  the  birth  of  her  child, 
she  had  never  been  in  her  father's  house.  But  the 
person  by  whom  the  expenses  of  her  lying-in  had 
been  paid,  looked  to  her  father  for  reimbursement. 
And  on  the  ground  of  this  liability,  it  was  held  that 
the  father  might  maintain  an  action  on  the  case  for 
the  seduction.  Because  the  father  had  the  right  to 
recall  his  daughter  and  control  her  services  ;  and  the 
loss  fell  upon  him  of  the  expenses  of  her  confinement 
and  sickness.  So,  in  Hornkelh  vs.  Ban-,  8  Serg.  & 
R.  36,  the  same  doctrine  was  held  ;  and  it  is  main- 
tained by  several  other  cases  referred  to  in  the  argument. 
In  tliege  cases,  the  minor  daughter  is  regarded  as  de 
jure  the  servant  of  the  father,  though  de  facto  the 
servant  of  another  at  the  time ;  on  the  principle 
that  the  daughtor,  though  not  living  with  her  father 
at  the  time  of  the  injury,  was  still  subject  to  his 
contnol,  and  he  had  the  legal  right  to  command  her 
services;  and  hence  the  supposed  relation  of  master 
aad   servant  was   presumed  to  exist. 

This  fictitious  relationship  of  master  and  servant, 
does  not  however,  exist  where  the  person  seduced 
was  of  full  age  at  the  time  of  the  injury.  In  the 
latter  case,  the  .daughter  is  not,  in  law,  the  servant 
of  her  parent ;    nor    is  he   liable  •  for  her  maintenance. 
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or  the  expenses  of  her  confinement.       Hence,  to  entitle  I 
the  parent    to     maintain    an    action  for    debauching    a ! 
daughter   above     the    age    of    twenty* one,  it    must,    at  : 
least,   appear,    that    during    some     portion   of   the   time 
of  her  pregnancy,  or  of  her  lying-in,  she  was   a   mem- 
ber of   his  family.       Prom  the  fact   of  her  living  w^ith  ; 
her  parent,  service   will   be    presumed,   as  has   been   al-  ; 
ready  shown.       But,  where  the   action   is   case^  it   is  no  * 
more  necessary  in  the  case   of  a   daughter  of  full    age,  '• 
than  in  that  of  a  minor,    that    she   should    have   been 
living  in  the   family   of  the  parent   at   the   time   of  the 
seduction :    nor    is  it    any   more   important  in    the   one 
than   in  the    other,    who  was     entitled    to,   or  enjoying 
her    services  at  the    time     of    the  injury.       The     only 
inquiry  of    importance   in     either    case,    is,     on  whom 
has   the   consequential  injury    fallen?       And   such    per- 
son, whether  •father,   mother,   or   other    person    standing 
in  loco    parentis,    is    entitled    to    legal    redress    in  the 
present  form    of  action. 

Where  the  action  is  trespass  vi  et  armiSy  it  is  ad- 
mitted  the  law  is  otherwise.  In  the  latter  action,  the 
breaking  the  house,  or  illegal  entry  upon  the  premises, 
being  the  legal  ground  of  the  action;  and  the  conse- 
quential injuries  but  matter  of  aggravation ;  and  a 
justification  of  the  entry  into  the  house,  or  upon  the 
premises,  in  such  case,  being  a  sufficient  justification 
of  the  whole  charge  in  Ae  declaration ;  it  is  clear, 
that  if  the  person  seduced  were  not  living  in  the 
house  of  her  parent,  or  in  his  actual  service,  at  the 
time  of  the  seduction,  this  action  could  not  be  sup- 
ported. In  such  case,  the  idea  of  a  trespass  against 
the  parent   is   necessarily   excluded,  and  the    ground  of 
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action  wholly  fails.  But  in  an  action  on  the  case, 
the  illegal  entry  of  the  parent's  house  is  not  an  ele- 
ment of  the  legal  ground  of  action;  neither  is  the 
mere  act  of  seduction ;  the  gist  of  the  action,  is  the 
consequential  damages  resulting  from  the  seduction. 
It  cannot,  therefore,  upon  principle,  be  at  all  impor- 
tant whether  the  parent  was,  or  was  not,  entitled  to 
the  daughter's  services  at  the  time  of  her  seduction. 
In  this  view  of  the  law,  we  dissent  from  the  con- 
clusion maintained  in  the  cases  of  Logan  vs. 
Murray  6  Serg.  &  Rawle,  175;  Nicholson  vs.  Sliy^ 
ker^  10  John.  R.  117;  Miller  vs.  Thompson^  I  Wen- 
dell's Rep.  447,  and  the  numerous  other  cases,  Eng- 
lish and  American,  relied  upon  by  the  counsel  for  the 
plaintiff  in  error ;  and  hold,  that  the  present  action 
may  be  maintained  by  the  mother,  although  hf  rea- 
son of  the  fact,  that  the  father  was  living  at  the 
time  of  the  seduction,  and  the  seduced  was  at  the 
time  a  member  of  his  family  and  rendering  service 
to  him ;  the  mother  was  not  theil,  nor  could  she  be, 
in  law/  entitled  to  the  services  of  the  daughter :  but 
the  latter  having  remained  with  the  mother,  after  the 
father's  death,  in  the  presumed  relation  of  servant ; 
and  the  trouble  and  expenses  of  lying-in  having  fallen 
upon  her,  the  action  is  maintainable  upon  this 
ground. 

Judgment  affirmed. 
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BxcimiTT.  Co8t9,  Act  of  1822,  ch,  42,  J  1.  Notice.  The  notice  of  ten 
days  required  to  be  given  by  a  security  for  costs,  under  the  act  of  1822, 
ch.  42,  J  1,  upon  application  for  counter  security,  must  be  in  writing,  and 
its  service  established  by  the  return  of  the  sheriff,  or  the  testimony  of 
some  competent  witness.  The  rule  of  the  Court,  in  such  proceeding,  must 
be  for  counter  security.  The  Court  cannot  dismiss  the  suit,  unless  the 
express  terms  qf  the  act  are  complied  with.  « 


]PaOM  MARION. 


The  plaintiff  brought  his  action  of  trespass  in  the 
Circuit  Court  of  Marion  against  the  defendants,  in  which 
James  S.  Havroii  was  his  security  for  costs.  At  No- 
vember Term,  1854,  said  Havron  made  application  to 
the  Court,  to  require  said  plaintiff  to  give  other  secu- 
rity. The  application  was  based  upon  aiEdavit,  which 
stated  that  the  affiant  had  given  the  plaintiff  more 
than  ten  days  notice  of  the  proceeding.  No  notice 
in  writing,  however,  was  produced.  The  Court,  Judge 
Gaut  presiding,  made  a  rule  requiring  the  plaintiff  to 
give  new  security  "by  to-morrow  morning,"  or  said  suit 

would  be  dismissed.  Upon  failure  of  the  plaintiff  to 
comply  with  said  rule,  said  suit  was  accordingly  dis- 
missed.     The  plaintiff   appealed. 

MumiSy  for  the  plaintiff. 

Htde,  for  the  defendant. 


■> 
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McKiNNEY,  J.,  delivered  the  opinion  of  the  Court. 

At  the  November  Term,  1854,  of  the  Circuit  Court 
of  Marion,  upon  cause  shown  by  the  affidavit  of  James 
S.  Ilavron,,  the  plaintiff's  security  for  the  prosecution 
of  this  suit,  a  rule  was  made  upon  the  plaintiff,  "that 
he  give  new  security  for  the  prosecution  of  this  suit, 
on  or  before  to-morrow  morning,  or  said  suit  will  be 
dismissed."  This  rule  was  not  complied  with,  and  the 
suit  was  dismissed  accordingly,  on  the  next  day.  From 
this  judgment  of  dismission  the  plaintiff  appealed  in 
error  to  this   Court. 

The  error  assigned  is,  that  the  rule  was  granted  and 
made  absolute,  without  any  evidence  of  the  fact  that 
the  notice  required  by  the  statute  had  been  given  to 
the   plaintiff. 

The  act  of  1822,  ch.  42,  sec.  1,  under  which  this 
proceeding  was  instituted,  requires  that  the  person  bound 
as  security  for  the  prosecution  of  the  suit  shall  first 
give  to  the  plaintiff,  if  in  the  State,  and  if  not,  to 
his  attorney,  ten  days*  previous  notice  of  his  intention 
to  apply  for  a  rule  upon  the  party,  "to  give  counter 
eecurity,  to  indemnify  him  against  all  damage  or  injury 
which  may  arise  from  his  being  security."  And  if  the 
party  -thus  notified^  and  upon  whom  said  rule  has  been 
alluvvcd,  shall  fail  or  refuse,  within  the  time  prescribed 
by  the  Court,  to  give  good  and  sufficient  counter 
security,  it  shall  be  the  duty  of  the  Court  to  dismiss 
said  suit,  and  enter  up  judgment  against  the  principal 
and  security    for  all  costs    which    have    been  incurred; 

Havron,  the  security,  in  his  affidavit,  offered  as  the 
ground  for  obtaining   a  rule  on  the  plaintiff,  states  that 


•  ji 
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he  had  given  more  than  ten  days  notice  to  the 
plaintiff,  that  he  would  not  longer  stand  as  his  security. 

This  mere  ex  parte  statement  of  the  security  was 
regai'ded  by  the  Court  as  sufficient  evidence,  under  the 
statute,  of  the  fact  of  notice  having  been  given. 

In  this  we  think  the  Court  erred.      The  remedy  given 

to  the  surety  by  the  statute  is  a  very  summary  one,  and 

• 

is  liable  to  abuse  by  unscrupulous  persons.  It  is  proper 
and  necessary,  therefore,  that  the  person  seeking  to< 
avail  himself  of  it,  should  be  required  to  show  that  he 
has  complied  with  its  requirements,  on  his  part,  accord- 
j^ing  to  the  true  intent  and  meaning  of  the  law.  In^ 
*''  the  case  before  us,  the  surety  has  wholly  failed  to  do 
so.  First,  the  notice  contemplated  by  the  statute,  is  a 
notice  in  writing;  secondly,  the  fact  of  service  of  the 
notice  must  be  established  by  legal  proof — either  the 
return  of  the  sheriff,  or  the  testimony  of  a  competent 
witness ;  and,  thirdly,  the  rule  upon  the  party  must  be 
to  give  "counter  security,"  according  to  the  express 
terms  of  the  act. 

The  judgment  of  the  Circuit  Court  will  be  reversed, 
and  the  case  will  be  remanded  and  reinstated  on  the 
docket  of  the  Circuit  Court  of  Marian.  This,  however, 
will  not  preclude  the  surety  from  instituting  a  regular 
proceeding,  at  any  time  hereafter,  to  obtain  counter 
security  as  provided  for  in  the  statute. 
Judgment  reversed. 
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WiLUAM  D.  Sharp  vs.  Isaao  Miller. 


1.  PttACTiCE.  Costs.  Dismissal  for  want  of  security  for.  Tlie  law  favors  a 
liberal  policy  in  allowing  parties  to  litigate  their  rights  in  courts  of  jus- 
tice, and  no  suit  should  be  dismissed  for  the  want  of  a  prompt  compliance 
with  a  rule  as  to  costs,  provided  said  rule  be  complied  with  in  a  reason- 
able time,  and  no  culpable  negligence  appear. 

2.  Eyidekge.  In  an  action  against  an  officer  for  improperly  levying  an 
M  execution  upon  certain  hogs,  as  the  property  of  the  person  in  possession, 
#  testimony  as  to  the  declarations  of  said  party  in  possession,  made  before 
^    the  levy,  and  while  the  hogs  were  in  her  possession,  that  said  hogs  were 

J     the  property  of  plaintiff,  being  a  mire  "  verbal  act,"  showing  the  char- 
f     acter  of  such  possession,  is  admissible  to  go  to  the  jury. 


^ 


TROM   CAMPBELL. 


TMs  is  an  action  of  trover  from  the  Circuit  Court  of 
Campbell  county.  At  the  June  Special  Term,  1855, 
before  Judge  Hykds,  there  was  verdict  and  judgment 
for  the  plaintiif.      The  defendant  appealed  in   error. 


\  . 


Maynard,  for  the  plaintiff  in  error. 
Heiskell,  for  the  defendant  in  error. 

Harris,  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  action  conimenced  before  a  justice  of  the 
peace,  for  the  conversion  of  some  h>gs,  in  which  the 
plaintiff  recovered,    and  the   defendant  appealed  to  the 
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Circuit  Court  of  Campbell  county,  where,  at  the  May 
Term,  1852,  there  was  a  verdict  for  the  plaintiff,  which, 
upon  cause  shown,  was  set  aside  by  the  Court,  and  a 
new  trial  granted. 

At  the  June  Term,  1855,  of  said  Court,  another  ver- 
dict was  rendered  in  favor  of  the  plaintiff,  upon  which 
the  Court  entered  judgment.  A  motion  for  a  new  trial 
was  entered  and  overruled  by  the  Court,  to  reverse 
which   an  appeal  in   error  is  prosecuted. 

At  the  January  Term,  1854,  a  rule  was  made  upon 
the  plaintiff,  to  give  othe^  security  for  the  prosecution 
of  the  suit  on  or  before  the  second  day  of  the  next 
term,  or  the  same  would  be  dismissed. 

And  on  the  third  day  of  the  next  term,  the  plaintiff 
having  failed  to  give  the  security,  the  rtile  was  made 
absolute,  and  the  suit  dismissed. 

On  the  fifth  day  of  the  same  term,  the  plaintiff  moved 
the  Court  to  set  aside  the  order  dismissing  his  suit,  and 
permit  him  then  to  give  the  security  in  discharge  of 
the  rule ;  and  in  support  of  this  application,  he  filed 
his  affidavit,  stating,  that  the  rule  had  been  made  upon 
him  several  days  after  the  cause  had  been  continued 
at  the  last  term,  and  after  he  had  gone  home.  '*He 
did  not  know  that  he  was  bound  to  give  other  secu- 
rity, as,  when  he  mentioned  this  matter  on  yesterday 
to  his  counsel,  he  was  told  that  it  was  agreed  that 
the  cause  was  continued,  and  that  he  was  taken  by 
surprise  by  said  motion." 

In  opposition  to  said  motion,  defendant  filed  the 
counter  affidavits  of  himself  and  John  Kincaid,  (who 
had  indemnified  defendant,)  denyii^  that  they  had 
agreed   to  the    continuance.      The  Court  sustained   the 
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motion,  received  the  security,  discharged  the  rule,  and 
reinstated  the  cause  on  the  docket :  to  which  the 
defendant  excepted,  and  now  insists  it  is  error.  To 
this  assumption  we  cannot  assent.  This  was  a  mat- 
ter that  addressed  itself  to  the  sound  discretion  of  the 
Court,  and  we  think  it  was  very  properly  exer(5Ised. 
The  policy  of  the  law  is,  to  give  every  man  an  oppor- 
tunity to  investigate  his  rights — to  entitle  to  him  to 
which,  he  is  required  to  secure  the  costs,  or  to  bring 
himself  within  the  provisions  of  the  act  passed  for  the 
benefit  of  poor  persons.  Where  the  security  is  offered 
at  any  time  during  the  term  at  which  the  suit  is 
ordered  to  be  dismissed,  it  would  be  a  proper  exercise 
of  discretion  to  receive  it.  It  might  be  a  more  grave 
question,  if  it  would  not  be  such  error,  for  which  this 
Court  would  reverse,  to  refuse   it. 

What  policy  is  subverted,  or  how  far  does  it  con- 
tribute to  the  attainment  of  justice — the  great  object 
and  end  of  the  law — to  permit  a  party  to  institute  his 
suit,  and  incur  all  the  expense  necessary  for  a  trial, 
and  then  turn  him  out  of  Court,  saddled  with  all  the 
costs,  just  because  he  did  not  know,  or,  in  some  cases, 
might  not  be  able  at  the  moment  to  give  the  security, 
but  afterwards,  at  the  same  term,  offers  unquestionable 
security  in  discharge  of  the  rule  ?  A  policy  fraught 
with  such  injustice,  unless  there  is  culpable  negligence, 
cannot   receive   the  countenance   of  the   Court. 

The  next  objection  relied  upon  is,  that  a  witness 
stated  "that  he  once  went  to  Nancy  Swoop's  to  buy 
the  hogs.  She  refused  to  sell  them,  and  said  they  were 
the  plaintiff's.  The  hogs  were  there  at  the  time,  near 
the  house."      This    testimony   was    objected   to    by   the 
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defendant,  but  was  permitted  by  the  Court  to  go  to 
the  jury. 

We  think  this  testimony  was  competent  and  proper. 
The  proof  shows  that  the  hogs  had  been  raised  by  a 
third  person,  from  whom  plaintiff  purchased  them,  on 
the  place  where  Nancy  Swoop  lived ;  that  they  had 
been  twice  carried,  after  the  purchase,  to  the  planta- 
tion of  the  plaintiff,  and  had  run  back  there ;  that  .he 
had  furnished  com  and  employed  her  to  feed  them; 
and,  while  thus  in  her  possession,  they  were  levied 
upon  and  sold  as  her  property  by  the  defendant,  as 
constable. 

This  declaration,  having  been  made  by  her  while 
the  hogs  were  in  her  possession,  and  before  the  levy, 
was  a  mere  verbal  act  in  relation  to,  and  showing  the 
character  of,  that  possession — was  a  part  of  the  res- 
gestcB — and  explains  the  reason  she  would  not  sell. — 
2  Phil.  Ev.,  193.  The  defendant  claims  under  Nancy 
Swoop,  is  substituted  to  her  rights,  and  is,  in  privity 
of  estate,  with  her;  and,  standing  in  this  attitude,  he 
is  bound  by  any  declaration  she  made  while  in  pos- 
session, and  before  the  levy. — 1  Greenleaf  Ev.,  §§  189, 
190,  191.  The  only  remaining  question  presented  by 
the  record  is,  that,  although  the  plaintilS*  forbid  the 
sale,  and  claimed  the  property,  yet,  when  he  discovered 
the  defendant  would  sell,  he  procured  one  Kincaid  to 
purchase  the  property,  and  was  interested  with  him  in 
the  purchase.  This  he  might  well  do,  and  it  will 
neither  justify  the  wrong  act  of  the  defendant,  nor  mit- 
igate the  damages,  the  measure  of  which  was  the  value 
of  the  property  at  the  time  it  was  taken  by  the  defend- 
ant/ 
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There  was  no  error  in  the  rulings  of  the  Court;  the 
charge  was  correct,  and  the  Court  did  not  err  in  refus- 
ing to  set  aside  the  verdict  and  grant  a  new  trial. 
Therefore,  we  affirm  the  judgment. 


A.    &  J.  Moore  vs.   Weir   and   Smith,  Ex'rs. 

1.  Notes  for  Specipio  Articles.  Effect  of  AtsignmenU  The  effect  of  the 
statute  making  notes  for  specific  articles  assignable,  is  simply  to  confer 
npon  the  assignee  the  right  of  action  in  his  own  name,  at  law  or  in  eqiiity. 
His  condition,  as  respects  the  maker,  is  no  better  than  that  of  the  as- 
signor, and  tlA  note  in  his  hands  is  subject  to  all  the  equities  to  which  it 
was  subject  in  the  hands  of  the  assignor. 

2.  Set-off.  Bill  single  for  money  as  against  note  for  specific  articles.  A  bill 
single  for  money  may  be  set-off  against  a  coTenant  for  the  payment  of 
specific  articles,  if  the  value  of  the  latter  in  money  be  ascertainable  by 
any  certain  and  definite  rule  of  computation. 


FROM    CAMPBELL. 


This  action  of  covenant  upon  the  instrument  copied 
into  the  opinion  of  the  Court,  was  submitted  to  a 
jury  before  Patterson,  J.,  at  the  April  Term,  1855, 
of  the  Circuit  Court  of  Campbell.  The  chief  ques- 
tion involved,  arose  on  a  plea  of  set-off,  the  subject 
of  which  is  also  copied  into  the  opinion.  There 
was  verdict  and  judgment  for  the*  defendants,  and 
an  appeal  in  error    by    the  plaintiffs 

E.    T.    Hall,    for  the  plaintiffs, 

m 

H.    Maynaed,  for  the  defendants. 


SEPTEMBER    TERM,  1855.  47 

A.  and  J.  Moore  vs.  Weir  and  Smith,  Ex'rs. 

McKiNNEY,  J.,  delivered  the    opinion  of  the   Court. 

This  was  an  action  of  covenant  brought  against 
the  defendants,  as  Executors  of  Jacob  Queener,  dec'd., 
on  the  22d  December,  1852,  in  the  Circuit  Court  of 
Campbell.  The  instrument  declared  on  is  in  the  fol- 
lowing    words  and  figures: 

"Three  months  after  date,  for  value  received,  I 
promise  to  pay  Charles  Lewallen  the  sum  of  six- 
teen hundred  and  sixty  six  pounds  of  merchantable 
bar  iron;  to  be  assorted  well;  and  to  be  delivered 
at  the  forge  of  John  Queener,  deceased.  Witness  my 
band    and  seal,  this  March  3d,  1845." 

**  Jacob    Queener,    [Seal.]" 

On  the  4th  of  May,  1845,  Lewallen  tranferred 
said  obligation,  by  a  written  assignment  on  the  back 
thereof,  to  the  plaintiffs,  Austin  &  James  Moore. 

The  defendants  pleaded,  first,  a  general  plea  of 
covenants  performed ;  and,  secondly,  a  plea  of  set-off, 
founded  upon  a  bill-single  executed  by  said  Lewal- 
len to  said  Jacob  Queener,  in  the  following  words 
and    figures : 

"Three  months  after  date,  I  promise  to  pay  Jacob 
Queener  the  sum  of  eighty-four  dollars  and  fourteen 
cents,  for  value  received.  Witness  my  hand  and  seal, 
this  March    3d,   1845." 

"  Charles  Lewallen,   [Seal.]" 

Another  plea  was  put  in,  averring  the  readiness 
of  the  testator,  at  the  time  and  place  specified,  to  de- 
liver, and  an  offer  to  deliver,  the  iron,  according  to 
the    terms    of   the    obligation,    &c.      Upon    this    plea 
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issue    was   joined;    but,    before    trial,    the    defendants, 
by    leave   of  the    Court,    withdrew  said    plea. 

On  the  trial,  evidence  was  introduced  by  both  par- 
ties as  to  the  value  of  iron,  at  the  time  and  place 
stipulated  for  the  delivery  by  the  terms  of  the  obliga- 
tion sued  on  ;  from  which  it  appears,  that  the  mar- 
ket value,  or  price,  was  three  and  a  half  cents  per 
pound. 

The  principal    question,    on    the    trial,    arose    upon 
the    plea  of    set-off.      The   Court    instructed  the   jurj'-,    ' 
that  the    bill-single    set  forth  in    the    defendant's    plea, 
''  was    properly  the    subject    matter    of    set-off   in    the 
present    suit." 

The  jury  found  for  the  defendants,  upon  the  plea 
of  covenants  performed;  and  likewise  upon  the  plea 
of  set-off;  and  that  the  amount  of  the  set-off  was 
greater  than  the  amount  sought  to  be  recovered  in 
this   action. 

The  finding  of  the  jury  upon  the  plea  of  cove- 
nants performed,  is  wholly  unsupported  by  any  evi- 
dence in  the  record.  But  this  error  is  of  no  practi- 
cal consequence,  and  forms  no  ground  for  reversal,  if 
the  verdict  and  judgment  can  be  supported  upon  the 
iasue    of  set-off. 

It  is  insisted  by  the  counsel  for  the  plaintiffs,  that 
the  debt  due  upon  the  bill-single  set  forth  in  the 
defendant's  plea,  cannot  be  set-off  against  the  plain- 
tiffs' demand  in  this  action ;  first,  because  the  demand 
sought  to  be  recovered  by  the  plaintiffs,  and  the  debt 
offered  to  be  set-off  against  it,  are  not  mutual  debts 
ynXhin  the  meaning  of  the  Statute, — 1756,  ch.  4,  sec. 
7, — ^the  plaintiffs'  claim  being  for  unliquidated  damages; 
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and,  secondly,  because  the  obligation  declared  on  was 
transferred  before  due,  for  a  valuable  consideration,  and 
without  notice  of  any  Bet*off. 

The  last  objection  we  think  is  wholly  untenable. 
It  is  true,  that,  by  our  law,  ^' bills  or  notes  for  spe« 
oific  articles"  are  made  assignable,  so  as  to  vest  the 
assignee  with*  a  riffht  of  action  in  his  own  name; 
but  the  law  does  not  invest  them  with  the  character 
or  qualities  of  negotiable  paper;  nor  does  it  entitle 
them  to  the  protection  or  privileges  of  negotiable  pa- 
per, by  the  law  merchant.  The  assignor  is  not  lia- 
ble by  force  of  his  assignment;  but  only  in  a  special 
action  on  the  case,  founded  upon  an  express  under- 
taking to  be  liable;  or  upon  fraud  in  the  transfer. 
The  effect  of  the  statute,  making  such  ncrtes  assigna- 
ble, is  simply  to  confer  upon  the  assignee  a  right  of 
action,  in  his  own  name  at  law  as  well  as  in  equity. 
It  places  the  assignee,  as  respects  the  maker,  in 
no  better  condition  than  his  assignor;  and  the  note 
in  his  hands  is  subject  to  all  the  equities  and  mat- 
ters of  defence  to  which  it  was  subject  in  the  hands 
of  the  assignor.  Such  has  been  the  course  of  decis- 
ion in  this  State  in  respect  to  notes  for  the  payment 
of  specific  articles. 

The  question  of  set-off  is  one  of  more  difficulty. 
This  remedy,  given  by  statute,  in  order  to  prevent 
circuity  of  action,  is  regarded  with  more  favor,  and 
more  liberally  applied,  at  this  day,  than  formerly. 

All  the  authorities  concur,  that  id  an  action  brought 
to  recover  damages,  which  are  uncertain  or  unliqui- 
dated, and  which  it  is  the  exclusive  province  of  a 
jury   to  estimate    and    assess,  no   set-off    is  allowable. 
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The  role  upon  this  subject,  we  think,  is  correctly  sta- 
ted by  Mr.  Chitty,  in  his  treatise  on  contracts,  p.  842-3, 
(edition  of  1848,)  that  '^the  statute  does  not  apply, 
except  in  the  case  of  mutual  debts;  that  is,  to 
claims  in  the  nature  of  a  debt  reduced,  or  reduci- 
ble to  a  certain  or  specific  pecuniary  amount,  and 
recoverable  in  an  action  ex  contractUy  as  assumpsit, 
debt,  or  covenant."  See  also  4  Bing.  N.  C.  .  58. 
6.  Dowl.  202.  The  same  principle  is  substantially 
announced  in  Martin  vs.  McAlistetj  2  Yerg.  R  111. 
It  is  said  in  that  case,  that  though  the  plaintiff's 
demand  be  unliquidated,  it  is  not  less  a  debt  in  the 
sense  of  the  statute,  if  it  may  be  ascertained  by  the 
action  of  debt,  or  indebitatus  assumpsit.  Hence,  say 
the  Court,  to  such  action,  for  work  and  labor,  &c., 
set-off  may  be  well  pleaded.  For  when  the  value  of 
the  work  and  labor  is  found  by  the  jury,  then  these 
are  mutual  debts;  and  the  Court  can  give  judgment 
by  barring  the  plaintiff's  ascertained  debt  in  whole 
or  part.  Applying  the  principle  of  these  authorities 
to  the  case  before  us,  we  think  the  set-off  was  proper* 
ly  allowed.  In  the  obligation  declared  on,  both  the 
time  and  place  of  payment  or  delivery  of  the  iron, 
are  fixed  by  the  terms  of  the  contract;  and,  conse- 
quently, the  case  does  fall  within  the  act  of 
1807,  .ch.  95,  $  1.  See  1  Humph.  415.  The  case 
is  governed  by  the  rule  of  the  common  law,  which  re- 
quires performance,  or  readiness  to  perform,  on  the 
part  of  the  obligor,  at  the  time  and  place  stipulated 
in  the  contract.  Otherwise  the  plaintiff's  claim  is 
changed  into  a  money  demand.  And  the  law,  in 
such    case,     prescribes    a  definite    rule    by   which  the 
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amount  of  such  money  demand  shall  be  ascertctined, 
namely,  the  market  value  of  the  specific  article,  at 
the  time  and  place  fixed  for  the  delivery  thereof;  so 
that,  really,  in  such  case,  the  ascertainment  of  the 
amount  by  a  jury,  is  little  more  than  a  mere  matter 
of  computation.  In  the  case  under  consideration,  the 
state  of  the  pleadings  concedes  that,  by  the  failure  to 
deliver  the  iron,  the  plaintiff's  claim  was  converted 
into  a  money  demand;  or,  in  the  language  of  the 
authority  above  cited,  a  '^  claim  in  the  nature  of  a 
debt,  capable,  by  a  precise  rule  of  law,  of  being  re- 
duced to  a  specific  amount."  It  follows,  therefore, 
upon  the  doctrine  of  Martin  vs.  McAlister,  before  re- 
ferred to,  that  the  debt  sought  to  be  recovered,  and 
the  debt  offered  as  a  set- off,  are  to  be  regarded  as 
mutual  debts  in  the  sense  of  the  statute.  We  hold, 
therefore,  that  the  set-off  was  properly  allowed. 
Judgment   affirmed. 


53  ENOXVILLE: 


W.  Campbell,  Guard.,  iv.  O.  B.  Reeves. 


W.  Campbell,  Guabdian,  vs.    G.    B.  Rbstbs. 


pLSADTHG.  Pletupuia  darrein  coniinuanee.  If  tbe  plaiiitiff,  in  a  suit  before 
a  justice,  upon  a  simple  contract  debt,  accept  a  bill  single  in  dieeharge 
thereof,  but  suffers  the  suit  to  proceed  to  judgment  against  defendant,  and 
the  latter  neglects  to  ayail  himself  of  this  defence  at  the  proper  time,  upon 
appeal  into  the  Circuit  Court  he  may  rely  upon  these  facts  upon  the  trial, 
orally,  in  bar  of  the  suit ;  but  should  pay  the  costs  up  to  the  time  of  triaL 


rnOM   CAMPBELL. 


This  is  an  appeal  in  error,  from  a  judgment  of  the 
Circuit  Court  of  Campbell  county,  Judge  Hynds  pre- 
siding.     The   facts  are  fully  given  in  the  opinion. 


•,  for  the  plaintiff. 


Maykard,   for  the  defendant. 

McKmNEY,    J.,  delivered  the  opinion  of  the  Court. 

This  suit  was  commenced  by  warrant  before  a 
justice  of  the  peace  of  Campbell,  by  the  plaintiff  as 
guardian  of  the  minor  heirs  of  John  Queener,  deceased, 
to  recover  the  rent  of  a  tract  of  land  belonging  to 
his  wards,  used  and  occupied  by  the  defendant  during 
the  year   1848,  under  a  verbal  lease. 

The  plaintiff  directed  the  officer,  when  he  placed 
the  warrant  in  his  hands,  that  if  the  defendant  would 
execute  a  note  under  seal  for    the  amount  of  the  rent 
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sued  for,  with  Jacob  Queener  and  John  Jones  aB  se^ 
curitiea,  and  pay  the  officer  his  costs,  to  accept  the 
same  in  satisfaction  of  the  plaintiff's  demand.  The 
defendant  accepted,  and  complied  with  the  terms  of 
this  proposition.  The  exact  point  of  time  at  which 
the  note  was  executed,  does  not  distinctly  appear; 
though  it  is  pretty  certain  that  it  was  in  the  interval 
between  the  service  of  the  warrant  and  the  trial  be* 
fore  the  justice.  The  plaintiff  for  some  cause  not 
disclosed,  at  first  refused  to  receive  the  note  from  the 
officer,  and  the  case  proceeded  to  trial  before  the  jua« 
tice,  who  rendered  judgment  in  favor  of  the  plaintiff 
for  $46.60,  on  the  Slst  of  March,  184^.  The  de- 
fendant appealed  to  the  Circuit  Court,  where  a  trial 
was  had  at  the  June  Term,  1854,  and  verdict  and 
judgment  were  for  the  defendant  as  to  the  debt  sued 
for,  but  against,  him  for  the  costs;  from  the  latter 
judgment  he    appealed  in    error  to  this  Court. 

It  appears,  that  after  judgment  by  the  justice,  the 
plaintiff  demanded  from  the  officer  the  note  above 
mentioned  and  took  the  same  into  his  possession. 

On  the  trial  in  the  Circuit  Court,  the  facts  in  re- 
spect to  the  execution  of  said  note,  and  its  accept- 
ance vby  the  plaintiff,  were  shown  in  evidence,  and 
relied  upon,  orally,  as  a  plea  puis  darrein  continuance. 
The  Court  held,  and  we  think  correctly,  that  it  was 
allowable  for  the  defendant  to  avail  himself  of  the 
matter,  in  this  mode,  as  a  defence  to  the  suit.  The 
bill-single,  executed  by  the  express  direction  of  the 
plmntiff,  in  satisfaction  of  the  demand  sued  for,  and 
afterwards  accepted  by  him,  merged  the  simple  con- 
tract debt,  and  extinguished  the    cause  of  action  upon 
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which    the    Boit   was    founded, — the    bill-single    having 
been  executed  before  judgment. 

The  judgment  against  the  defendant  for  the  costs  of 
the  suit,  is  warranted  by  the  case  of  Canium  vs. 
Blackemorey  10  Humph.  227 :  and  the  case  before  us 
does  not  require  that  we  should  criticise  that  judg- 
ment, although  it  is  perhaps  open  to  criticism.  It 
does  not  appear  that  the  matter  of  the  plea  puis 
darrein  continuance  was  set  up  by  the  defendant  on 
the  trial  before  the  justice;  nor  did  he,  as  he  might 
have  done,  put  in  a  plea  in  writings  setting  forth  this 
matter,  at  the  term  of  the  Circuit  Court  to  which  the 
appeal  was  returned,  nor  at  any  subsequent  term. 
But,  for  a  period  of  more  than  five  years,  during 
which  the  case  was  pending  in  said  court,  reserved 
the  matter;  and  for  the  first  time  set  up  the  defence, 
by  plea  ore  tenusy  on  the  trial*  And  although,  in 
cases  originating  before  justices  of  the  peace,  such  a 
practice  has  been  sanctioned;  yet  the  plea  was  proper- 
ly treated  as  not  put  in  until  the  trial.  And  in  this 
view  the  defendant  was  subject  to  all  the  costs  which 
bad  previously  accrued,  including  the  costs  of  trial. 
Judgment  affirmed. 
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Samael  G.  Young,  Adm'r,  vt.  John  0*NeaL 


Samuel  C.  Young,  Adm'b,  vs,  John  O'Neal. 


£xxouTOB8  Ano  Administbators.  JBffect  of  a  ttoluntary  payment  to  foreign 
Adminiairator,  A  YolonlAry  payment  made  in  this  State,  by  a  debtor  res- 
ident here,  to  a  foreign  executor,  is  no  bar  to  an  action  for  the  same  debt, 
subeeqaently  brought  by  a  domeetio  administrator. 


rsoM  mohinn. 


This  was  an  action  of  debt  from  the  Circuit  Court 
of  McMinn,  Verdict  and  judgment  at  December  Term 
for  defendant,  before  Goodall,  J.,  and  appeal  in  error 
by  the  plaintiff. 

Cooke,  for  the  plaintiff. 

Brohses,  Eakin  and  Weight,  for  the  defendant. 

McKncNEY,  J.,  delivered  the  opinion  of  the  Court 

The  question  presented  for  our  determination  in  thb 
case  is,  whether  a  voluntary  pajrment  made  in  this 
State,  by  a  debtor  resident  here,  to  a  foreign  executor, 
will  constitute  a  bar  to  an  action  for  the  same 
debt,  subsequently  brought  by  a  domestic  administrator? 

The  facts  of  the  case  are  these:  Wiley  Young, 
formerly  a  resident  of  Anderson  county,  Tennessee,  re- 
moved to  the  State  of  Illinois,  and  sometime  after- 
wards   died    there.      By    his    last    will    and    testament. 
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Caswell  B.  Neal  and  Caswell  J.  Clarkson  were  ap- 
pointed executors  of  his  estate,  and  were  duly  qualified 
as  such  in  May,  1853,  in  the  Probate  Court  of  Scott 
county,  Illinois.  On  his  removal  from  Tennessee,  the 
testator  left  in  the  hands  of  an  agent  in  Anderson 
county,  for  collection,  certain  notes  due  to  him  from 
persons  residing  in  this  State ;  amongst  which  notes 
was  the  one  in  controversy  in  this  suit.  The  receipts, 
g^ven  by  the  agent  to  the  testator  for  said  notes,  came 
to  the  hands  of  said  executors,  but  the  notes  never 
were  in  their  possession.  Neal,  one  of  the  executors, 
came  to  Anderson  county,  Tennessee,  and,  upon  said 
receipts,  demanded  from  the  defendant,  O'Neal,  pay- 
ment of  a  note  specified  therein;  and  thereupon, 
O'Neal  voluntarily  paid  the  same,  and  took  from  said 
executor  a  receipt  for  such  payment.  The  note  was 
for  $40.00,  and  was  executed  by  O'Neal  to  the  testa- 
tor, Wiley  Young,  on  the  21st  of  November,  1850,  due 
one   day  after  date. 

Afterwards,  at  the  August  session,  1853,  of  the 
County  Court  of  Anderson  county,  Tennessee,  the  plain- 
tiff, Samuel  C.  Young,  was  duly  appointed  administrator 
of  the  estate  of  said  Wiley  Young;  it  being  shown  to 
said  Court,  that  there  were  goods  and  chattels  of  the 
estate  of  said  Wiley  Young,  in  Anderson  county,  to  be 
administered.  After  his  appointment,  the  note  in  ques- 
tion was  delivered  to  the  plaintiff  by  the  above-men- 
tioned agent  of  Wiley  Young;  and  thereupon,  this 
this  suit  was  commenced  before  a  justice  of  the  peace 
to  recover  the  amount  of  said  note.  The  justice  ren- 
dered judgment  for  the  plaintiff,  and  the  defendant 
appealed   to  the    Circuit    Court.      On  the   trial    in   the 
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Circuit  Court,  verdict  and  judgment  were  for  the 
defendant,  and  the  plaintiS*  appealed  in  error  to  this 
Court. 

The  Circuit  Court  instructed  the  jury,  in  substance* 
that,  although  the  foreign  executor  could  not  have 
maintained  a  suit  in  this  State  for  the  recovery  of  the 
debt  in  question,  yet  that  a  voluntary  payment  to  him 
by  the  debtor,  in  this  State,  before  administration 
granted  here,  was  a  valid  discharge  of  the  debt,  and 
a  bar    to  the  present  suit. 

This  instruction  is  erroneous.  The  general  doctrine, 
as  established  both  in  England  and  America,  is,  that 
an  executor  or  adminisirator,  appointed  in  one  State 
or  country,  is  not,  in  virtue  of  such  appointment,  enti- 
tled to  sue,  nor  is  he  liable  to  be  sued,  in  his  official 
capacity,  in  any  other  State  or  country.  His  title  and 
authority  are  restricted  to  the  territorial  limits  of  the 
State  or  government  granting  to  him  letters  testamen- 
tary, or  letters  of  administration.  If  there  be  assets 
in  a  foreign  country,  which  he  desires  to  reduce  into 
his  possession,  he  must  obtain  new  letters  of  adminis- 
tration, and  give  security  according  to  the  law  of  4hat 
eountry,  before  he  can  assert  any  right  to  sue  for,  or 
receive  the    same. 

And  as  an  executor  or  administrator  has  no  au- 
thority to  sue  for  or  collect  the  assets  of  which  the 
deceased  may  have  died  possessed  in  a  foreign  coun- 
try, the  law  does  not  impose  on  liim  the  duty  of 
doing  so.  He  has  no  title  to  or  autliority  over  the 
assets  in  another  State,  neither  is  he  responsible  there- 
for. He  acquires  an  interest  only  in  such  assets  of 
the  deceased  as  the  law  charges  him  with  the  proper 
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administration  of;  but,  as  to  sach  assets  as  it  is  not 
his  duty  or  right  to  administer,  no  interest  whatever 
vests  in  him. 

From  these  general  principles,  it  necessarily  follows 
that  the  payment  of  the  defendant,  under  the  circum- 
stances of  the  case,  to  the  foreign  executor,  who  could 
not  lawfully  demand  or  receive  the  debt,  in  virtue  of 
his  administration  in  Illinois,  and  who,  consequently, 
can  be  regarded  in  no  other  light  than  a  stranger  to 
the  debt,  is  no  discharge  of  the  debt.  The  fact  that 
no  administration  had  been  granted  in  this  State  at 
the  time  of  payment  to  the  foreign  executor,  does  not 
vary  the  principle.  Though  this  be  so,  the  objection 
applies  with  no  less  force,  that  the  payment  was  to 
a  mere  stranger,  who  had  no  color  of  authority  to 
receive  or  give  an  acquittance  for  the  same. 

If  the  defendant  had  happened  to  be  in  Illinois, 
and  had  voluntarily  paid  the  debt  there,  the  question 
would  be  a  very  different  one.  If  no  particular  place 
of  payment  of  a  debt  be  fixed,  it  is  due,  and  may 
be  demanded  any  where.  And  if  the  defendant  had 
been  found  in  Illinois,  temporarily,  he  certainly  might 
have  been  sued  by  the  executor  appointed  there;  and, 
this  being  so,  a  voluntary  payment  to  such  executor 
would  probably  have  been  a  valid  discharge  of  the 
debt.  So,  if  the  debtor  and  creditor  both  reside  in 
the  same  country  at  the  time  of  the  creditor's  death, 
and  an  administration  is  taken  out  in  that  country,  in 
such  case,  as  the  debt  is  properly  due  there,  and 
rightfully  falls  within  that  administration,  it  would  seem 
that  it  may  be  paid  voluntarily  by  the  debtor  in  an- 
other    country,    if    he    should    afterwards    change    his 
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domicil.  But,  in  a  case  like  the  present,  we  are 
aware  of  no  principle  or  authority  upon  which  the 
payment  by  the  defendant  can  be  held  to  be  a  dis- 
charge, or  to  bar  the  action  of  the  domestic  admin- 
istrator subsequently  appointed. — See  Stoiy's  Conflict,  § 
513,  €t  seq. 

Judgment  reversed. 


Jobs   Kbllet    vs.  Wiluam    Mize. 


PxAcnOB.  Re9  Jitdieata.  A  judgment  wluch  has  been  acquiesced  in, 
although  manifeBtly  erroneous  and  obtained  by  fraud,  is  ccnclusiYe  be- 
tween the  parties,  and  forms  a  positive  bar  to  another  suit,  founded  upon 
the  same  eause  of  action. 


¥BOH    OLAIBORNB. 


This  action  of  detinue  is  from  the  Circuit  Court  of 
Claiborne.  The  plaintiff  below  sued  the  defendant  in 
trover  for  the  same  cause  of  action  involved  in  this 
suit,  before  a  justice  of  said  county,  who  gave  judg- 
ment against  the  plaintiff.  This  judgment  in  trover 
was  erroneous,  obtained  by  fraud,  and  wholly  unsup- 
ported by  the  proof— but  was  acquiesced  in,  and 
stands  unappealed  from.  Afterwards  this  suit  in  detintLe 
was  brought  before  a  justice  of  said  county,  from  whose 
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judgment  an  appeal  was  taken  to  the  Circuit  Court. 
Upon  the  trial  in  the  Circuit  Court  the  first  judgment 
was  set  up  and  shown  as  a  bar  to  the  present  action. 
At  September  Term,  1853,  before  Hynds,  J„  there  was 
verdict  and  judgment  for  the  plaintiff.  The  defend- 
ant  appealed  in  error. 

Heiskell    and  Evans,    for   the    plaintiff    in    error. 

Maynard,  for    the  defendant  in  error. 

McKiNNEY,    J,,    delivered   the    opinion    of  the  Court. 

This  suit  commenced  before  a  justice.  The  war- 
rant issued  on  the  12th  November,  1852,  in  detinue , 
for  the  wrongful  detention  of  '*  one  cart  worth  1125.00, 
one  log-chain,  worth  $5.00,  and  one  drawing  chain, 
worth  $1.00."  The  justice  gave  judgment  in  favor  of 
the  plaintiff,  Mize,  for  $25.00,  and  the  defendant,  Kel- 
ly, appealed  to  the  Circuit  Court.  On  the  trial  in 
the  Circuit  Court  the  jury  found  for  the  plaintiff,  and 
judgment  thereon,  in  proper  form,  was  rendered ;  to 
reverse  which  the  case  is  brought  here  by  an  appeal 
in  error. 

The  proof  shows,  that  on  the  11th  of  October, 
1852,  the  plaintiff  Mize,  sued  out  a  former  warrant, 
in  trover^  against  Kelle}'',  to  recover  for  the  wrongful 
conversion  of  the  same  identical  property  described  in 
the  present  warrant.  On  the  15th  of  October,  1852, 
this  former  suit  was  tided  by  the  justice  upon  the 
merits,  and  a    formal   judgment  was    rendered  against 
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the  plaintiff,  wluch  was  acquiesced  in,  and  still  remains 
in  fall   force. 

There  is  proof  sufficient,  however,  in  the  record 
before  us,  to  warrant  the  conclusion,  that  the  jndg* 
ment  in  the  former  suit  was  erroneous,  and  against 
the  justice  as  well  as  law  of  the  case;  and  that  a 
certain  paper  purporting  to  be  an  acknowledgment  of 
satisfaction  of  all  claims  and  demands  against  Kelley — 
which  was  used  in  evidence  on  the  trial  of  the  for- 
mer suit,  and  upon  which  the  justice  mainly  based  his 
judgment — ^was  without  consideration,  and  procured  by 
fraud  and  improper  means. 

The  former  judgment  was  set  up  and  relied  upon, 
on  the  trial,  in  bar  of  the  present  suit.  The  charge 
of  the  Court  is  not  set  forth  in  the  bill  of  exceptions, 
and  is  conceded  to  have  been  unexceptionable.  The 
naked  question  therefore,  is,  whether,  upon  the  fore- 
going facts,  the  verdict  can  be  supported? 

We  think  not.  It  is  fully  established  that  in  the 
former  suit  between  the  same  parties,  the  cause  of 
action  or  matter  in  issue,  was  identically  the  same: 
that  the  parties  were  present,  by  themselves,  or  author- 
ized agents;  that  the  evidence  on  both  sides  was  heard 
by  the  justice;  and  that  the  decision  was  upon  the 
merits.  It  matters  not,  that  the  justice  erred  in  judg- 
ment, in  his  conclusions,  both  in  respect  to  the  law 
and  facts  of  the  case;  nor  does  it  matter,  so  far 
as  respects  the  legal  effect  of  the  former  judgment, 
that  the  evidence  upon  which  it  was  founded,  was 
improperly  obtcdned.  The  judgment  having  been  ac- 
quiesced in,  is  conclusive,  and  forms  a  positive  bar  to 
another  suit  founded  upon   the  same   cause  of   action. 


62  KNOXVILLE : 


Williun  Carey  va^  J.  W.  Campbell. 


This,  then,  is  the  case  of  a  verdict,  not  only  unsup- 
ported by  evidence,  but  directly  in  the  face  of  both 
law  and  evidence,  and  on  this  ground  the  judgment 
must  be  reversed. 


Wn:4UAM  Cabet  vs,  J.  W.  Campbell. 


Costs.  Clerk  liable  individually,  if  improperly  paid.  The  costs  of  a  suit 
belong  exclusiyely  to  the  witnesBes  and  officers  of  the  Court  The  plain- 
tifif 's  name  may  be  used  in  the  collection,  but  he  has  no  right  to  demand 
or  receiye  the  costs.  If,  therefore,  the  Clerk  of  a  Court  Improperly  pay 
to  the  plaintiff  the  costs  of  suit,  the  parties  in  interest  may  reooyer  the 
same  from  the  Clerk,  by  motion,  under  the  act  of  1824,  ch.  16,  {2. 


FROM  KHOX. 


This  was  a  motion  against  the  Clerk  of  this 
Court,  on  behalf  of  a  witness,  for  the  recovery  of 
costs  improperly  paid  over  by  said  Clerk  to  the  plain- 
tiff, in   a  suit  decided   at  a  recent   term  of  the   Court. 

Matnabd,  for  Carey. 

Heiseell,  for  Campbell. 
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MoKiNNET,  J.,  delivered  the  opinion  of  the  Court. 

This  was  a  motion,  hn  behalf  of  a  witness,  against 
the  Clerk  of  this  Coort,  founded  upon  the  act  of 
1824,  ch.  16,  §  2.  It  appears  that,  at  a  former  term 
of  this  Court,  in  the  case  of  Todd  vs.  MiileVy  judg- 
ment was  rendered  against  the  plaintiff's  sureties  for 
the  prosecution  of  the  suit,  for  the  amount  of  the 
penalty  of  the  bond,  being  $250.00.  In  pursuance  of 
this  judgment,  execution  issued  from .  this  Court,  and 
the  costs  were  collected  and  paid  into  the  office  of 
the  Clerk  of  this  Court.  Afterwards,  Miller,  in  whose 
favor  said  judgment  for  costs  was  rendered,  demanded 
said  amount  of  costs,  and  the  Clerk  paid  over  the 
same  to  him,  supposing  that,  as  the  judgment  was  in 
his  favor,  he  was  entitled  to  receive  the  same. 

This,  we    think,    was   an    erroneous    conclusion    on 

the  part  of  the  Clerk.      True,  the  judgment  is  in  favor 

* 

of  the  defendant,  Miller,  but  the  costs  do  not  belong 
to  him.  The  costs  rightfully  belong  to  the  witnesses 
and  officers  of  the  Court.  They  have  the  right  to  use* 
the  name  of  the  party  for  the  purpose  of  collecting 
their  costs.  They,  in  reason  and  in  law,  are  exclu- 
sively entitled  to  the  costs.  The  party  in  the  suit, 
in  whose  favor  the  judgment  is  formally  rendered,  has 
no  right  to  demand  or  receive  such  costs.  Though 
he  may  be  said  to  have  a  legal  interest,  by  reason  of 
the  judgment  in  his  name,  still,  however,  the  real 
interest  is  recognized  by  our  statutory  provisions  as 
being  in  the  witnesses  and  officers  of  the  Court.  It 
follows,  therefore,  that  the  payment  by  the  Clerk  to 
Miller  was    a   payment   wholly   unauthorized    by    law, 
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and  in  his  own  wrong,  and  does  not  preelnde  the 
plaintiff  from  maintaining  this  motion.  Motion  al- 
lowed and  judgment  accordingly. 


The  State  vs.  Richard  Hatnobth. 


Iin>iCTViNT.  l^ehnical  averments.  Tn  an  indictment  under  the  act  of  1854, 
ch.  82,  J  8,  to  suppress  illegal  voting  in  the  election  of  judicial  officem 
authorized  by  said  act,  it  is  not  essential  that  the  offence  should  be 
charged  as  having  been  knowingly  committed.  The  word  illegally,  as 
used  in  the  statute,  is  sufficient,  and  implies  that  the  party  had  or  ihould 
have  had  knowledge  that  the  act  was  unlawful. 


7B0M  JSFFBRSOlf. 


The  defendant  was  indicted  in  the  Circuit  Court 
of  Jefferson  county,  for  illegally  voting  in  the  judicial 
election  of  1854.  The  offence  is  created  by  the  8th 
section  of  the  act  of  1854,  ch.  32,  which  is  in  these 
words:  "Persons  illegally  voting  for  any  of  said  officers, 
shall  be  liable  to  indictment  or  presentment,  &c.''  The 
indictment  charges,  that  the  defendant  did  unlawfully 
vote,  &c.,  reciting  the  reason  of  his  disqualification  as 
a  voter.  At  the  December  Term,  1854,  before  Judge 
Htnds,  there  was  a  trial  and  conviction.  On  motion 
of  defendant,  the  judgment  was  arrested,  for  the  reason 
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that  the  indictment  does  not  aver  that  the  offence  was 
committed  knowingly^  The  Attorney  General  appealed 
in  error. 

Sneed,  Attorney  General,  for  the  State. 

Malovb,  for  the  defendant. 

By  the  Court  : 

The  act  of  1854,  ch.  32,  §  8,  declares,  that  « Per- 
sons illegally  voting  for  any  of  said  offices,  shall  be 
liable  to  indictment  or  presentment;  and,  upon  convic- 
tion, shall  be  punished  as  in  other  cases  of  misde- 
meanor." The  indictment,  in  the  present  case,  charges, 
that  the  defendant  did  "  unlawfvily  vote^^  &c.  The 
charge  is  laid  in  the  words  of  the  statute,  except 
that  "unlawfully"  is  substituted  in  the  indictment  for 
"  illegally,"  the  word  used  in  the  statute.  This  is  no 
ground  of  objection,  as  the  words  are  synonymous — of 
precisely  the  same  legal  signification. 

The  language  of  the  act  of  1854,  is  different  from 
that  of  the  act  of  1841.  The  words  of  the  latter 
act  are,  **  If  any  person  shall  knowingly  vote,"  &c. 
In  an  indictment  framed  upon  the  act  of  1854,  it  is 
not  necessary  to  use  the  word  "  knowingly,"  because 
not  used  in  the  statute.  The  word  "illegally,"  in 
the  sense  in  which  it  is  used  in  the  act  of  1854,  im-  . 
plies  that  the  party  had  knowledge,  or  was  bound  to 
have  had  knowledge,  of  the  facts  which  constituted 
the  vote  illegal.  And  although,  as  a  matter  of  plead- 
ing, it    is    not    necessary    to    aver,    in    an    indictment 

6 
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under  the  act  of  1854,  that  the  party  '*  knowingly" 
voted,  yet,  on  the  trial,  it  must  appear  from  the  evi- 
dence, that  he  either  had  knowledge,  or  in  law  was 
chargeable  with  knowledge,  of  the  facts  which  made 
the  vote  illegal. 

In  this  view,  the  Comt  erred  in  arresting  the  judg- 
ment. The  judgment  will  be  reversed,  and  judgment 
be  rendered  here  upon  the  verdict  of  the  jury. 


James  Bloobier  vs.  The    State. 


1.  Criminal  Law.  Indictment  The  fact  that  one  of  seToral  witnesses 
sworn  and  sent  before  a  Grand  Jury  to  testify  upon  an  indictment,  was 
incompetent  as  such,  does  not  inyalidate  such  indictment. 

2.  Same.  Same.  Assault.  The  charge  in  an  indictment  for  an  assault, 
that  "the  defendant  in  and  upon  the  body  of  the  said ,     *did  make 

•  an  assault^* — ^and  other  wrongs  and  injuries  then  and  there  did  to  the 

said ,"  is  sufficient  without  specifically  setting  forth  the  particular  acta 

in  which  the  assault  consisted.    These  are  matters  of  evidehoe,  not  neces- 
sary to  be  averred  in  the  indictment. 


FROM  HAWKINS. 


The  plaintiflF  waa  indicted  in  the  Circuit  Court  of 
Hawkins  for  an  assault.  At  January  Terra,  1855,  before 
Patterson,  J.,  there  was  a  verdict  of  guilty.  His  mo- 
tions in  arrest  of  judgment  and  for    a  new  trial  being 
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made  and    overruled,   jadgment  waa     rendered  against 
him,  from  which  he   appealed  in   error  to  this   Court. 

Arnold,    for  the  plaintiff  in  error. 
Sneed,  Attorney  General,  for  the  State. 

Harris,    J.,    delivered  the  opinion  of  the   Comt. 

The    charge  in  the  indictment    agalAst   the    plaintiff 
in   error,  is  as  follows :   After  setting  out  everything  ne- 
cessary  in  the  preceding  part  of  the   indictment,  it  pro- 
ceeds to  charge  that  "a  certain  James  Bloomer,  late  of 
said  county,  laborer,  heretofore,  to-wit,  on  the  1st  day  of 
November,   1852,  with  force  and  arms  at,  to-wit,  in  the 
county   aforesaid,  did  then   and  there  unlawfully   make 
an    assault  on    the  body    of  one    John    Minor^    in    the 
peace  of  the    State  then    and  there    being,   and    other 
wrongs  and  injuries  to  the  said  John   Minor  then    and 
there    did,    to     the    great    damage    of   the    said    John 
Minor,"   &c. 

To  this  indictment  the  defendant  plead  "Not  guil- 
ty;" upon  which  an  issue  was  taken  and  submitted 
to  a  jury. 

The  proof  shows  substantially,  that  the  defendant 
met  Minor  in  the  road,  and  asked  him  to  get  off  of 
his  horse,  which  he  did.  He  then  asked  Minor  for  a 
marriage  license,  which  he  suspected  him  to  have. 
Minor  denied  having  the  license.  Bloomer,  the  de- 
fendant, then  told  him  if  he  did  not  give  up  the  li- 
cense  he  would  cut  his  throat,  having    his  open  knife 
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in  his  hand  and  being  within  striking  distance.  There- 
upon Minor  took  the  license  from  his  pocket  and  gave 
them  up   to  Bloomer. 

Defendant  offered  to  prove  that  John  Minor  was 
the  brother  of  Wilson  Miaor,  who  had  abducted  the 
niece  of  the  defendant  for  the  purpose  of  marrying 
her,  and  that  said  Minors  were  free  persons  of  color 
within  the  degrees  prohibited  by  the  statute  from  in- 
termarrying with  white  persons,  and  that  the  young 
lady  abducted,  was  white  and  an  infant  of  tender 
years.  Upon  objection  made  by  the  Attorney  General, 
this  proof  was  rejected  by  the  Court.  The  jury 
found  the  defendant  guilty.  Motions .  for  a  new  trial 
and  in  arrest  of  judgment  were  made,  and  overruled 
by  the  Court,  and  a  judgment  for  a  fine  of  one  cent, 
and  costs  was  rendered,  by  the  Court,  to  reverse 
which  an  appeal  in  the  nature  of  a  writ  of  error  ia 
prosecuted  to  this  Court.  His  Honor,  the  Circuit 
Judge,  charged  the  jury  that  "  an  assault  is  the  at- 
tempt or  offer  to  do  violence  to  the  person  of 
another,  coupled  with  a  present  ability  to  do  so.  If 
one  draw  his  fist  in  striking  distance  of  another,  in 
anger«  this  is  a  familiar  illustration  of  an  assault. 
A  man  may  also  be  guilty  of  an  assault,  by  illegal- 
ly detaining  the  person  of  another.  If  you  are  sat- 
isfied from  the  proof  that  the  defendant  met  Minor  in 
the  road,  and  by  means  of  threats  or  otherwise  stopped 
him,  and  in  conscqurnce  of  such  conduct  on  the  part 
of  the  dcffcndant.  Minor  was  stopped  and  not  permit- 
ted to  pags  along  the  public  highway  as  he  had  the 
right  to  do,  this  would  be  an  illegal  impritonmcnt, 
and  in  law   an  assault  on   the  part  \)f   the  defendant. 
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for  every  illegal  imprisonment  of  the  person  of  another 
is  an  assault." 

The  above  embraces  all  the  material  principles 
laid  down  in  the  entire  charge,  and  the  first  question 
is,  are  they  correct?  We  think  they  are.  They  are 
sustained  by  the  decision  of  this  Court  in  the  case  of 
Smith  vs.  The  State.  7  Hum.  43.  Also  in  New  York, 
Hays  vs.  The  People.  1  Hill.  Rep.  351.  Water- 
man's note  15,  2  Arch'b.  282-2--4 :  1  Hawk.  P. 
C.    60,    S.    7:    4  Black.    Comm.  218. 

We  do  not  think  the  Court  erred  in  rejecting  the 
evidence  offered  by  the  defendant.  For,  however 
laudable  his  purposes  may  have  been,  there  is  no 
pretence  that  these  facts,  if  proved,  would  amount  in 
law,  to  a  justification  for    an   assault. 

There  was  no  error  in  refusing  to  set  the  verdict 
aside  and  grant  the  defendant  a  new  tt'ial,  to  enable 
him  to  put  in  a  plea  in  abatement  to  the  indictment, 
upon  the  facts  disclosed  in  his  afiidavit,  for  two  rea- 
sons. One  is,  after  plea  and  verdict  it  is  too  late 
to  apply  for  leave  to  plead  in  abatement,  and  es- 
pecially, as  in  the  present  case,  when  all  the  newly 
discovered  facts  upon  which  he  seeks  to  prediccfte  his 
plea,  have  been  all  the  time  upon  the  record,  of  which 
he  was  bound  to  take  notice.  But,  in  the  second 
place,  we  do  not  think  the  facts  set  forth  in  the 
afiidavit  would  sustain  a  plea  in  abatement.  To  con- 
cede that  one  of  the  witnesses  who  was  sworn  and 
sent  before  the  grand  jury  was  incompetent,  there 
were  other  competent  witnesses  also  sworn  and  sent, 
and  with  the  obligations  of  secrecy  which  are  thrown 
round    the    proceedings  of   a    grand  jury,  we  are  at  a 
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loss  to  see  how  it  could  be  shown  that  an   indictment 
was   found    upon   the  evidence    of  any  one  witness. 

The  remaining  question  aa  to  the  sufficiency  of  the 
indictment^  raised  by  the  motion  in  arrest,'  is  not  free 
from  difficulty.  The  charge  is,  that  the  defendant  did 
then  and  there  unlawfully  ''make  an  assault  upon  the 
body  of  one  John  Minor,"  and  other  "wrongs  and  in- 
juries to  the  said  John  Minor  then  and  there  did,"  &c. 
Now,  the  question  is,  is  this  a  sufficient  description  of 
the  offence?  Or,  should  the  indictment  also  set  out 
the  particular  acts  of  the  defendant,  which  in  law, 
constitute  the  offence  ?  It  is  insisted  for  the  State, 
that  the  words,  'Mid  unlawfully  make  an  assault  upon 
Minor,"  ez  vi  termini^  mean  that  he  made  an  attempt 
or  offer  to  do  violence  to  his  person,  coupled  with  a 
present  ability  to  do  so,  and  that  the  charge  is  suf- 
ficient. 

It  is  also  insisted  that  the  indictment  must  set 
forth  the  nature  of  the  accusation  with  sufficient  clear- 
ness to  answer  three  purposes:  1st.  For  the  informa- 
tion of  the  defendant,  that  he  may  know  with  what 
offence  he  is  charged,  so  as  to  enable  him  to  prepare 
to  defend  the  same.  2d.  For  the  information  of  the 
Court,  that  it  may  see  a  definite  offence  on  record,  to 
which  to  apply  the  judgment  and  the  punishment 
which  the  law  prescribes.  3d,  For  the  protection  of 
the  defendant  against  another  prosecution  for  the 
same  offence;  and  it  is  argued  that  all  these  purposes 
are  sufficiently  subserved  by  the  language  of  the  indict- 
ment in    this    case. 

It  has.  been  held  in  Maryland,  that  in  an  indict- 
ment  for  an  assault  with    intent    to    murder,  it   is  not 
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necessary  to  state  the  means  used  to  effect  the  par- 
pose.  *'The  facts  and  circumstances  showing  the 
murderous  intent,  are  matters  of  evidence  for  the  jury, 
but  need  not  be  stated  in  the  iDdictment."  2  Archb'd. 
notes  262-2.  This  authority  is  directly  in  point, 
and  although  we  might  not  be  ready  to  adopt  it 
in  a  case  of  felony,  we  think  it  at  least  safe  to  do 
so  in    a  case  of  mere  misdemeanor* 

According  to  the  English  practice,  every  objection 
to  an  indictment  for  any  formal  defect,  apparent  on 
the  face  thereof,  shall  be  taken  by  demurrer,  or  mo- 
tion to  quash,  before  the  jury  shall  be  sworn  and  not 
afterwards.  1  Archb'd.  178-33.  Should  this  practice 
be  adopted  in  this  State,  which  at  present  we  do  not 
think  proper  to  decide,  we  can  see  no  reason  why  it 
should  not  apply,  even,  with  more  force  to  substan- 
tial than  mere   formal  objections. 

We  think  there  is  no  error  in  the  proceedings 
and* judgment  of  the  Circuit  Court,  and  affirm  the 
judgment. 
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1.  Pbacticb.  Where  former  judgmmU  no  hear  to  another  tuU  on  the  eame  come 
of  action.  Where  a  plaintiff,  in  a  suit  before  a  magistrate,  appeals  from 
a  judgment  against  him  to  the  Circuit  Court,  and  afterwards  dismisses  hia 
appeal,  such  dismissal  of  his  appeal  is  a  dismissal  of  his  suit — ^and  such 
former  judgment  constitutes  no  bar  to  another  suit  for  the  aame  cause  of 
action. 

2.  Same.  Svidenee.  New  TVial.  In  a  case  of  positiTe  conflict  in  the  testi- 
mony of  the  plaintiff  and  defendant,  the  improper  rtiJection  of  OTidenoe 
merely  cumulative  entitles  the  party  to  a  new  trial. 

8.  Etidencb.  Contradictory  etatemente  of  witnest.  IIow  tcitneee  euetained. 
When  the  credit  of  a  witness  is  attacked,  upon  the  ground  that  he  had 
made  statements  inconsistent  with  those  he  makes  in  Court,  it  is  com- 
petent to  sustain  him  by  showing,  that  at  other  times  and  on  other 
occasions,  he  had  made  statements  consistent  withthoae  he  makes  in  Court. 


niOM  CAMPBELL. 


This  a(*.tion  of  trover,  commenced  by  Miller  against 
Dossett,  before  a  justice  of  the  peace  of  Campbell 
county,  was  brought  by  appeal  into  the  Circuit  Court 
of  said  county,  where  it  was  tried  before  Hynds,  Judge, 
at  the  June  Special  Term,  1854.  There  was  verdict 
and  judgment  for  the  plaintiff,  and  appeal  in  error  by 
defendant  to  this  Court. 


Heiskell,  for  the  plaintiff  in  error. 


Welcker   and  Humes,  for  the  defendant. 
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Caruthers,  J.y  deLvered  the  opinion  of  the  Court. 

This  action  on  the  case  was  institated  by  the  de- 
fendant in  error  against  the  plaintiff  in  error,  for  the 
conversion  of  a  steer,  before  a  justice  of  the  peace  of 
Campbell  county,  on  the  19th  of  October,  1852.  A 
recovery  of  eight  dollars  damages  was  had;  on  appeal 
to  Circuit  Court  the  same  was  affirmed,  on  8th  July, 
1854,  where  judgment  for  damages  and  costs,  amount- 
ing to  $9.56.  Motion  for  a  new  trial  overruledi 
and   an   appeal  in  error  to  this  Court. 

The  errors  assigned  in  argument  are:  Ist.  That 
the  Court  refused  to  charge  the  jury,  that  judgment 
for  the  present  plaintiff  in  error,  in  a  former  suit  for 
the  same  cause  of  action,  before  a  magistrate,  was  a 
bar  to  the  action. 

The  facts  are,  as  they  appear  from  the  records  pro- 
duced, that  the  plaintiff  in  that  suit,  the  said  Miller, 
appealed  from  the  judgment  against  him  for  costs  to 
the  Circuit  Court,  and  at  the  January  Term,  1851, 
after  this  appeal  was  entered  upon  the  docket,  "came 
into  open  Court  and  dismissed  his  suit,'*^  It  was  so 
ordered  by  the  Court,  and  judgment  rendered  against 
him  for  costs.  It  is  contended  that  the  appeal  only 
suspended  the  judgment,  which  revived  ypon  the  dis- 
missal of 'the  suit,  and  remains  as  a  final  adjudica- 
tion of  the  matters  in  controversy  between  the  pcirties. 

In  th^  case  of  Furber  vs.  Carter  and  Tergin^ 
decided  at  the  last  Term  at  Nashville,  [vide  2  Sneed's 
R.,  1,]  it  ^as  held,  that  the  effect  of  a  simple  ap- 
peal was  "to  annul  the  judgment  of  the  Inferior  Court, 
which,  in  legal  contemplation,  ceases  to  exist  after  the 
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grant  of  the  appeal."  The  appeal  in  error  is  differ- 
ent. That  merely  suspends  the  judgment,  and,  upon  a 
dismissal  or  abatement  of  the  appeal,  leaves  the  same 
in  full  force.  Thompson  vs.  Kerchei^aly  10  Humph., 
322,  is  cited  to  sustain  the  distinction,  as  it  clearly 
does.      See,    also,    1   Ten.   R.,  2,  3,  and  82. 

The  point  now  in  judgment  is  not  to  the  effect  of 
the  dismissal  of  an  appeal  from  a  magistrate  to  the 
Circuit  Court,  on  a  simple  appeal,  or  appeal  in  error 
from  the  Circuit  to  the  Supreme  Court,  or  an  appeal 
from  Chancery.  Those  questions  will  be  decided  when 
they    arise. 

In  this  case,  it  was  not  his  appeal^  but  his  suit  then 
pending  in  the  Circuit  Court,  which  was  dismissed.  In 
such  a  case,  we  regard  it  as  very  clear,  that  the 
former  judgment,  from  which  the  appeal  was  taken,  is 
as  if  it  never  had  been,  and  can  in  no  way  effect 
the  rights  and  remedies  of  the  parties.  On  this  point 
there  was  no   error. 

2.  The  deposition  of  Forrester  was  rejected  on  the 
ground  that  the  commission  under  which  it  was  taken 
was  in  blank,  the  name  of  no  one  as  commissioner 
having  been    inserted. 

We  have  decided,  in  the  case  of  Hoover  vs.  Rawl- 
ingSy  1  Sneed,  287,  that  no  commission  is  necessary 
since  the  act  of  1852,  ch.  161.  The  question  came 
up  in  that  case  precisely  in  the  form  and  under  the 
circumstances  it  is  now  presented.  It  is  argued  here, 
that  there  are  other  grounds  of  objection  to  the  depo- 
sition which  were  fatal  to  it,  and  sustaineif  the  action 
,  of  the  Court,  but  the  record  states  that  it  was  rejected 
upon  ^'that  ground  alone."      We  have  looked  into  the 
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deposition,  and  find  that  it  contains  facts  pertinent  and 
material  to  the  matter  in  issue,  which  was  the  owner- 
ship of  a  steer  claimed  by  both  parties.  There  is 
much  evidence  to  the  same  effect  on  the  side  of  the 
party  offering  this  proof.  It  is  only  cumulative,  and 
on  this  ground,  it  is  insisted  that  its  rejection  should 
not  be  made  the  ground  of  a  new  trial.  If  this  were 
an  application  for  a  new  trial,  upon  the  ground  of 
newly  discovered  evidence,  this  objection  alone  wouM 
be  successful;  but  the  question  now  presented  is  differ- 
ent, and  the  analogy  is  not  so  complete  as  to  bring 
it  under  the  same  rule.  There  13,  perhaps,  no  case 
"where  relevant  and  cogent  evidence  has  been  excluded, 
although  it  were  cumulative,  where  a  new  trial  has 
been  refused  the  party  injured.  We  cannot  know 
whether  or  not  the  verdict  would  have  been  the  same. 
In  a  case  of  conflicting  proof,  one  additional  witness 
may  have  turned  the  scale  the  other  way.  Each  party 
is  entitled  to  all  his  legal  evidence,  and,  if  deprived, 
of  it,  is  entitled  to  a  new  trial.  The  binding 
effect  of  a  verdict  upon  facts,  according  to  the  rule  of 
this  Court,  increases  the  importance  of  giving  to  the 
parties  the  benefit  of  all  their  evidence.  The  evidence 
is  not  all  set  out  in  the  bill  of  exceptions ;  but  it  is 
there  stated,  that  ''  One  important  question  of  fact  in 
the  case  was,  as  to  the  Identity  of  the  steer  sued 
for — ^whether  it  was  one  previously  owned  by  the  plain- 
tiff, or  one  that  had  belonged  to  the  defendant.  Upon 
this  question,  numerous  witnesses  were  called  on  e€U)h 
side,  which  ^  not  set  out,  because  it  JuLly  sustains  the 
verdictJ*^ 

This  statement  can  only  mean  that  the  preponder- 
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ance  of  the  evidence  then  before  the  jury  fully  sus- 
tained their  verdict.  This  does  not  imply  that  the 
verdict  should  not  have  been  the  other  way,  if  the 
excluded  evidence  had  been  before  the  jury;  at  least, 
it  is  not  to  be  regarded  as  an  admission  that  the 
rejected  deposition  would  or  should  not  have  produced 
a  different  result.      This  does   not  cure  the   error. 

3.  Objection  is  made  to  the  rule  of  evidence  thus 
laid  down  by  the  Court :  "  Where  the  credit  of  a 
witness  is  attacked,  upon  the  ground  that  he  had  made 
statements  inconsistent  with  the  statements  he  had 
made  in  Court,  that  testimony  might  be  heard  to  show, 
that  at  other  times  and  on  other  occasions,  the  wit- 
ness had  made  statements  consistent  with  his  testimony 
given  in   Court." 

Upon  this  question,  there  is  very  great  conflict 
in  the  authorities.  In  1  Greenleaf,  §  469,  such 
evidence  is  declared  to  be  inadmissible,  "tmless  where 
a  design  to  misrepresent  is  charged  upon  the  witness, 
in  consequence  of  his  relation  to  the  party,  or  to  the 
cause,  in  which  case,  it  seems,  it  may  be  proper  to 
show  that  he  made  a  similar  statement  before  that 
relation   existed." 

We  think  the  case  put  by  Mr.  Greanleaf  above,  is 
a  proper  one  for  the  admission  of  previous  consistent 
confirmatory  statements,  but  would  also  allow  it  in  all 
cases,  where  the  evidence  given  in  Court  is  impeached 
by  proving  former  contradictory  statements, — 4  Philips 
on  Ev.,   Cowan  and  Hill's  Notes,  765. 

It  might  be  dangerous  to  further  enl#ge  or  relax 
the  rule,  as  corroborative  statements  are  of  easy  man- 
ufacture,    and    may    be    made    the    means    of  imposi- 
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tion  by  bolstering  up  false  testimony.  But  his  Honor 
did  not  transcend  the  limits  designated;  and,  on  this 
point,  we  think  there  was  no  error  in  his  judgment. 
We  are,  however,  compelled,  most  reluctantly,  to 
grant  a  new  trial  in  this  case,  on  the  ground  alone 
that  Forrester's  deposition    was  excluded. 


Thomas  N.  Clask,  Ex'r,  &c.,    vs.    Daniel    Lart, 


pBACTiCK.  JiUl  of  Exceptions,  When  not  of  the  Record,  A  bfll  of 
exoeptiona  filed  out  of  term  time  is  no  part  of  the  record,  and  will  not 
be  noticed  as  such  by  the  Supreme  Court. 


FHOH    ROANE. 


The  defendant  in  error  recovered  a  judgment 
against  the  plaintiff  in  error  at  the  February  Term, 
18^4,  of  the  Circuit  Court  of  Roane  county,  in  an 
action  of  tresspass  on  the  case.  The  latter  •  appealed 
in  error  to  this  Court,  and  by  consent  of  parties,  was 
permitted,  by  order  of  the  Circuit  Court,  Judge  Gaut 
presiding,  to  file  a  bill  of  exceptions  after  the   adjourn- 
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ment  of  the  Court,  The  bill  of  exceptions  being  filed 
accordingly,  was  incorporated  with  the  transcript  in 
the    cause* 

Crozi£S,    for   the  plaintiff  in  error, 

Matnabi),  for  the  defendant. 

Habbis,  J.,  delivered  the  opinion  of  the  Court. 

In  this  case,  the  grounds  relied  upon  by  the 
plaintiff  in  error  for  reversal  of  the  judgment  in  the 
Court  below,  are  presented  in  a  bill  of  exceptions, 
signed  and  sealed  by  the  Judge,  but  shown  by  the 
record  to  have  been  done  after  the  final  adjourn- 
ment of  the  Court  and  close  of  the  term  at  which 
the  trial  took  place.  And  it  is  insisted  by  de- 
fendant in  error  that  it  cannot  be  regarded  as  a  valid 
bill  01  exceptions,  or  as  forming  a  part  of  the  record 
of  this  cauee,  and  the  case  of  Staggs  vs.  The  Slate^ 
3  Hum.,  872-375,  is  relied  upon  to  support  this  objec- 
tion. In  that  case,  the  Court  held  that  "a  bill  of 
exceptions  taken  and  sealed  by  the  Court  at  a  term 
subsequent  to  the  one  at  which  a  prisoner  was 
tried,  and  where  an  appeal  had  b^en  granted,  and 
the  case  was  out  of  Court,  cannot  be  noticed  as  a 
part  of  the'  record."  But  it  is  said  that  this  case 
does  not  fjU  within  the  principle  laid  down  in  the 
case  of  S{aggs  vs.  The  Slate,  because  the  record  here 
shows  that,  to  the  "  opinion  of  the  Court  (overruling  the 
motion  for  a  new  trial)  the  defendant  excepts  in  law, 
and  prays  an  appeal    in  the  nature  of  a  wi'it  of  error 
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to  the  next  term  of  the  Supreme  Court  at  Knox- 
ville,"  *'  and  it  being  the  last  case  heard  and  tried 
during  the  term,  and  the  Court  being  desirous  to  ad- 
journ, by  coiAent  of  both  parties,  the  counsel  has  leave 
until  the  1st  day  of  April  next  to  make  out  the 
bill  of  exceptions,  which,  when  made  out  and  filed, 
signed  and  sealed  by  that  term,  •  to  be  a  part  of  the 
record  in  the  cause,  and  the  said  defendant,  having 
entered  into  bond  with  security  for  the  prosecution  of 
said  appeal,  the  same  is  hereby  granted  him."  '<  On 
the  18th  day  of  March,  1854,  the  defendant,  by 
Attorney,  filed  his    bill .  of  exceptions." 

It  is  insisted  that  the  case  of  Ferrill  vs.  Alder ^  , 
Adm'r.,  &c.,  reported  in  2d  Swan,  77,  is  an  authority 
to  support  this  proceeding.  In  that  case  the  Court 
say :  ^'  A  bill  of  exceptions  taken  at  the  final  trial  is 
relied  upon  by  defendant's  counsel,  to  show  that  the 
new  trials  were  granted,  not  upon  the  merits,  but  for 
misdirection  on  the  part  of  the  Judge.  It  states, 
imperfectly,  the  impressions  of  the  Judge  as  to  what 
occurred  at  the  former  trials.  We  cannot  regard  it 
as  a  valid  bill  of  exceptions,  or  as  forming  any  part 
of  the  record    in  the  case." 

This  authority  is  consistent  with  and  supports  the 
case  of  Staggs  vs.  The  State.  The  Judge  continues, 
"  A  bill  of  exceptions  is  for  matter  excepted  to  at 
the  trial  and  ascertained  before  the  verdict.  It  is  not 
requisite  that  it  be  formally  •  signed  before  the  trial 
is  at  an  end.  It  is  sufficient  if  the  exception  be 
taken  at  the  trial  and  noted  by  the  Court,  and  it 
may,  duHitg  the  term^  be  reduced  to  form  and  signed 
by    the    Judge."    Referring  to     Wdton  vs.    The   United 
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StateSy  9  Wheaton,  657.  In  ex  parte,  Martha  Brad- 
street,  4  Peters'  R.  106,  the  Court  say,  "  It  would  be 
dangerous  to  allow  a  bill  of  exceptions  of  matters 
dependent  on  memory,  at  a  distant  peridQ,  when  the 
Judge  may  not  accurately  recollect  them,  and  he 
ought  not  to  allow  it.  If  the  party  intend  to  take  a 
bill  of  exceptions,  he  should  give  notice  to  the  Judge 
at  the  trial;  and  if  he  does  not  file  it  at  the  trial, 
he  should  move  the  Judge  to  assign  a  reasonable 
time  within  which  he  may  file  it.  But  we  think 
(continues  the  Court,)  that  the  time  should  be  limited 
to  the  term  when  the  trial  is  had  ;  unless  the  Judge 
shall  deem  it  proper,  in  a  special  case,  to  make  an 
express  order  in  the  term,  allowing  a  further  time  to 
prepare  it."  This  last  sentence  is  relied  upon  to  sus- 
tain the  case  before  us.  That  question  was  not  in 
judgment  before  the  Court ;  it  was  a  mere  incidental 
remai'k  upon  a  question  of  practice  not  involved  in 
that  case,  nor  the  case  of  Staggs  vs.  Tke  Slate,  In 
the  case  of  the  Louisville  and  Nashville  Railroad 
Company  vs.  The  County  Court  of  Davidson  county^ 
et  ah  J  I.  Sneed,  695,  the  Court  say,  "The  generality 
of  the  language  used  in  an  opinion  is  always  to  be 
restricted  to  the  case  before  the  Court,  and  is  only 
authority  to  that  extent.  The  reasoning,  illustrations, 
or  references  contained  in  the  opinion  of  a  Court,  are 
not  authority,  not  precedent,  but  only  the  points  in 
judgment  arising  in  the  particular  case  before  the 
Court." 

Applying  this  rule,  both  the  case  of  Staggs  vs.  The 
State  and  Fcrrill  vs.  Alder,  hold  that  a  bill  of  excep- 
tions signed  by  the  Court    and    filed  after    the    rise  of 
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the  term  at  which  the  trial  took  place,  cannot  be 
regarded  as  part  of  the  record  in  the  cause.  And 
we  think  it  would  be  dangerous  to  depart  from  it 
as  a  rule  of  practice.  We  therefore,  do  not  regard 
the  bill  of  exceptions  filed  in  this  cause  as  part  of 
the  record.  Nor  do  we  recognize  the  poww  of  the 
Judge  after  the  adjournment  of  the  term,  out  of  Court, 
to  make  any  alteration  in.  or  addition  to  the  record, 
even  where,  by  an  order,  he  reserves  that  right,  and 
more  especially  after  an  appeal  has  been  taken,  and 
the  cause  in  legal  contemplation  is  out    of  his  Court. 

And  this  we  do  the  more  readily  in  the  case  before 
us,  for  the  reason,  that  we  do  not  incline  to  the  opin- 
ion that  the  objections  presented  in  the  bill  of  ex- 
ceptions are  tenable,  even  if  they  have  been  property 
presented.  We  however,  do  not  consider  the  ques« 
tions  as  before  us  for  our  determination.  The  judg- 
ment  of  the  Circuit  Court  will  be  affirmed. 

7 
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Fannt  Waller   t^.    Daihel  Hurp. 


Ejeotmint.  WTio  affected  by  final  proeen.  All  penonB  wha  enter  upon 
land  pendmg  an  action  of  cjeotment  ft»  ite  veoov^,  are  aidajeot  to  be 
tem^ved  by  Uie  final  prooosi. 


nov  oLAXBovjnk 


ThiB  waci  a  petition  filed  in  the  CSrcoit  Ooort  of 
Claiborne  for  tiie  purpoeeB  atated  in  tbQ  opinion. 
Judge  Htnds  disallowed  tbe  prayer  of  the  petition, 
whereupon  tiie   petitioner  appealed  Id  this  Court. 

Maykard  and  Turlet,  for  the  petitioner. 

Heisksll  and  Evans,  for  the  respondent. 

Caruthebs,   J.,  delivered  the  opinion  of  the  Court. 

This  is  an  application  to  the  Circuit  Court  lor 
restitution  of  the  possession  of  a  tract  of  land  of 
which  the  petitioner  had  been  dispossessed  under  a 
writ  of  possession  issued  in  the  case  of  Daniel  Hiif^s 
lessee,  vs.  Lake.  The  petition  was  denied,  and  ap- 
peal in  error  taken  to   this  Court 

The  facts  are,  that  in  1837,  an  action  of  ejectment 
was  instituted  by  Huff  against  Lake,  the  tenant  in 
possession,  and  after  a    protracted   litigation,  judgment 
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by  de&nlt  was  rendered  agamst  Iiake  in  1850^  and  a 
writ  of  poBsefsion  awarded.  The  petitioner  is  the 
widow  of  James  Wallen,  deceased,  and  claims  in  that 
character,  as  well  as  for  her  children,  the  heirs. 
Lake  was  upon  the  land  as  tenant  of  James  Wallen, 
who  as  landlord  was  permitted  to  defend  by  the 
Court  until  he  died  in  1848,  and  there  was  no  revivor 
against  his  heirs,  but  the  suit  progressed  against  the 
original  defendant  Lake,  to  its  teinnination  as  afore- 
said. 

The  case  of  Htif  vs.  Lake^  was  before  this  Court 
in  1848,  9  Hump.  138,  when  it  was  decided  that  the 
death  of  Wallen,  the  landlord,  after  he  had  been  per- 
mitted to  defend,  did  not  abate  the  suit,  although  tike 
tenant,  Lake,  had  never  plead  to  the  action,  but  that 
he  still  continued  to  be  the  real  defendant,  and  that 
the  plaintiff  might  revive  or  not,  as  he  chose,  against 
the  heirs  of  the  landlord,  and  if  not,  the  suit  would 
abate  as  to  them,  if  they  made  no  application  to 
become  parties,  and  progress  against  Lake  the  original 
defendant. 

When    this  suit  was  brought,  the  proof  shows  that 

there  was    no    one    in   the  possession  of  any   part  of 

the  land  claimed  in  the   declaration,  holding  adversely 

to  the   title    of    Huff,    but   the    defendant    Lake,  who^ 

claimed  to  hold   the  whole    tract  under  Wallen.     The' 

title  of  James    Wallen  was   derived    from    his    father, 

John  Wallen,  by  deed  to  himself  and  his  l»*other  John. 

James  Wallen,  before  his  death,  but  after  the  commence- 
ment of  the    suit,  moved     upon    a    part    of  the  land, 

and  there  died,  leaving  his  widow,   the  petitioner,,  and 

his  children  upon    the. land. 


^  I 
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Under    these   circumstances,  can  she    resist  the    op- 
eration  of   the    writ  of    possession  in    favor  of  Huff? 
We  think  not.      She  must  stand  in    the    shoes  of  her 
husband,  and  can  have  no  other  rights.      He  became 
a  defendant,  and  would    of    course  be    bound    by  the 
judgment  if  he  had  lived,  and  it  is  not  presumed  that 
the  condition  of  his  family    would  be  any   better  after 
his  death,  so  far  as  the   execution    of  final  process  is 
concerned.      But    how   this  would  be  is    not    material 
as  she  is  liable  to  be  dispossessed  upon  another  ground. 
Before    the    commencement  of  the    suit,  the    Collings- 
worth women    were    living   on    this    land  under    Huff, 
and  the  house  in   which   they    lived  was    delivered  by 
Wallen  to  Lake,  and  they  went  out  into  another  house 
on   the  land   by    permission  of   Lake,  and    they    were 
there   at    the    time    the    suit    was    brought.      At    this 
time,  as  is  proved  by  Lake,  there  was   ^  no  oth^  per* 
son   in  possession    within    the    boundary    described    in 
the    declaration,  north    of    Walker's  line,    and  by   my 
contract  with  Wallen,  I  was  to  have  the  whole  of  the 
land    north   of    Walker's    line."      When  the    Collings- 
worth women   left   the  house    west  of  the   road  pend- 
ing the   suit,    Billingsly    came    in  under    Wallen,  and 
built  a  new   house  there  and  moved  the  old  one  to  it, 
as  a  kitchen.      After  Billingsly    left.  Lake    moved  into 
it,    and    then    the  petitioner.      Thi^    is    the    house   of 
which    the  petitioner  was    dispossessed  by    the    Sheriff. 
It  seems    that  James   Wallen    moved    upon    the    land 
after    the    institution    of    the  suit,    and  died    there  in 
1848,   leaving  his  family    in    the    Billingsly  house.      It 
must  follow  from  these  facts,  that,    if  his   widow  and 
heirs  are  not  bound    by   the    judgment   as    parties,  aa 


r 


SEPTEMBER  TERM,    1855.  85 


Fanny  Wallen  v».  Daniel  Huff. 


there  was  no  revivor  against  them»  which  is  not  now 
admitted  or  decided,  yet  they  are  subject  to  the  opera- 
tion of  the  writ  of  possession,  because  they  came  upon 
the  land  after  the  action  was  brought.  There  has 
been  no  controversy  on  this  point  since  the  case  of 
Hickman^s  Lessee  vs.  Dale^  7  Yerg.  149.  See  also 
2  Marsh.  Rep.  (Ky.,)  40.  All  who  enter  upon  the 
land  pending  the  action  of  ejectment,  are  subject  to 
be  removed  by    the    final  process.      If    this  were   not 

so,  there  would  be  no  advantage  in  a  recovery,  or 
end  to  litigation.  But  it  is  otherwise  where  a  ten- 
ant in  possession  at  the  date  of  the  writ  is  not  sued 
or  served  with  process  in  ejectment.  TiUinghast's 
Adams,  339.     1    Cain's  R.  500. 

It  is  also  well  settled  that  where  the  plaintiff*  in 
ejectment  is  put  in  possession  of  more  land  than  is 
recovered  by  the  verdict,  a  writ  of  restitution  will 
be  awarded,  5  John.  R.  366.  In  reference  to  this  rule, 
it  is  contended  in  the  case  before  us,  that  Lake  only 
had  possession  of  about  thirty- eight  acres,  and  the 
recovery  could  only  be  to  that  extent,  and  the  writ  of 
possession  could  go  no  further.  That  would  be  cor- 
rect  if  the  fact  were  that  way.  If  a  tenant  only 
claims  a  part  of  a  tract  on  which  he  lives,  by  lease 
or  otherwise,  the  contest  is  only  to  that  extent,  and 
the  recovery  no  further.  But  such  is  not  the  case 
here.  Lake  went  into  the  possession  of  the  whole 
tract  claimed  by  Wallen,  north  of  Walker's  line,  and 
at  that  time  the  proof  is  that  there  was  no  con- 
flicting possession.  Certainly  the  landlord,  or  those 
claiming  under  or  through  him,  cannot  be  heard  to 
claim    against  his    own   acts.      The  claim    of    Wallen 
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was  co-extenaive  with  the  land  sued  for  and  de- 
scribed in  the  declaration,  lying  north  of  Walker's 
line,  and  to  the  same  extent  was  the  possession 
ibr  him  by  his  tenant  Lake.  The  judgement  then 
WBJB  for  the  whole  and  every  part,  and  is  not  con- 
fined to  the  actual  possession  of  Lake.  The  case 
of  Blair  vs.  PathkUler^  5  Yer.  280,  only  decides 
tiiat  a  writ  of  restitution  will  be  granted  when  pos- 
session is  given  by  the  sheriff  of  all  lands  described 
in  the  declaration,  although  a  part  of  it  was  not  in 
the  possession  of  defendant,  at  the  commencement  of 
the  suit,  to  the  extent  of  such  part. 

The  judgment  of  the  Court  below  refusing  the  vmt 
of  restitution  will  be  affirmed. 


tm  4   i       t    fc  II 


Mabtik  Shaw  vs.  T^b  State. 


1.  Cnxxsajl  Law.  Larceny  of  Bank  Note*.  Proof  of  value.  Judicial 
knowledge.  The  fact  that  there  was  no  evidence  before  the  jury  of  the 
▼alne  of  bank  notes  of  the  Bank  of  Tennessee,  alleged  to  hay«  been 
stolen,  when  the  indictment  assigned  yalue,  and  the  verdict  was,  ''guilty 
as  charged  in  the  indictment,"  furnishes  no  ground  for  the  reversal  of  a 
judgment  upon  snoh  verdict.  The  Bank  of  Tennessee  is  a  State  instiia- 
tion,  chartered  by  a  public  law.  The  Courts  will,  therefore,  not  only 
judicially  recognize  its  existence,  but  will  also  judicially  take  notice  that 
its  notes  constitute,  in  part,  the  circulating  medium  of  the  State,  and 
that  they  are  of  valaeL 

2.  Samb.  Evidence,  New  trial  Upon  a  trial  for  larceny,  if  a  witness  be 
permitted  to  detail  a  conversation  between  himself  and  the  prisoner,  con- 


r 
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eamiBg  a  matter  ime«uieoted  viUi  tht  oliaarge  in  quMttotv  ^^om^  is  oalem«> 
lated  to  prejudice  the  prisoner  in  the  esUmatioa  of  the^uiy,  a  new  trial 
irill  be  granted. 


nbOK  oftAXBOBm. 


The  priBoner  waa  indicted  in  liie  Circail  Coturt  of 
Claiborne,  for  larceny.  At  September  Term,  1854) 
befcnre  Judge  Htiom,  he  was  conyieted  and  tfenteneed 
to  the  peniteiitiaiy.  He  appealed  in  error  to  thbi 
Court. 

Matnasd,  Heibkell,  and  Evahs,  for  die  prisoner* 

Snked,  Attorney  General,  for  the  State. 

McKnnrar,  J.,  deHvered  tiie  opinion  of  the  Courti 

The  prisoner  was  indicted  and  convicted  in  the 
Circuit  Court  of  Claiborne,  upon  a  charge  of  stealing 
sundry  <^bank  notes,"  of  the  nominal  value,  in  the 
aggregate,  of  91,180.00.  He  was  sentenced  to  three 
years'  imprisonment  in- the  penitentiary. 

The  judgment  is  alleged  to  be  eironeons  in  several 
respects.  First,  because  there  is  no  proof  of  the  value 
of  the  bank  notes  charged  to  have  been  stolen.  The 
proof  shows  that  the  notes  were  ^on  the  banks  of 
Tennessee,  and  principally  on  the  Bank  of  Tennessee.'' 
The  indictment  charges,  that  the  bank  notes  vrec^  of 
the  value  expressed  upon  their  faces,  and,  in  the 
aggregate,  of  the  value  of  $1,180.00.     This  objection, 
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in  a  case  like  the  present,  comes  too  late  after  ver- 
dict finding  the  prisoner  guilty,  in  manner  and  form, 
as  charged  in  the  indictment. 

The  Bank  of  Tennessee  is  a  State  institution,  char- 
tered by  a  public  law.  The  Courts  will>  therefore,  not 
only  judicially  recognize  its  existence,  but  will  also 
judicially  take  notice  that  its  notes  constitute,  in  part, 
our  circulating  medium)  and  that  they  are  of  Talue. 
It  is  well  established,  that  the  current  coin  of  the 
country  will  be  judicially  recognized  by  the  Courts, 
whether  established  by  law  or  by  immemorial  usage. 
—4  Term  R.,  314.  The  Courts  will  also  judicially 
notice  the  character  of  the  circulating  medium,  and  of 
the  popular  language  in  relation  to  it. — 8  Monroe's 
R.,  149;  5  do.,  547.  Also,  that  bank  notes  circulate 
as  money  in  the  community.  But  the  current  value, 
or  rate  of  exchange,  of  bank  notes,  at  any  particular 
period,  will  not  be  judicially  noticed. — 5  Monroe's  R., 
336.  In  this  view,  the  alleged  omission  in  the  proof 
forms  no  ground  for  disturbing  the  verdict 

2.  The  next  error  assigned  is,  in  the  admission  of 
illegal  evidence.  The  witness.  Dikes,  was  permitted 
to  detail  a  conversation  between  himself  and  the  pris- 
oner, to  the  effect  that  the  witness  desired  to  borrow 
a  sum  of  money,  and  he  communicated  the  matter  to  the 
prisoner.  The  prisoner  *'told  him  to  notice  where  the 
person  of  whom  he  borrowed  kept  his  money,  which 
proposal  witness  disliked,  and  stopped  the  conversa- 
tion." This  statement  of  the  witness  was  objected  to, 
but  the  Court  overruled  the  objection  and  suffered  it 
to  go  to  the  jury. 

In  this,  we  think  the    Court    erred.     The    evidence 
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in  this  case  is  circumstantial.  The  evidence  objected 
to  had  no  relation  to  the  charge  against  the  prisoner. 
Bat  it  is  easy  to  see  that  it  may  have  had  a  most 
prejudicial  influence  upon  the  minds  of  the  jury,  and, 
in  a  case  depending  upon  circumstances,  have  con- 
tributed, in  no  small  degree,  to  produce  a  conviction. 
Upon  this  ground,  without  any  expression  of  opinion 
as  to  the  sufficiency  of  the  evidence  to  support  the 
verdict,  the  judgment  must  be  reversed. 


JoHH  Yanoev  vs,  Beowit  6&  Appleton. 


1.  QtJABANTT.  IfoHee.  Of  ace^tanee,  or  default  of  Principal.  When  abM» 
ItUe,  none  neeettary.  Where  an  instrument  in  the  nature  of  a  guaranty 
purports  to  be  an  absolute  engagement,  no  notice,  either  of  the  accept- 
ance of  the  guaranty  or  of  the  default  of  the  principal,  is  necessary 
to  fix  the  lialality'of  the  guarantor.  Such  absolute  guaranty  takes  effect 
as  soon  as  it  is  acted  upon ;  and  to  support  an  action  against  the  guar- 
antor, nothing  more  is  necessary  to  be  shown  than  that  the  party  to  whom 
it  is  addressed  acted  under  it. — Vide  VanUer  ts.  Crawfordy  2  Swan's  B.^ 
117;  Bright  vs.  MeKniffhtf  et  al.,  1  Sneed's  B.,  158. 

2.  Sami.  Construction.  A  written  request  la  these  words:  *<I  want  you 
to  sell  him  a  bill  of  goods  on  the  best  terms  you  can  afford ;  I  will  guar- 
antee the  payment  of  erery  doUar,"  ia  an  absolute  guaranty. 


FROM  WASHINGTON. 


This  action  on  the  case,  upon  the  instrument  copied 
into  the    opinion    of    the    Court,  is    from    the    Circuit 
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Court  of  Washington  county.  At  the  June  Term 
1855,  before  Htnbs,  Judge,  there  was  verdict  and  Jadg^ 
ment  for  the  plaintiffs.  The  def<^ndant  appealed  in 
error  to  this    Court. 

Maxwell,  Milugan  and  Abkold,  for  the  plaintiff  in 
error. 

The  former  said: 

Is  this  undertaking  absolute  or  collateral?  This  is 
matter  of  construction,  and  the  rules  for  construing 
contracts  apply : 

1.  A  contract  is  to  be  construed  as  near  the  appa- 
rent intent  of  the  parties  as  the  rules  of  law  will 
admit.  And  the  situation  and  true  interest  of  all 
parties,  and  the  subject-matter,  are  to  be  considered 
in  determining  the  meaning  of  the  contract. — Chitty 
on  Con.,  4  Am.  ed.,  top  page  62,  and  N,  1,  and 
margin  page  63,  and  cases   cited. 

Here  was  a  young  man  contemplating  a  future 
purchase  of  goods,  and  defendant  says  to  plaintiff,  ''I 
want  you  to  sell  him  a  bill  of  goods  on  the  best 
terms  you  can  afford;  I  will  guarantee  the  payment 
of  every  dollar."  The  defendant  says,  "  He  has  now 
visited  your  city  with  a  view  of  buying  a  small  stock 
of  goods."  It  seems  obvious  that  the  meaning  of 
this  language  is,  that,  if  you  will  sell  him  the  goods, 
and  he  does  not  pay  for  them,  I  will.  Now,  if  the 
intention  of  defendant  was  to  undertake,  absolutely, 
why  represent  Stuart  to  be  '*  a  young  man  of  sober, 
moral,  and  industrious  habits  ?"  If  he  was  not  intend- 
ed   to  be    the    principal  debtor,  this .  could    make    n^ 
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diflerence  to  the  plaintiS)  and  the  representation  wholly 
grataitotu  and  tmneeessaiy.  This  was  manifestly  the 
coBstmction  pat  upon  it  by  the  plaintiffs,  for  they 
charged  the  goods  to  Staart  If  they  had  oonsidered 
it  an  absofaite   undertaking,  they  would   have    charged 

them  to    defendant. 

It  is  maintained  that  the  Courts,  for  the  benefit  of 
commerce,  should  favor  this  construction,  because,  if 
held  to  be  a  collateral  undertaking,  the  incident  of 
aotioe  of  acceptance  of  tiie  guaranty  follows.  There 
are  many  worthy  and  promising  young  men,  without 
capital,  who  are  and  may  be  thus  started  in  business  by 
those  with  whom  they  have  served  their  mercantile  ap* 
prenticeship.  Suppose  that  th«  undertaking  is  absolute. 
The  young  man,  intending  at  the  outset  to  purchase 
$10,000  worth  of  goods,  and  his  patron,  expecting  to  be 
liable  for  him  to  this  amount,  is,  after  tl^e  expiratioa 
of  perhaps  years,  notified,  by  suits  against  him,  that 
he  has  bought  $50,000.  The  patron,  still  having  an 
eye  to  his  protegCy  has  all  along  regarded  him  as 
worth  $10,000.  But  the  seller,  not  being  bound  to 
notify  him  of  the  extent  of  his  liability,  has  left  him 
ignorant  of  it  until  awaked  to  sure  destruction.  But 
suppose  that,  by  construction  of  the  Courts,  he  is 
compelled  (which  he  ought  to  be)  to  notify  the  patron 
that  his  young  man  has  purchased  $50,000,  and  that 
he  is  looked  to  for  payment.  This  is  a  fair  business 
operation,  and  he  has  an  opportunity  to  indemnify 
himself,  and  no  iivjury  can  result  to  any  one ;  for,  if 
the  seller  intends  to  look  to  him  for  payment,  he 
surely  ought  so  to  inform  him.  While  all  this  is 
argued,  it  is    of  course   competent  for  parties  to  bind 
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themselves  absolutely.  Bat  it  is  argaed  that,  unless  the 
terms  of  the  contract  preclude  a  construction  by  which 
the  guarantor  should  have  notice,  the  Courts*  for  the 
benefit  of  trade  and  its  encouragement,  should  so  hold 
as  to  entitle  him  to  it.  This  view  of  the  case  is 
an  argument  ab  inconvenienti^  and  might  be  elaborated^ 
but  it  is  thought  sufficient  only  to  direct  the  attention 
of  the  Court  to  it. — See  reasoning  of  the  Court  in 
Adams  vs,  Jones,   12  Peters,  213. 

There  is  another  rule  which  it  is  thought  settles 
the  question  of  construction,  and  that  is,  ^  that  tech* 
nical  terms  in  a  written  contract  most  have  a  tech- 
nical interpretation." — Chitty  on  Con.,  top  67,  margin 
68,  N.  3,  citing  EUmaker  vs.  Ellmaker,  4  Watts,  89; 
James  vs.   Bostrick,  1    Wright,  148. 

The  operative  words  in  the  contract  are,  "I  will 
guarantee  every  dollar."  The  term  guarantee  is  a 
technical  term,  and  what  is  its  meaning  ? 

A  guaranty  is  a  promise  made  upon  a  good  con- 
sideration, to  answer  for  the  payment  of  some  debt, 
or  the  performance  of  some  duty,  in  case  of  the  fail- 
ure of  another  person,  who  is,  in  the  first  instance, 
liable  to  such  payment  or  performance. — Bouvier*s  Insti- 
tutes, p.  362,  No.  912,   citing   24  Pick,   250. 

Again,  the  very  term  guaranty  implies  that  some 
other  is  the  principal  debtor,  but  a  default  may  arise 
upon  an  executory  contract;  and  a  promise  to  pay  for 
goods  to  be  furnished  to  another,  is  a  collateral  prom- 
ise to  pay  on  the  other's  default,  provided  the  credit, 
in  the  first  instance,  was  given  exclusively  to  the 
other. — Id,  No,  913,  p.  363. 
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The  undertaking  of  defendant  is  a    collateral   one, 
because  the  goods  were   charged  to  W.  Stuart  &  G04 
If  the  person    for   whose    use    goods    are   famished 

upon    the    defendants    guaranty    is    liable    at    all,  the 

« 

defendant's  engagement^  though  it  were  the  chief 
inducement  to  the  plaintiff  to  supply  the  goods,  is 
collateral. — Chitty  an  Corik,  top  402,  margin  408  ;  Rogers 
vs.  Kneekendy  18  Wend.^  114. 

A  collateral  undertaking  is  one  in  which  the  prom- 
ise  is  to  pay  if  another  does  not. — Tccppan  vs.  Camp' 
ben,  9    Yer.y  440. 

And  the  latter  case,  it  is  thought,  explains  the 
reason  why  case  was  brought  in  this  suit,  and  not 
debt,   or  indebitatus    assumpsit. 

T.  A.  R.  Nelson,  for  the  defendant  in  error. 

The  Circuit  Gdtirt  erred  in  not  instructing  the  jury 
that  the   lett^   of  guaranty  is    absolute,  and   that    no' 
notice    of  its    acceptance,  or    of    the    failure  of  Wm.  > 
6.  Stuart  to  make  payment,  was  necessary.     The  Court  1 
was    so  requested  to  charge,  as  is  shown  in  the  plain- 
tiff's  bill  of  exceptions. 

The  question,  as  to  what  is  or  is  not  an  absolute 
guaranty,  is  a  vexed  question,  upon  which  there  are 
numerous  conflicting  authorities;  but  the  weight  of 
authority  is  in  favor  of  the  proposition,  that  an  instru* 
roent  containing  such  phraseology  as  this :  *'  I  want 
you  to  sell  him  a  bill  of  goods  on  the  best  terms 
you .  can  afford ;  I  will  guarantee  the  payment  of  every 
dollar,"  is  not  a  mere  overture  or  proposition,  tender- 
ing  to  guarantee,    but  is  an  absolute  guarantee,  upon 
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which  no  notice  ifl  neceasaiy. — See  Pitman  an  Princi- 
^pal  and  Surtty^  38  Law  Lib.^  39,  top;  Burge  an  Sttrf- 
tyshipy  17;  Pitman^  70;  2  Bowvt.  In.,  56,  No,  1392; 
Vardee^'  ys.  Crawford,  2  Swan,  124,  125,  126;  2  .^bi. 
Leading  Cases,  1st  ed.»  75,  79,  80,  91,  92;  Taylor  vs. 
Boss,  3  ri^r^.  330;  Hunter  vs.  DicHns&ny  10  JSttm., 
38 ;  il/7m  V0.  Rightmere,  20  Johns.,  366 ;  3  Kent,  124. 
The  case  of  Bright  vs.  ilfcfn^A^,  1  iS^ne^i,  168 
to  170,  reported  since  the  trial  of  this  case  in  the 
jCircnit  Court,  finally  determines  this  qnestion  in  Ten* 
nessee. 

McKiNiTBT,  J.,  delivered  the  opinion  of  the  Court 

This  was  an  action  on  the  case,  brought  by 
Brown  &  Appleton  against  Yancey,  on  the  following 
letter  of  guaranty  : 

• 

"JoHESBORo',  October  4,  1847. 
Mesbbs.  BiowN  &  Afplbton: 

O^nthmen :  Mr.  W.  6.  Stuart,  the  bearer  of  this, 
is  a  young  man  who  has  lived  with  me  for  the  last 
twelve  months,  and  has  now  visited  your  city  with  a 
view  of  buying  a  small  stock  of  goods.  ELnowing  him 
to  be  a  young  man  of  strict  integrity,  and  of  sober, 
moral  and  industrious  habits,  (and  I  have  known  him 
all  his  life,)  I  have  no  hesitancy  in  recommending 
him  to  you  as  such.  /  vxtnt  you  to  sett  him  a  bill  of 
goods  on  the  best  terms  you  can  afford ;  I  wiH  guaranUe 
the  payment  of  every  dollar. 

Yocffs,  moat  respectfully, 

JosN  YiUrOET." 
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Foorteen  days  after  the  date  of  the  above  letter, 
Brown  &  Appleton,  on  the  faith  thereof,  sold  to 
Stuart  a  bill  of  good?  amounting  to  $309.00.  On  the 
5th  of  February,  1848,  Stuart  paid  $100.00  on  this 
account,  and  being  unable  to  pay  the  remaining  sum, 
by  reason  of  insolvency,  the  present  suit  was  brought 
to  enforce  payment  of  the  same  by  Yancey. 

The  record  is  voluminous,  and  presents  various 
questions  which  we  do  not  think  it  necessary  to  dis- 
cuss. The  only  point  material  to  be  considered,  arises 
upon  the  charge  of  the  Court. 

His  Honor  instructed  the  jury,  that,  to  entitle  the 
plaintiffs  to  recover,  '*It  was  necessary  for  them  to 
show  that  they  gave  notice  to  defendant  of  their, 
acceptance  of  the  guaranty,  and  that  they  had  acted 
under  it."  And  that  it  was  likewise  necessary  for 
them  to  show,  ''that  they  made  a  proper  demand  of* 
the  debt  from  Stuart,  after  it  became  due,  and  that, 
tipon  his  default  in  paying  it,  they  had  given  notice 
thereof  to  defendant  in  a  reasonable  time  afterwards." 
But  the  Court  left  it  to  the  jury,  upon  "  the  facts 
and  circumstances  proved,**  to  determine  whether  or 
not  notice  of  the  Acceptance  of  the  guaranty,  and  of 
the  failure  of  Stuart  to  pay,  had  been  given. 

The  jury  found  for  the  plaintiff,  and  judgment  was 
rendered  accordingly,  to  reverse  which,  the  defendant 
has  prosecuted  an  appeal  ;in  error  to  this    Court. 

We  think  the  instruction  of  the  Court,  as  to  notice 
of    the    acceptance    of    the  guaranty,  and  the    default  • 
of  Stuart  to  pay,  is  erroneous*     But  of  this  tiie  plain-  ,j 
tiff    in  error   canjgiot  complain ;    and  this  point   being ' 
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decided  against  him,  all  the  other  questtons  made  in 
the  case  cease  to  be  of  any  importance. 

Upon  much  consideration,  we  have  adopted  the 
doctrine  of  the  Eng^h  authorities  upon  this  subject; 
and  the  settled  law  in  this  State  now  is,  that  where 
y  the  instrument  purports  to  be  an  absolute  engagement, 

no  notice  either  of  the  acceptance  of  the  guaranty, 
or  of  non-payment  by  the  principal,  is  necessary.  That 
such  absolute  guaranty  takes  effect  as  soon  as  it  is 
acted  upon;  and  to  support  an  action  against  the 
guarantor,  nothing  more  is  necessary  to  be  shown  than 
that  the  party  to  whom  it  is  addressed  acted  under 
it.  We  are  fiilly  aware  that  the  current  of  American 
authorities  establish  a  different  doctrine.  According  to 
the  later  authorities,  the  liability  of  a  guarantor  is 
made  to  depend  upon  principles  of  commercial,  rather 
.  than  of  common  law.  Indeed,  some  of  the  cases  seem 
to  go  the  length  of  holding,  that  in  order  to  fix  the  lia- 
bility of  the  guarantor,  almost  the  same  degree  of 
strictness  in  giving  notice  is  necessary  as  is  required 
by  the  law  merchant  between  endorsee  and  endorser. 
This  principle  has  no  foundation  in  the  common  law. 
''  It  is  a  new  principle,  but  recently  introduced  into  the 
jurisprudence  of  some  of  our  sister  States,  upon  the 
authority  of  the  Supreme  Court  of  the  United  States. 
With  proper  respect  for  the  authority  of  that  high 
tribunal,  we  have  felt  constrained  to  adhere  to  the 
established  principle  of  the  common  law,  because,  in 
our  judgment,  it  furnishes  a  more  just  and  sensible 
rule  of  decision. 

The  instrument  set  forth  in  the  declaration  in  this 
case,  is    not,    as   was   assumed   in   argument,  a    mere 
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proposition  or  offer  to  become  bo«md  as  surety  for 
Sta«rt;  nor  does  it  contemplate  any  notice  of  accept* 
ance,  or  of  the  failure  of  Stuart  to  pay.  The  opera- 
tiye  terms  of  the  instrument  are,  ^'  I  want  you  to  sell 
him  (Stuart)  a  hill  of  goods  on  tiie  best  terms  you 
oan  afibrd;  I  will  guarantee  the  payment  of  every 
dollar."  Here  is  an  express  request  by  the  defendant 
to  the  plaintiffs,  to  sell  Stuart  a  bill  of  goods,  and  an 
absolute  undertaking  to  be  bound  for  the  payment 
thereof.  Upon  well  established  common  law  principles, 
a  request,  followed  by  performance,  is  sufficient  to 
constitute  a  valid  contract  between  the  parties.  Yet 
the«  position  assumed,  that  notice  of  the  acceptance  of 
a  guaranty, '  and  that  the  party  has  acted  under  it,  is 
necessary  in  order  to  bind  the  guarantor,  is  to  main- 
tain that  an  executory  contract,  founded  upon  an 
antecedent  request  of  the  one  party,  and  followed  by 
performance  of  the  other  party,  is  not  a  binding  con- 
tract.    We  do  not  so  understand  the  law. 

It  is  certainly  true,  that  Stuart,  the  principal,  was 
himself  liable  to  the  plaintiffs;  and  admitting  further- 
more, that  he  was  liable,  and  that  the  undertaking  of 
the  defendant  was  upon  the  implied  condition  of  the 
failure  of  his  principal  to  pay,  yet  his  liability  was 
commensurate  with  that  of  his  principal,  for  whom 
he  had  agreed  to  become  absohitely  bound,  and  the 
means  of  information  being  equally  witiiin  his  reach^ 
he  was  boundt  at  his  peril,  to  inform  himself  as  to 
whether  the  guaranty  had  been  accepted,  the  goods 
sold  upon  the  faith  of  it,  and  payment  made  by  the 
principal*  To '  hold  otherwise,  in  the  case  of  an  abso- 
lute   guaranty^  would  be   to  make  liters  of  guaranty 
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instrumentB  of  firaud  and  illufiion.  We  do  not  deem 
it  necessary  to  examine  the  authorities,  in  this  opinion. 
Indeed,  very  little  aid  is  to  be  derived  from  the  cases 
upon  this  subject,  as  they  turn  very  much  upon  the 
language  of  each  particular  instrument.  See  the  case 
of  Bright  vs.  Mc Knight,  1  Sneed's  R.,  158;  2  Swan, 
117. 

Judgment  affirmed. 


WiLUAM  Myebs,    et.  al.j  vs.  The  State. 


Crihikal  Law.  Shooting  Matches.  When  indictable  at  gaming.  The 
betting  or  wagering  monej  or  other  tlimg  of  yalue  upon  tiie  result 
of  a  shooting  match,  had  within  two  hnndred  yards  of  a  public  road 
of  the  first  or  second  class,  is  indictable  as  43ommon  gaming. 


FBOX    MOSGAK. 


The  plaintifis  in  error  were  convicted  in  the  Circuit 
Court  of  .Morgan  county,  at  the  July  Term,  1654, 
before  Alexander,  Judge,  upon  a  presentment  for  un- 
lawful gaming.  The  gravamen  as  laid  in  the  pre- 
sentment, was  the  wagering  of  property  upon  the  result 
of  a  shooting  match,  which  was  had  within  two  hun- 
dred yards  of  a  public  mad  of  the  second    class.     The 
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nsaal  motions  in  airest  of  jndgment  and  *for  a  new 
trial  having  'been  made  and  oveiroled,  judgment  was 
rendered  against  them,  from  which  they  appealed  in 
error  to  this  Conrt. 

J.  R.  CooxE,  for  the  plaintiff  in  error,  said : 

The  only  question  in  this  case  is,  "whether  betting 
«n  a  contest  of  skill  in  shooting  at  a  mark,  the  mark 
^ing  within  two  hundred  yards  of  a  road  of  the  first 
or   second  class,  is  an  indictable  -offence? 

As  no  species  of  gaming  was,  by  the  common  law, 
considered  a  crime  against  the  public,  the  decision  of 
this  question  depends  entirely  upon  *the  oonstruction  of 
the  statutes  of  Tennessee. 

The  first  statute  upon  the  subject  to  be  noticed,  is 
the  act  of  1821,  ch.  68,  which  provides,  <'  That  any 
person  who  shall  shoot  at  a  mark  within  the  bounds 
of  any  town,  or  within  two  hundred  yards  of  any 
public  road  of  the  first  fut  second  class,  such  person 
or  persons  so  offending,  shall  be  subject  to  a  fine  of 
ten  dollars  each,  to  be  recovered  before  any  justice 
of  the  peace  within  the  county,  where  such  offence 
may  be  committed,  for  the  benefit  of  the  informer." 
(C.  &  N.,  672.)  The  statute  forbids  the  doing  of  an 
act,  and  prescribes  a  penalty,  recoverable  by  an  action 
before  a  justice  of  the  peace,  and  this  excludes  a 
resort  to  an  indic(|nent.  Siate  vs.  Maze.  (6  Hum., 
1-2.)  The  general  principle  in  all  such  cases  'is,  that 
where  any  act,  not  indictable  at  common  law,  is  de- 
clared illegal  hy  statute,  which  prescribes  a  punish- 
anent,  and    a   mode  of  proceedipg   different   from  that 
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by  indictment^  the  statute  must  be  followed  Btriotly 
and  exctosively.  Whar,  Am.  Cr.  L.  p.  6.  The  coiv- 
chision  is  irresistible  that  for  shooting  at  a  mark  under 
the  circumstances  mentioned  in  the  statute,  an  indict* 
ment  or  presentment  would  not  lie.  But  the  question 
remains,  would  betting  on  such  shooting  be  indictable  ? 

The  only  statute  upon  the  subject  within  our 
knowledge  is  that  of  1817,  ch.  61,  (0.  &  N.,  359,) 
which  declares,  in  its  seventeenth  section,  that  nothing 
therein  contained  shall  be  so  construed  as  to  prevent 
shooting  Aiatches.  This  act  has  always,  as  we  under^ 
stand  it,  been  construed  to  exempt  the  wager  of 
money  or  other  valuable  thing  upon  a  contest  of  skill 
of  this  kind,  from  punishment  by  presentment  or  indict- 
ment. It  is  general  in  its  language — ^the  exemption 
it  creates  is  neither  confined  as  to  tim^  or  place-^ 
there  is  ^no  exception  to  the  rule  which  it  prescribes. 
It  does  not  in  terms  except  bets  on  matches,  which 
come  off  within  the  limits  of  the  town  or  within  a 
certain  distance  of  roads  of  the  designated  classes. 
How,  then,  are  we  to  limit  and  curtail  these  general 
words  of  the  statute?  Even  in  civil  cases,  the  rule 
IB,  that  the  general  words  of  a  statute  must  receive  a 
general  construction,  Beckford  vs.  Wade.  (17  Ves., 
13,  87.)  His  Honor,  (the  Circuit  Judge,)  construed 
the  act  of  1817,  with  reference  to  the  act  of  1821. 
Now,  by  the  rale  of  the  common  law,  and  the  usage 
of  the  Courts  founded  upon  it,  this  is  allowed  only 
where  the  acts  are  upon  the  same  subject,  or  to  use 
the  Latin  phrase  employed  in  the  books,  where  they 
are  in  pari  materia.  In  such  cases,  it  is  admitted, 
two  statutes  may  be  read  together  not  only  to  remove 
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obficurities  or  to  explain  ambiguities  contained  in  the 
one  or  tke  other,  bnt  to  narrow  and  restrain  the 
meaning  of  general  words  and  phrases.  But  it  is 
submitted  whether  there  is  any  other  case  where  this 
is  allowed,  and  whether,  !f  the  two  statutes  are  insu- 
lated, unconnected  with,  and  independent  of  each 
other,  they  must  not  be  construed  separately  and 
apart  from  each  other,  and  full  force  and  effect  be 
given  to  their  terms,  unless  a  different  intent  appear 
upon  the  face  of  the  statute  itself.  Are  the  acts  of 
1817,  and  1821  in  pari  materia?  The  on*  was  en- 
acted to  repress  the  vice  of  gamii^^,  which  experience 
had  shown  to  be  most  dangerous  and  pernicious  in 
its  consequences  to  the  good  morals  and  happiness  of 
the  community, — the  other  to  secure  the  personal  safe- 
ty of  passengers  along  the  highway,  who  might  be 
traveling  in  carriages  or  on  horseback.  They  are 
wholly  different  in  the  subject  of  which  they  treat,  and 
the  objects  they  were  intended  to  secure.  And  we 
earnestly  insist,  that  the  provisions  of  the  act  of  1821,- 
cannot  be  ingrafted  upon  those  of  the  act  of  1817, 
00  IIS  to  make  it  read,  ^That  nothing  in  this  act 
contained,  shall  be  so  construed  as  to  prevent  shooting- 
matches,  unless  at  a  mark  within  two  hundred  yards 
of  a  road  of  the  first  or   second  class,^'   &c. 

The  contrary  conclusion  seems  to^  me  to  involve 
this  absurdity.  As  was  suggested  by  one  of  the  coun- 
sel in  the  other  cases  which  present  this  .  same  ques- 
tion, the  object  of  the  Lgeislature  in  passing  the  sec- 
tion referred  to  was,  to  encourage  the  people  of  thb 
State  to  attain  skill  in  marksmanship,  which  has 
been  of    signal   service    to    the    country  on    many     a 
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battlefield.  To  shoot  at  a  marie  within  the  prohibited 
distance  is  only  penal,  and  not  indictable;  but  accord- 
ing to  the  position  of  the  Attorney  General,  if  you 
add  to  this,  another  act  which  is  not  only  inao 
cent,  but,  in  the  view  o£  the  Legislature,  commendable, 
yon  instantly  convert  it  into  an  indictable   ofience. 

The  case  of  Huff  vs.  The  State,  (^  Swan,  279-^1^ 
does  not,  as  it  seems  to  ns,  support  the  conviction 
in  the  Court  below,  or  conflict  with  the  positions  we 
have  assumed.  The  act  of  1833)  ch.  5,  having  ex- 
cepted beating  on  turf  racing  from  the  penalties  of 
gaming;  and  the  act  of  1833,  ch.  10,  ^  1,  having 
defined  turf  racing  to  be  '<  alF  horse  racing  run  upon 
a  trackf  kept  for  that  purpose,"  the  question  in  that 
case,  what  should  be  considered  a  turf  kept  for  the 
purpose  of  racing  within  the  meaning  of  the  statute, 
the  court  veiy  properly,  as  all  will  admit,  derived  a 
definition  from  another  statute  which  taxed  all  tracks 
kept  for  such  purpose,  as  privileges,  and  held.,  that  only 
those  tracks,  which  were  kept  under  a  license  ob^ 
tained  after  paying  the  license,  were  within  the  stat* 
ute.  These  statutes  are  strictly  in  pari  materia^  and 
the  propriety  of  construing  them  together  most  evident. 

The  Attorney  General  says,  that  the  statutes  on  the 
subject  of  gaming  are  to  be  construed  as  remedial 
statutes,  that  is,  so  as  to  repress  the  evil  and  advance 
the  remedy.  But  how  can  this  apply  to  the  case  at 
bar?  Where  is  the  evil  intended  to  be  remedied? 
Not  betting  on  shooting  matches,  for  that,  as  we  have 
seen,  the  Legislature  designs  to  encourage.  Indeed  it 
is  impossible  to  find  any  statutory  provimon  that  would 
justify   the  conviction  of  the    plaintifis  in  error. 
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Shebd,  Attorney  Genial,   for   the   State. 

MoAdoo.  for  the  State,    said: 

The  excepting  of  shooting  matches  out  of  the  stat- 
utes for  the  suppression  of  gaming,  is  made  by  the 
7th  section  of  the  act  of  1817,  ch*  61,  in  these  words: 
*'  Nothing  h^ein  contained  shall  be  so  construed  as 
to  prevent  shooting  matches."  From  the  act  of  1803, 
ch.  12,  up  to  this  act  of  1817,  betting  on  ^  cards, 
dice,  billiards,  horse  racing,  or  any  other  species  of  gam- 
trig  whatsoever"  ^as  indictable. 

But  this  general  and  unrestricted  exception  of 
shooting  matches  terminates  with  the  act  of  1821,  ch. 
68 — four  years  of  experience  having,  (it  is  presumed,) 
satisfied  the  Legislature  of  the  danger  to  the  lives  of 
the  citizens,  of  shooting  matches  near  public  thorough' 
fares.  By  that  act  of  1821,  §  1,  **  Any  person  or 
persons  who  shall  shoot  at  a  mark  within  the  bounds 
of  any  town,  or  vidthin  two  hundred  yards  of  any 
public  road  of  the  first  or  second  class,  such  person 
or  persons  so  ofiending  shall  be  subject  to  a  fine  of 
ten  dollars  each,  to  be  recovered  before  any  justice 
of  the  peace  within  the  county  where  such  offence 
may  be  committed,  for  the  benefit  of  the  informer.^ 
This  act  was  intended  to  suppress  all  shooting  within 
the  prohibited  distance,  at  a  mark,  and  had  no 
reference  to  any  considerations  of  betting  or  not  bet- 
ting upon  that  shooting.  It  made  the  act  of  shootings 
at  a  mark,  within  two  hundred  yards  of  a  road  of  the 
first  or  second  class,  unlawful,  although  no  money  or 
other  valuable   thing  be  hazarded  on  the  result  of  the 
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shooting.  The  Case  of  the  State  vs.  Mate,  6  Htunph.» 
which  decides  that  the  act  of  1842,  ch.  141,  §  4^  does 
not  make  penal  offences  indietable,  and  upon  general 
principles,  that  when  a  statute  forbids  the  doing  of 
an  act  and  prescribes  a  penalty  recoverable  by  action, 
this  excludes  punishment  by  indictment,  would  apply 
to  a  case  where  a  party  had  been  indicted  for  the 
act  of  shooting  at  a  mark  within  two  hundred  yards 
of  a  public  road  of  the  first  or   seoond  class. 

But  this  ease  is  totally  different.  It  is  a  present- 
ment for  the  act  of  betting  upon  that  act  of  shooting; 
an  act  so  thoroughly  distinguishaMe  and  separable 
from  the  act  of  shooting,  that  the  parties  shooting 
might  be  ignorant  that  bystanders  were  wagering  ai^- 
thing  on  their  shooting,  and  thus  the  parties  shooting 
would  be  liable  to  the  peiialty  under  the  act  of  1821, 
and  those  betting  on  it  (we  maintain)  would  be  subject 
to  indictment;  because  the  shooting  being  unlawfulf  the 
protection  of  the  law  extended  to  those  who  might  bet 
on   lawful  shooting  matches,  would    be  lost. 

To  support  this  view,  the  case  of  Huf  vs.  The 
State^  2d  Swan,  p.  279,  furnishes  complete  analogy^ 
That  case  decides  that  the  mere  omission  of  the 
legalization  of  the  act  of  horse  racing  by  procuring 
license  for  the  paths,  renders  all  persons  who  bet  on 
such  horse  racing  indictable.  Where  the  betting  is 
upon  lawful  horse  racingi  it  is  not  punishable;  where 
it   is    on  urdawful  horse  racing,  it  is  gaming. 

Horse  racing  has  been  a  greater  favorite  with  our 
statutes  than  shooting  mi^hes.  Betting  on  horse 
racing  remained  an  indictable  offence  from  the  act  of 
1803,  ch.  12,   up    to   the  act    of    1820,    ch.     5,    which 
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exoepted  it  from  tlie  proviaiona  of  the  aet  of  1817, 
oh.  61,  in  the  fbllowing  words:  *^ Nothing  in  the  act 
^f  1817,  oh»  61,  shall  in  any  wise  extend  or  be  con*^ 
«traed  to  extend  to  turf  racing,  and  the  same  is  here*- 
by  declared  not  to  be  indictable."  The  act  of  1889, 
oh.  10,  gave  a  liberal  signification  to  the  words  tutf 
racing:  '^All  hcurse  racing  without  regard  to  the  dis- 
tance which  may  be  ran,  where  the  same  is  run  upon 
a  track  made  or  kept  for  the  purpose  of  horse  racings 
shall   be  deemed  turf  racing,"  &c. 

By  act  of  1885,  di.  13,  §  4,  the  otmier .  of  race 
tracks  is  indictable  for  not  taking  out  license  for  tracks 
kept  for  horse  racing,  (C.  &;.  N.,  page  604,)  and  the 
aet  of  1848,  ch.  161,  merely  changes  the  amount  of 
the  tax  on  the  privilege  from  $25  to  $100.  The 
pnnishmait  was  proTided  for  the  owner  of  the  trach-^ 
not  those  who  might  rtm  races  on  unlicensed  tracks. 
The  latter  are  not,  and  never  have  been  punishaUe  by 
law  in  any  way*  (except  the  racing  be  along  a  pub- 
lic road,  wUch  has  no  analogy  to  this  case.)  Yet, 
by  the  case  of  Huf  vs.  The  State,  the  betting  on 
horse  racing  is  gaming  where  the  tracks  are  unli- 
censed, where  the  milawftdness  of  the  proceeding 
consists  merely  in  the  failure  to  license  the  tracks, 
and  no  illegality  attaches  to  those  engaged  in  the 
racing,  exe^t  they  bet  on  it ;  whereas,  shooting,  under 
the  oircomstances  of  this  case,  is  expressly  declared 
nnlawfiiL 

McKnnnsr,  J.,  delirered  lite   opinion  of  the  Court. 

The  substance   of  the  charge  in   the   indictment   is^ 
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that  the  defendants  "anlawfhlly  did  bet,  wager  and 
hazard  one  watch  of  the  value  of  five  dollars/^  &e., 
at  and  upon  ^a  certain  contest  of  skill  and  hazard, 
commonly  called  shooting;  which  was  then  and  there 
nnlawfolly  contested,  had,  and  shot  at  a  mark,  nearer 
than  two  hundred  yards  of  a  certain  pubKc  road,  of 
t|ie  second  class,"  &c. 

The  defendants  were  convicted,  and  appealed  in 
error.  The  error  assigned  is,  that  the  indictment 
charges  no  criminal  offence. 

All  the  statutes  upon  the  sulgect  of  Oaming,  are 
to  be  taken  tc^ether  as  one  law.  5  Yerg«,  184,  144, 
150.  The  act  of  1817,  ch.  61,  $  7,  has  this  provis- 
ion :  '^  Nothing  herein  contained  shall  be  so  construed 
as  to  prevent  shooting-matches J^  Prior  to  this  enact- 
ment, betting  on  a  shooting-match  was  indictable, 
under  the  acts  of  1799,  and  180a.  The  act  of  1821, 
ch.  68,  §  1,  declares  that,  ''  Any  person  or  persons 
who  shall  shoot  at  a  mark,  within  the  bounds  of  any 
town,  or  within  two  hundred  yards  of  any  public 
road,  of  the  first  or  second  class;  such  person  or 
persons  so  offending,  shall  be  subject  to  a  fine  of  ten 
dollars  each;  to  be  recovered  before  any  justice  of 
the  peace  within  the  county  where  such  ofience  may 
be   committed,  for   the  benefit  of  the  informer." 

Taking  the  latter  act,  and  the  foregcnng  provision 
of  the  act  of  1817,  as  '<one  law,"  the  shooting  pro- 
hibited by  the  act  of  1821,  is  not  within  the  exemp- 
tion of  the  act  of  1817;  the  act  of  1821  only  gives  a 
penalty,  and  is  construed  without  reference  to  other  acts 
upon  the  same  subject :  it  is  clear  that  the  offence 
thereby  created  is  not  indictable ;  and  whether  indictable, 
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whea  takeft  in  connectioii  with  previcma  enactment9» 
is  a  question  upon  which  we,  at  preBent,  intimate  no 
opinion.  It  is  not  necessary  for  the  decision  of  the  case 
before  us,  that  we  should  do  so.  For,  it  is  conceded, 
that  the  shooting  contemplated  by  the  act  of  1821  is 
unlawfiil;  and  being  so,  to  wager  or  bet  upon  such  un- 
lawful act,  is  an  indictable  offence,  under  the  general 
provisions  of  our  statutory  law  against  gaming.  The 
principle  of  the  case  of  Huf  vs.  The  State y  2  Swan^ 
219,  applies  to  this  case.  The  conviction  was  there- 
fore proper,,  and  the  judgment   is  affirmed. 


The   State  vs.  John   Roulotone,  et.  ah 


Cbihinal  Law.    Indieitnent    Duplicity,    Two    offenders  cannot  be  joined 
in  a  Bingle  count  charging  the  offence  of  uttering  obscene  language* 


TSOM  VASIOIT^. 


The  defendants  were  jointly  indicted  in  the  Circuit 
Court  of  Marion  county  in  a  single  count,  for  the 
offence  of  uttering  obscene  language  in  the  presence 
of  the  puUic.  At  November  Term,  1854,  Judge  Goos- 
ALL,  upon  motion   of  defendant's    counsel,  quashed  the 
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indictment.      Attorney     General    Bbidghs,    appealed    in 
error  to  this  Ck)urt. 

Snebd,  Attorney  General,  for  the  State* 

HiTDEy  for  the  defendant. 
Caruthers,  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  indictment  for  speaking  obscene  words. 
A  demurrer  to  the  indictment  waa  sustained  by  the 
Court  below,  and  the  State    appealed  to  this  Court. 

There  can  be  no  doubt  as  to  the  correctness  of  the 
judgment,  according  to  the  authorities.  The  indict- 
ment is  bad  {or  duplicity.  Two  may  be  severally 
but  not  jointly  guilty  of  uttering  the  same  abusive 
words.  If  both  spoke  the  words  at  the  same  or  dif- 
ferent times,  still  the  offence  of  each  would  be  dis- 
tinct, and  they  could  not  be  joined  in  the  same  count. 
Torts  are  in  their  nature  several,  and  each  offender 
must  answer  for  his  own  individual  crime,  yet  where 
the  acts  are  such  in  their  nature  that  several  may 
join  in  their  perpetration,  they  may  be  proceeded 
in  jointly.  Of  this  character  are  homicides,  trespass- 
es, larcenies,  riots,  and  all  others  which  admit  of  the 
agency  of  several  in  their  commission.  All  such  of- 
fenders  may  be  either  jointly  or  separately  prosecu- 
ted.     Arch.  Cr.  P.  90. 

But  in  that  class  of  cases  in  which  but  one  can 
aet,  two  or  more  cannot  be  joined  together,  in  the 
charge.  Two  cannot  be  guilty  of  the  same  act  of 
perjuiy,  barratry,    and  the    like  offences,     because  the 
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act  which  constitutes  the  office  must  in  its  nature  be 
seyeral,  and  personal,  1  Chitty  C.  L.,  268.  Arch.  C.  P« 
96.  In  perjury,  as  weU  as  the  ol^enoe  of  obscenity,  the 
crime  is  committed  by  words  spoken,  and  the  same 
words  uttered  by  one  cannot  possibly  be  applied  to 
those  which  proceeded  from  another.  If  two  or  more  be 
guilty,  it  must  be  by  separate  and  distinct  acts — there 
can  be  no  unity  in  the  act  which  constitutes  the  crime ; 
each  offender  is  to  answer  for  himself  and  alone,  and 
not  for,  or  with  another.  This  doctrine,  however, 
does  not  apply  to  indictments  which  include  several 
offenders  in  different  counts,  as  that  may  be  done, 
or  to  the  charge  of  several  crimes  against  the  same 
defendant  in  different  counts.  *  lb.  9  Yerg.,  335,  pro- 
vided the  plea  and  judgment  would  be  the  same  in 
each  case.  The  duplicity  which  is  prohibited,  consists 
in  including  two  different  and  distinct  crimes  in  the 
same  count,  or  more  than  .one  person  in  a  count 
where  the  acts  charged  were  in  fact  several,  or  in 
their   nature  incapable  of  unity  of  agency. 

In  the  case  before  us,  two  men  are  jointly  charged 
in  the  same  count  with  the  odious  offence  of  uttering 
obscene  and  vulgar  words.  This  could  certainly  be 
done  by  concert,  that  is,  each  might  utter  the  same 
words  at  one  time,  but  still  the  act  of  each  would 
be  a  complete,  several  and  distinct  offence.  The 
charge,  then,  mnst  be  several  and  not  joint,  eith^  by 
different  indictments,  or  different  counts  in  the  same 
indictment. 

Duplicity  in  criminal  cases  may  be  taken  advan- 
tage ^of  either  by  demurrer  or  motion  to  quash.  Whar. 
Cr.  L.  38.      In  this   case,   it  is  by  demurrer,  and  the 
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judgment  is,  that  the  demurrer  be  sustained,  and  the 
indictment  be  quashed.  The  appeal  in  error  is  by 
(be   Attorney  General. 

The  judgment  must   be  a£Brmed. 


Erasmus   Alley  vs.    James    M.   Carroll. 


Execution.  Salb  or  Lakd.  When  levy  abandoned.  A  sale  of  land 
under  a  writ  of  venditioni  exponae,  founded  upon  a  levy  which  had 
4>een  yoluntazily  abandoned,  oommunioates  no  title.  The  suing  o«t 
of  other  exeeutions  upon  the  same  Judgment,  after  the  leyy  of  the 
first  and  before  the  writ  of  veridUioni  exponas  issued,  is  eyidence  of 
such  abandonment. 


TROX     MAKION. 


This  action  of  ejectment  was  submitted  to  a  jury 
before  Alsxander,  Judge,  at  the  March  Term,  1854, 
of  the  Circuit  Court  of  Marion  county.  There  was 
verdict  and  judgment  for  the  defendant,  and  plaintiff 
appealed  in  error  to  this  Court. 

Welckbr,  Ejbt  and  Htdb,  for  the  plaintiC 

Munns,  for  the  defendant. 
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MoKnnnsr,    J,,    delivered   the    opinion    of  the  Court. 

Tl^  was  an  action  of  ejectment,  brought  by  Alley 
against  Carroll,  in  the  Circuit  Coort  of  Marion.  The 
jury,  under  the  instructionB  of  the  Court,  found  a  ver- 
dict for  the  defendant,  and  the  plaintiff  has  brought 
the  case  to  this  Court  by  an  appeal  in  error.  Both 
parties  set  up  title  to  the  premises  described  in  the 
declaration.  The  plaintiff  claims  title  under  a  purchase 
at  execution  sale.  The  title  of  the  defendant  is 
founded  upon  a  subsequent  sale  of  the  same  tract  of 
land,  under    a  decree  of  this    Court.     * 

The  case,  as  presented  in  this  record,  turns  upon 
the  validity  of  the  plaintiff's  title,  and  to  that  we  will 
eoniSne    our  investigation. 

The  facts  are  these:  On  the  10th  of  July,  1839, 
Archibald  White  recovered  against  Thompson  Garden- 
hire  and  John  HoUoway,  by  a  decree  of  the  Supreme 
Court,  $1097.00,  exclusive  of  costs.  Upon  this  decree, 
a  writ  oi  fieri  facias  issued  on  liie  20th  of  July  1839. 
This  writ  is  not  directed  to  the  Sheriff  of  any  particu- 
lar   county — ^the   direction    being  "  To    the    Sheriff    of 

county."      In    point    of  fact,    however,  it  was 

placed  in  the  hands  of  a  deputy  Sheriff  of  Marion 
county,  in  which  county  the  land  in  controversy  is 
situarted*:  though  the  fact,  that  the  land  is  situate  in 
Marion  county,  or  the  fact,  that  the  person  in  whose 
hands  the  process  was  placed,  was  an  officer  of  Mari- 
on county,  nowhere  appears  upon  the  fi.  fa.  Upon 
said  writ  the  following  levy  is  endorsed : 

"  No  personal  property  to  be*  found  in  my  coimly. 
Levied  on  160  acres  of  land  of  Thompson  Gardenhire, 
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including  the  place  where  he  now  lives^  almoin" 
ing  the  fraction  of  land  where  John  Watson  now 
lives,  and  also  the  fraction  of  land  where  j^dward 
Holloway  now  lives,  in  the  Oeoee  Dislriot,  on  the 
south  side  of  Tennessee  nver.  The  nnmbers  of  said 
land  not  known.      December  30th,  1889. 

«J.  J.  Gmffith,  D.   Sh'f."* 

This  execution,  with  the  foregoing  levy  endorsed 
on  the  back  thereof,  was  returned  to  the  office  of 
the  Supreme  Court,  No  further  step  was  taken 
to  enforce  satbfection  of  the  before-mentioned  decree, 
until  the  10th  of  March,  1843,  when  an  aliaa  writ 
of  Jieri  facias  was  issued,  directed  to,  and  placed  in 
the  hands  of  the  Sheriff  of  Marion  county:  on  the 
back  of  which  writ  the  Cleik  copied  the  levy  endorsed 
on  the  original  ^  fa.  No  levy  was  made  by  virtue 
of  this  alias  execution.  On  the  0th  of  September, 
1843,  a  pluries  writ  of  fieri  facias  issued  upon  said 
decree,  upon  which  was  also  copied,  by  the  Clerk, 
the  levy  on  the  orig^al  execution.  This  latter  exe* 
cution  does  not  appear  to  have  been  placed  in  the 
hands  of  the  Sheriff. 

On  the  16th  of  February,  1844,  a  writ  of  venditi- 
oni exponas  issued,  purporting  to  be  founded  upon  the 
levy  made  under  the  original  execution,  on  the  30th 
of  December,  1839,  and  commanding  the  Sheriff  to 
expose  the  lands,  so  levied  on,  to  sale,  in  satisfaction 
of  said  decree.  On  this  writ  the  Sheriff  made  the 
following  return : 

<^ After  giving  legal  notice,  I  proceeded  to  sell  the 
within    described  land,  and  Erasmus   Alley    being  the 
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Ugfaeflt   and  best  bidder,  at  one  tkouiand  mad  two  dot 
larsr      This  Isi  day  of  Jime,  1844. 

**Sker^  of  MBoion  county!* 

On  the  8di  of  June,  1846,  the  Sheriff  ezeeuted  a 
deed  of  coaveyanee  for  said  la&&  to  AU^,  the  pur* 
«haeer.  And  upon  the  sopposed  title,  thus  aeqtured 
he  relies  for  a  recovery  in  the   present  aetion. 

Upon  the  foregoing  facts,  we  are  of  opinion  that 
tiie  plaintiff  acquired  no  titfe  nnder  his  purchase. 

Whether  or    not  the  first    writ  of  fieri  fadas^'-^itoi^ 

being     directed    to    the    Sheriff   of   Marion    connty— -- 

oommnnicated  to  him  any  audiority  to  make  the    leTy^ 

and  whether    or  not  the  levy   itself  is    not   void,  for 

want    of    a   sofficient    description    of    the  lands,    are 

questions  worthy  of  serious    consideration,   if  their    de^ 

termination  was  necessary  to  the  decision  of  the  pros- 

€nt  case.      But  we  dbem  it  imnecessary  to  express  an 

opinion  upon  these  points,  inasmuch  as  if  these  obje^ 

tions   were  out  of    the    way,  the   sale    must   be  held 

utterly  inoperative  and  void  upon  another  ground,  and 

that  is,  that  the  levy  under  the  first  writ  ot  fieri  facias  ^ 

made  on  the  SOtih  of  December,  1839,   and  upon  which 

the  venditioni    exponas    was    founded,    was  voluntarily 

abandoned.      The  plaintiff  in  the  execution  might  have 

pursued   the  levy  by  suing    out    a    writ    of  venditioni 

exponas;  or,    without  doing  so,    it    was   allowable    to 

sue    out   an    alias  execution,    and     by    virtue    thereof 

cause    a  re-levy   to  be    made  upon   the   same  lands — 

no  other  right  intervening.      But  it  is  clear,  we  think, 

that    the    election  to    adopt    the  latter    course    would 
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necesBarily  amount  to  a  volantary  abandonment  of  the 
finU  levy.  And  being  thoa  once  abandoned,  no  effect 
conld  afterwards  be  given  to  it,  under  any  circum- 
stances. The  issuance  of  the  alias  and  plurie9  vmtB 
of  fieri  facias — ^no  new  levy  having  been  made  under 
either-— can  have  no  effect  whatever  upon  the  case, 
except  to  fiirmsh  conclusive  evidence  of  the  intentioD 
to  abandon  the  levy  under  the  first  writ.  Neither 
can  any  effect  he  predicated  of  the  act  of  the  Clerk,^ 
in  endorsing  the  levy  under  the  first  writ  on  the  sub- 
sequent ez;ecutions.  This  act  was  unauthorized,  and 
was  simply  a  nullity.  It  follows,  therefore,  that  the 
issuance  of  the  venditioni  exponas  was  wholly  without 
authority,  there  being  no  existing  previous  levy  to 
which  it  could  be  referred,  or  upon  wUch  it  could  be 
grounded;  and,  consequently,  the  sale  was  a  mere 
nullity. 

In  this  view,  it  does  not  become  necessary  to 
inquire  whether  or  not  the  d^ndant  acquired  any 
title  under   his   subsequent  purchase. 

The  cases  referred  to  by  the  counsel  icfs  the  plain- 
tiff in  error,  establish  no  princ^>le  upon  which  the  title 
pf  the  plaintiff  can  be  supported. 

There  is  no  error  in  the  record,  and  the  judgment 
will  be  affirmed. 
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1.  Etidmiiob.  Jiet(n'd  of  judimmt  im  J&nStiU  enlr^  0md  dekuner^  m 
aeUon  far  rerUt  and  profita.  The  reoord  of  a  judgnient  in  favor 
of  the  plaintiff  in  an  action  of  forcible  entry  and  detainer,  is  no 
evidence  of  his  ri^t  to  recoTsr  in  a  suit  for  rents  and  profits,  either 
before  or  after  the  date  of  the  warrant. 

2.  Samb.  Record  in  ^'eetment,  at  evidence  in  euit  for  rente  and  profits. 
In  an  action  to  recover  rents  and  profits  eonseqnent  upon  a  recov- 
ery in  ejectment,  between  the  same  parties  to  the  prior  ejectment— 
the  record  of  recovery  in  ejectment  is  conclusive  of  the  plaintiff's 
title,  and  of  the  defendant's  entry  and  possession,  firom  the  day  of 
the  demise  laid  in  the  declaration,  but  no  Airther.  If  the  plaintiff 
seeks  to  recover  for  rents  and  profits  antecedent  to  the  demise  laid 
in  the  declaration  in  ejectment,  he  tnust  prove  his  title  as  in  other 
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This  was  an  action  for  the  recovery  of  rents  and 
profits  of  land,  originating  before  a  justice  of  Rhea 
county  and  brought  by  appeal  into  the  Circuit  Court 
of  said  county.  Upon  the  trial,  the  plaintiff  produced 
the  record  of  his  recovery  in  an  action  of  forcible 
entry  and  detainer,  as  evidence  of  his  right  of  recovery 
in  this  suit.  The  Court,  Judge  Gaut'  presiding,  charged 
the  jury,  that  the  record  in  the  case  of  forcible  entry 
and  detainer,  ^ould  only  be  conclusive  evidence  of 
the  plaintiff's  right  to  recover,  for  the  use  and  occu- 
pation of  the  land,  from  the  date  of  the  warrant  in 
that  case,  that  is,  from  the  20ih  of  January,  1853,  up 
to  the  time  he  was  restored  to  the  possession.  But 
ba;t  as  the    plaintiff  had    brought  this    suit  to  recover 
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for  rents  and  profits  antecedent  to  the  date  of  the 
warranty  viz,  for  the  year  1852,  it  was  necessary,  in 
order  to  miuntain  the  action,  that  he  should  show 
title  to  the  land,  and  the  defendant's  possession;  or, 
that  he  was  in  actual  possession  of  the  land,  and 
that  the  defendant  had  entered  upon  and  ousted  him 
of  the  possession.  At  tiie  July  Term,  1856,  there 
was  verdict  and  judgment  for  the  defendant  The 
plaintiff  appealed  in  error* 

TfiBWHin,   for   the    jdaintiff. 

J.  H.  Gaitt,  for  the  defendant 

McKhtkev,    J.,  delivered  the  opinion  of  the  Court. 

This  suit  commenced  before  a  justice  of  the  peace 
of  Rhea  county.  The  warrant  is  in  Trespass^  for  cut- 
ting timber  on  a  certain  tract  of  land  claimed  by 
the  plaintiff,  and  also  for  the  rent  of  said  land  for 
the  year  1852,  and  was  issued  on  the  19th  of  Sep- 
tember, 1853.  Judgment  was  rendered  against  the 
defendant  for  $25.00,  and  he  appealed  to  the  Circuit 
Court.  On  the  trial  in  Court,  verdict  and  judgment 
were  for  the  defendant,  and  the  plaintiff  has  brought 
the  case  to  this  Court  by  an  appeal  in  error*  The 
errors  assigned  are  in  the  supposed  erroneous  instruc- 
tions of  the  Court   to  the  jury. 

The  plaintiff  produced  no  title  to  the  land,  but 
offered  in  evidence,  and  relied  upon  the  record  of  a 
recovery  in  an  action  for  forcible  entry  and  detainer^ 
80    conclusive    evidence  of  his  right   to   maintain   tbe 
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fftBent  suit  The  Buit  for  foreible  etttry  and  ^etaiiMr 
WBB  oommeiused  by  Caaey  againsi  MoFalls  and  three 
others,  before  oertain  jiuticee  of  the  peace,  on  the  3<Hh 
of  Janoaiyi  1858.  The  jortioee  readered  jadgmeat  ia 
fitvor  9f  the  plaiotifi^  that  he  be  restored  to  the  poe* 
eeasioa  of  the  land  deaeribed  in  the  warrant,  and  that 
a  writ  of  posBesaion  iasue.  Under  this  process  the 
plaintiff,  Caeey,  was  pot  into  possession  of  said  land 
by  tiie  sheriff,  on  the  5th  of  September,  185S;  and 
thweopon  he  commenoed  the  present  suit. 

The  Court  instmcted  the  jnry,  in  substance,  that 
the  record  of  the  judgment  in  the  case  for  forcible 
entry  and  detainer  would  only  be  conclusive  evidence 
of  the  plaintiff's  right  to  recover,  for  the  use  and  oo- 
eapatbn  of  the  land,  from  the  date  of  the  warrant  in 
that  case,  that  is,  from  the  20th  of  January,  1853,  up 
to  the  time  he  was  restored  to  the  possession.  But 
that  as  the  plaintiff  had  brought  this  suit  to  recover 
Ibor  rents  and  profits  antecedent  to  the  date  of  Hlb 
warrant,  namely,  for  Ihe  year  1852,  it  was.  necessaiy, 
in  order  to  maintain  the  action,  that  be  should  show 
title  to  the  land,  and  the  defendant's  possession;  or 
Aat  he  was  in  actual  possession  of  the  land^  and  that 
the  defendant  had  entered  upon  and  ousted  him  of 
tiie   poBsesBloD. 

The  error  in  this  instruction  is  certainly  not  to 
the  prejudice  of  the  plaintiff. 

The  judgment  M  an  action  of  foreible  entry  and 
detainer  cannot  have  the  effect  of  a  judgment  in  an 
action  of  ^ectment.  In  the  latter  action,  the  title  is 
dfrectly  in  issue,  and  the  plaintiff  recovem  only  t^ 
farce  of  his  superior  title.    The  foot   of  the  defendantfs 
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poeBesston  at  the  time  of  the  incrtitatioii  of  the 
soit,  is  also  directly  in  issae.  But  in  the  former 
action,  the  title  cannot  be  enquired  into;  nothing  is 
involved  in  the  issae  but  the  facta  in  respect  to  the 
poesession.  And  the  action  may  be  maintained  by 
one  having  no  color  of  title,  against  the  person  hav- 
ing  a   perfect   legal  title. 

It  may,  therefore,  consistently  with  ^sonnd  principle, 
be  held, — and  sach  is  the  settled  law,  that  in  an  ac- 
tion to  recover  rents  and  profits,  consequent  upon  a 
recovery  in  ejectment, — ^between  the  same  parties  to 
the  prior  ejectment, — ^the  record  of  recovery  in  eject* 
ment,  is  conclusive  of  the  plaintifi^'s  title,  and  of  the 
defendant's  entry  and  possession,  from  the  day  of  the 
demise  laid  in  the  declaration.  But  the  judgment  in 
ejectment  is  conclusive  no  further.  And,  therefore,  if 
the  plaintijBT  seeks  to  recover  for  rents  and  profits  an- 
tecedent to  the  demise  laid  in  the  declaration  in  eject- 
ment, he  must  prove  his  title  as  in  other  cases, 
and  the  defendant  will  not  be  estopped  to  gainsay 
it.  Adams  on  Eject,  ch.  13.  2  Oreenleaf^s  Ev.  See. 
833.  But  this  principle  cannot  be  applied  to  a  judg- 
ment in  an  action  for  forcible  entry  and  detainer. 
The  action  for  mesne  profits  is  an  equitable  action, 
and  admits  of  an  equitable  defence.  2  Johns.  Cases^ 
438.  It  assumes  that  the  plaintiff*  has  title  to  the 
land,  and  that  he  has  been  wrongfully  deprived  of  pos- 
session and  the  rents  and  profits  thereof.  It  would  seem 
absurd,  therefore,  to  hold  the  party  estopped,  in  such 
action,  by  the  record  of  recovery  in  a  form  of  actioa 
which,  firom  its  very  nature,  excluded  all  inquiry  in 
respect  to  the   title,  as  well   as  in  respect  to  the  right 
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to  reorive  the  reals  and  profits.  If  such  a  principle 
were,  establishedy  a  mere  naked  trespasser,  who  had 
been  forcibly  ousted  by  the  rightful  owner,  might,  upon 
being  restored  to  the  possession,  recover  rents  and 
profits  against  such  rightful  owner.  This  would  be 
nbversive  of  all  sound  principle,  and  wholly  inoonsiB- 
tent  with  the  object  and  policy  of  the  statute,  giving 
the  remedy  of  forcible  entiy  and  detainer.  This 
remedy  was  given  merely  to  preserve  the  peace  of 
society. — To  prevent  individuals  from  redressing  their 
wrongs  by  violence.  It  looks  only  to  the  fact  of 
possession,  without  reference  to  the  question  of  title, 
or  right  of  possession,  in  the  legal  sense.  It  simply 
restores  die  party,  forcibly  ejected,  back  to  the  naked 
possession,  leaving  open  to  inquiry,  in  the  proper  mode, 
all  questions  touching  the  title,  and  right  of  posses- 
sion, and  rents  and  profits. 

It  follows,  therefore,  that,  in  the  case  under  con- 
sideration, the  judgment  in  the  case  of  f<urcible  entry 
and  detainer  would  not  have  been  evidence  of  the  plain- 
tafia's  right  to  recover  even  in  a  suit  for  rents  and  profits 
after  the  date  of  the  warrant;  much  less  would  it  be 
so  in  a  suit  for  rents  and  profits  antecedent  to  that 
time. 

The  error  of  the  charge  is  in  the  plaintifi*'s  fJEtvor, 
and  he  cannot    complain  of  it. 

Judgment  affirmed. 
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Eluah  Gate  vs.  Thb  Statk. 


1.  SvAVon.  /«^M(f  repeal  wt  fifvni.  AH  of  1886,  cA.  tS,  {  4;  mmT 
1646,  eA.  161,  42  28,  24,  26.  Wbfise  there  are  tin>  statates,  preaenhiAg 
■eTeral  remedies  for  the  same  evil,  the  Courts  will  not  treat  the  former 
aa  repealed  b j  implication,  unless  there  he  ao  uHuiif est  a  repugnance  thai 
they  oannot  eo^xist.  Thus,  the  act  «f  1648,  oh.  161,  irhiohfixee  the  tax 
upon  the  priyilege  of  standing  jacks,  and  prescribes  certain  measures  for 
the  enforcement  of  its  collection,  does  not  repeal  the  act  of  1886,  ch.  18,. 
{  4,  which  imposes  a  penalty  for  the  exerciae  of  said  pri'vilege  wHho«l 
license,  but  is  merely  oumulatiye  thereto. 

2.  iHTiBPBBTATioir.  pTwiUge.  A  priyilege,  in  the  sense  of  our  reyenne 
laws,  is  that  which  eaanot  be  eigoyed  withoui  legal  authority,  which  la 
fSMral^  eridenced  by  a  Uoenae. 


ntOM    MtKINK. 


•  

Thifl  was  an  action  of  debt,  instituted  in  the  Cir- 
cuit Court  of  McMina  counly,  by  Attorney  General 
Bbidoss,  in  the  name  of  the  State,  to  recover  the 
penalty  of  $250.00,  imposed  by  the  act  of  1835,  ch. 
13,  §  4,  for  exercising  the  privilege  of  standing  a 
jack  without  license.  At  the  April  Term,  1855,  before 
Gaut,  J,,  there  was  verdict  and  judgment  for  the 
State.     The  defendant  appealed  in  error  to  this  Court. 

.  Trewhttt,  and  Jabnaodi,  for  the  plaintiff  in  error. 

Hkbskell  and  Skebd,  Attorney  General,  for  the  State* 
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Caxothbss,  J»,  delivered  the  oinnion  of  tbe  Court. 

This  was  an  action  of  debt,  for  $250.00,  iiiBtitiited 
1^  Attorney  General  Bbidov,  in  the  Cireoit  Court  6t 
McMinn,  in  the  name  of  the  State  of  Tennessee^ 
agaioat  Elyah  Cate,  for  standing  a  jack  for  mares 
for  the  year  1853,  without  taJdng  out  a  license  for 
the  {NTivil^e,  aocoiding  to  tbe  act  of  1835,  ch.  13,  ^ 
4.— Car.  ife  Nich.,  608. 

The  main  ground  of  defence  is,  that  the  act  of 
1885  is  repealed,  by  implication,  by  the  act  of  1848, 
di.  161,  §  33.  Upon  a  charge  of  the  law  differently 
by  the  Circuit  Judge,  a  verdict  and  judgment  were  ren- 
dered against  the  defendant,  and  appeal  in  error  to 
this    Court. 

In  1885,  doubts  were  entertained  as  to  llie  power 
to  impose  any  other  than  an  ad  wdorem  tax  upon 
this  kind  of  properly;  and,  regarding  it  in  that  lights 
it  would  fall  under  die  reetriction  contained  in  the 
88th  secticm  of  the  2d  article  of  the  Constitution, 
prc^bits  any  *'one  species  of  property  from 
;a  tax  may  be  ooUectedt"  from  being  '^  taxed 
than  any  other  species  of  property  of  equal  value." 
But,  by  the  next  dause,  power  is  given  to  the  Legis- 
lature, ^to  tax  m^*ehants,  pedlars,  and  privilege^  in 
such  manner  as  they  may,  from  time  to  lime,  direct.'' 
This  kind  of  property  being  generally  more  productive 
than  any  other  of  the  Same  value,  it  was  not  thought 
to  he  just  or  equal  that  it  should  only  be  sul^eot  to 
an  ad  valorem  tax.  To  avoid  this  diffioultyi  it  became 
neoeasaiy  to  cbnstitate  it  a  privilege,  and  to  tax  it 
as  such.     A    privilege,  in    this  sense,    is    that    which 
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cannot  be  enjoyed  witibout  legal  authority ,  which  is 
generally  evidenced  by  licenBe.  They  are  of  legiala- 
tive  creatioDi  and  when  exercLied  without  license  or 
authority,  are  generally  viated  with  penalticB  upon 
the  offenders.  Several  of  these  were  created  by  the 
revenue  act  of  1635,  above  referred  to.  In  relation 
to  the  one  under  consideration,  the  act  is,  <<That  no 
pm«on  shall  keep  a  stallion  or  jack,  for  mares,  with- 
out first  obtaining  fi^m  the  Clerk  of  the  County  Court 
a  license  for  that  purpose,  for  which  he  shall  pay  at 
Ae  time  the  season  price  for  one  mare  and  fifty  cents 
for  such  license;  and  if  any  person  shall  stand  a 
stallion  or  jack  for  mares,  without  obtaining  a  license 
as  aforesaid,  he  shall  forfeit  and  pay  the  sum  of 
$250,  to  be  recovered  by  an  action  of  debt,  in  the 
Cirouit  Court,  in  the  name  and  for  the  use  of  the 
State,  and  the  same  shall  be  a  lien  on  the  said  stal- 
lion or  jack." 

There  can  be  no  doubt,  then,  of  the  liability  of 
die  defendant  to  this  penalty,  unless  this  law  has  been 
repealed,  as  is  contended,  by  the  act  of  1848,  ch.  161, 
^  28,  24,  S5,  page  267.  There  is  no  express  repeal, 
but  it  is  insisted,  it  so  operates  by  imptication.  If 
the  two  acts  cannot  stand  together,  the  former  must 
give  way  to  the  latter.  Such  roust  be  the  effect,  if 
their  provisions  are  ineonaistent  But  if  they  can  both 
have  effect,  and  are  not  incompatible  with  each  other, 
an  implied  repeal  does  not  take  place,  and  we  must 
give  operation  to  both.  The  last  act,  after  enumer^ 
ating  the  privileges  for  which  license  must  be  obtained^ 
induing  the  one  under  consideration,  in  the  28d  see^ 
tion,  provides   that,    ^If  any    person    presume   to    sell 
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goods,  or  exercke  any  privUegey  without  obtaining  the 
Hcense  above  preBcribed,  the  Clerk  shall  issue  to  the 
sheriff,  or  any  constable  of  the  eounly,  a  distress  war* 
rant,  commanding  him  to  levy  the  tax,  costs  and 
charges,  by  destraioing  and  selling  so  much  of  the 
delinquent's  goods  and  chattels  as  may  be  sufficient 
for  that  purpose."  The  only  other  provision  on  this 
subject,  is  in  the  7th  clause  of  the  8th  section,  page 
355,  which  fixes  the  tax  at  the  insurance  price  of 
one  mare  or  jennet. 

This  act  does  not  change  the  substantial  provisions 
of  that  of  1835.  There  may  be  some  difference  in 
the  amount  of  the  tax,  but  that  can  have  no  effect 
upon  the  penalty  when  nothing  is  paid,  and  the  law 
infringed  by  fiodling  to  obtain  license. 

Now,  is  there  any  thing  incompatible  in  the  two 
acts?  The  last  act  affords  a  speedy  and  summary 
remedy  for  the  collection  of  the  tax,  but  has  no  refer- 
ence  to  the  penalty  for  violating  the  law,  by  exer^ 
cising  this  privOege  vnthout  license.  It  is  true,  the 
penalty^  prescribed  is  heavy,  but  it  was  designed  to 
be  So  for  the  protection  of  the  revenue.  It  was 
intended  to  deter  men  from  the  violation  of  the  law, 
by  the  terrors  of  a  heavy  penalty  in  case  of  detec- 
tion. Such  is  and  must  be  the  policy  of  any  State 
in  regard  to  its  tax  laws.  If  there  were  no 
liability  beyond  the  amount  of  the  tax  and  a  little 
cost,  in  case  of  detection,  men  would  take  their  chances 
of  escape,  and  care  but  little  about  complying  with 
the  laws.  The  penalty  is  the  life  of  all  laws,  and 
particularly  those  relating  to  the  public  revenue. 
Without  it,  they  would  be   vain    and   nugatory.     Men 
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are  too  much  disposed  to  make  a  dktinetion  between 
honesty  and  fair  dealing,  wifh  indiTidnals  and  the 
public.  Many  sappose  there  is  no  great  harm  in 
cheating  the  State  out  of  her  dues,  whenever  they 
oan  do  so  with  impunity,  in  disregard  of  the  saered 
iiyunction,  that  the  ^things  wiiich  are  Cmsar's  sboold  be 
given  nnto  Csesar."  They  seem  to  think  there  is  one 
standard  for  private  and  anoflier  for  public  honesty, 
whidi  is  untrue  and   fallacious. 

The  Legislature  of  1835,  intended,  if  men  would 
not,  as  good  citizens,  render  voluntaiy  obedience  to 
laws  that  were  just  and  equal,  that  heavy  penalties 
should  be  infficted  upon  them,  in  cases  where  the 
public  interest  inq>eratively  required  it;  and  the  Leg- 
islature of  1846,  after  twelve  yean  more  experience, 
did  not,  as  we  think,  see  any  sufficient  reason  to 
change  that  poUcy,  nor  have  they  done  so,  in  this 
particular. 

The  defendant,  then,  is  sulgect  to  the  penalty  of 
$350,  as  was  correctiy  held  by  the  Circuit  Judge. 

Several  questions  are  made  on  the  form  of  the 
pleadings,  none  of  which,  in  our  opinion,  oan  avail 
the  defendant  any  thing,  and  their  discussion  would 
now  be  unprofitable  and  useless. 

We  find  no  error  in  the  record,  and  affirm  the 
judgment. 
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Pridb  &  Bdoans  ds.  S^uhtel  VajBa. 


1.  MiCKAiiiOfl'  Libit.  Sttb^rdimaU  to  that  of  M<iHga$u.  The  Hen  of  % 
mechftiuc,  for  work  and  labor  done  upon  aortgagod  property,  ai  tJie 
instance  of  the  mortgagor,  is  subordinate  to  that  of  the  mortgagee, 
aiihongh  the  latter  knev  of  sneh  work  and  labor  at  the  time  the  meehanie 
rwderedthe  same,  and  did  not  object  tliereto.-^Fii/e  1  Sneed's  Bep.,  273. 

2.  Samb.    BaiM*    When  the  mortgagor  acts  as  the  agent  of  the  mortgagee, 
^  in  procuring  work  to  be  done  upon  the  mortgaged  property,  the  mechanic's 

right  of  action  is  against  the  mortgagee  alone^  and  no  proceeding  against 
the  mortgagor  can  prejudice  the  right  of  the  mortgagee  to  enforce  his 
lien  upon  the  property. 


ffEdi  BLOITKT. 


£|)6ctment  from  Bloant  coonty.  At  January  Term, 
186&,  of  the  Circmt  Court,  before  PArnsBsaN,  Judge, 
tliere  was  verdict  and  judgment  for  defendant.  The 
plaintififli  appealed  in  error. 

Maykard   and  Temple,  for  the  plaintiffl. 

Ltok,  for  the  defendant. 

HasbK)  J.,  delivered  the  opinion  of  Che  Court. 

This  is  an  action  of  ejectment,  brought  by  the 
plaintiffs,  in  the  Circuit  Court  of  Blount  county,  for 
a  house  and  lot.     Both  parties   claim  title  under  one 


126  KNOXVILLB: 


Pride  &  Bftrnes  v».  Suniiel  Viles* 


Barnhill.      Bamhill  had    conveyed   the   house  and   lot, 
in    troBt,  to  secure  Cox  &   Brother  in  the   payment  of 
certain  debts  which  he  owed   them ;    and  this  deed  of 
trust   was  regularly  registered.      After   the   registration 
of  the  deed,  the  plaintiffs  did  certain  work,  as  mechan- 
ics, in    repairing  said    house,  at  the    instance  and   on 
the  credit  of  Bamhill.      Afterwards,  Bamhill  absconded, 
leaving    both  debts    unpaid.     The    plaintifis    sued    out 
an    attachment,    and    had    it    levied    upon    the    house 
and    lot    to    enforce     their    lien    as    mechanics.      They 
recovered     judgment,     and      had     the    proper^     sold, 
and    became    themselves    the    purchasers    at    execution 
sale,  and  brought  this   action  to  recover  the  possession 
of    the    property    from    the    defendant,    who    was    the 
purchaser  at   the  trust    sale.     There   was  verdict    and 
judgment  for  the  defendant;  a  motion  for  a  new  trial 
made,  and  discharged  by  the  Court,  to  which  there  is 
exception,  and  an  appeal  is  taken  to  this  Court.    The 
errors  assigned    and    relied    upon    are,  that    the    Court 
misdirected  the  jury  in  two  particulars.     1st.  The  Court 
charged   the  jyry,  '^That,  if  the    deed    of  trust   from 
Bamhill  was   registered  in    Blount    county    before    the 
plaintiffs    did    the  work    for    Barnhill,    this    would    be 
notice  to  the  plaintiffs  of   Cox's  lien  on  the  house  and 
lot,  and  that  he    would  not   be  required  to    give    any 
further  notice  to  the   plaintifis;    and  even  If   it  should 
appear,   in    proof,    that    Cox    had    knowledge  that   the 
plaintiffs  were    doing  the   work  for    Bamhill,    and   re- 
mained silent,  this  would    not    prejudice  his    lien,    nor 
would  he   be  estopped  to  assert  it." 

2d.     The  Court  further  charged  that,  "  If  they  were 
satisfied,   from    the    proof  in    this    case,    that   Bamhill 
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aeted  as  the  agent  of  Cox,  in  employing  the  plaintiflb 
to  perform  the  work,  then  the  plaintiffi  should  have 
reciorted  to  their  remedy  against  Cox,  to  enforce  their 
lien,  and  not  against  Bamhill,  and,  in  no  aspect  of 
the  case,  could  a  proceeding  against  Bamhill,  to  en- 
^force  their  lien,  under  the  act  of  1846,  prejudice  the 
right  of  Cox  to  enforce  his  Ken  under  the  deed  of 
trust*"      In  this  charge  there  is  no   error. 

The  last  part  of  the  charge  is  clearly  correct; 
for,  if  the  work  was  done  for  Cox,  they  having  been 
employed  by  Bamhill  as  his  agent,  Cox  was  their 
debtor,  and  they  had  a  right  of  action  against  him, 
and  him  only,  for  the  value  of  their  work.  But  having 
proceeded  against  Barnhill,  and  procured  the  property 
to  be  sold  as  his,  and  become  the  purchasers  them- 
selves, the  most  favorable  attitude  they  can  assume — 
and  we  will  not  stop  to  enquire  if  they  could  success- 
fully assume  that— is,  that  by  their  purchase,  they  are 
substituted  to  BamhiU's  rights ;  and  it  is  clear,  if  Bam- 
hill were  the  plaintiff  in  this  cause,  he  could  not  sue^ 
ceed  against  his  vendee; 

The  question  raised  on  the  first  portion  of  the 
charge  has  been  recently  decided  by  this  Court,  in  the 
case  of  Beid  vs.  The  Bank  of  Tennessee^  et  al.j  1  Sneed, 
273.  In  that  case,  the  identical  question  here  presented 
was  decided,  in  which  opinion  the  Court  say :  **  We  fite 
of  opinion,  that  the  mortgagee  is  entitled  to  priority  of 
payment  over  the  lien  of  the  mechanic  for  work  done 
and  materials  ftamished,  after  notice  of  the  existence  of 
the  prior  lien.  The  registry  of  the  mortgage  is  such 
notice.'' 

Judgment  affirmed. 
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MofiBS  C.  Wnmu   vt.    C.  McGhbb,  et  a/. 

1.  ExsouTOBA  ASD  Adhinistkatobs.  TeiumU  m  common.  An  aotion  of 
trespaas  quart  elawum  Jreffit,  by  one  of  BOTeral  tenants  In  common, 
may  be  nvhred  in  tbe  name  of  his  represenlatiye. 

2.  TsXAMTS  IX  ooMMOV.  FUodinff.  In  an  aotioa  of  trespass  to  reeoTer 
damages  for  ii:gurie8  to  land  wbich  belongs  to  seTeral  tenants  in 
eonimon,  all  must  Join.  Advantage  can  be  taken,  boweTer,  of  iiof»- 
firindtr^  only  by  plea  in  abatement. 

&»  Sua,  In  aa  action  by  one  of  seTeral  tenants  in  common,  irho  ia 
permitted  to  proceed  alone  to  recover  damages  for  trespass  upon  the 
common  estate,  he  can  only  recoTcr  his  proportion  of  the  damages, 
not  that  of  his  co-tenants. 

4.  OosTS.  Ad  of  1829,  eh.  1.  The  act  of  1820,  ch.  1,  prescribing  that 
no  more  costs  than  damages  shall  be  awarded  to  the  plaintiff  recoT- 
ering  a  Tcrdict  in  certain  cases  therein  named,  has  no  reftrence  to 
actions  of  treepass,  quart  dammm  fngiL 


VBOV  A]n>BBSOir. 


Thid  was  an  action  of  treflpasB,  quare  dausnm  fre^ 
gitf  institated  in  the  Circuit  Goart  of  Anderson  connty. 
At  March  Term,  1855,  before  PArrBBSON,  J.,  there  was 
verdict  and  judgment  for  the  plaintiff,  from  whidi  the 
defendant  appealed  in  error  to  thia  Court. 

Crozioi   and  Hall,   for  the  plaintiff  in  error. 

ft 

Ltoh  and  Matnaxd,   for   the  defendant 

Casdthbss,  J.,  delivered  the  opinion  of  the  Comt. 

This  is  an  action  of  trespass  upon  land,  bronght 
by  John  McGhee  against  the  plaintiff  in  error. 


f     ♦ 
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the  suit  the  plaintiff  died,  and  the  suit  was  revived 
in  the  name  of  defendants  in  error,  as  his  executors. 
The  main  object  of  the  suit  was  to  try  the  bound- 
ary, but  the  gravamen  of  course  was  the  trespass  to  the 
land,  committed  before  the  institution  of  the  suit.  The 
verdict  and  judgment  were  for  the  plaintiff,  and  de- 
fendants appealed    in  error  to  this    Court. 

1.  It  is  assigned  in  error,  that  on  the  death  of 
the  plaintiff,  the  suit  coidd  not  be  revived  in  the 
name  of  his  executors.  This  is  allowed  by  the  act 
of  1836,  ch.  77,  Car,  ^  Nich,,  68,  in  all  civil  actions, 
''whether  founded  on  wrongs  or  contracts,"  excepting 
only  those  wrongs  which  ''affect  the  person  or 
character  of  the  plaintiff."  But,  it  is  said  that  does 
not  apply  to  cases  where  the  plaintiff  is  one  of  sev- 
eral, who  might,  or  should  jointly  sue  for  injuries  to 
the  common  property,  as  tenants  in  common;  and  that 
in  such  cases  the  revivor,  if  it  can  be  allowed  at  all, 
must  be  in  the  names  of  the  co-tenants.  We  think 
no  such  distinction  exists.  If  the  plaintiff  could  main- 
tain the  suit  alone,  if  he  had  lived,  his  executors 
may  carry  it  on  after  his  death  by  revival.  The 
amount  due  to  the  plaintiff  as  damages  was  a  person- 
al demand,  and  would  go  to  the  representatives,  and 
not  to    the    co-tenants    or  heirs. 

2.  It  is  insisted  that  the  Court  erred  in  charging 
that  one  tenant  in  common  could  sue  alone  for  a 
trespass  to  the  land.  Upon  this  point  there  is  a  little 
conAision  in  the  authorities.  In  1  ChUty^  53,  it  is 
laid  down  that  all  must,  be  joined,  and  if  not,  de- 
fendant may    plead    in    abatement,  (2     Vin.    Ab.   67 ; 

Com.  Dig.    Abatement   F.  9,)    and  at  page  65,   "they 
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may  join''  as  it  would  be  unreasonable  when  the  dam* 
age  is  thus  entire  to  bring  several  actions  for  a  sin- 
gle trespass,  {Bac.  Mridg.  Joint  Tenants,  K.  2  Black. 
Rep.  1077,  5  Term.  Rep.  247,)  In  18  John.  Rep. 
286,  it  is  held  that  tenants  in  common  must  join  in 
actions  of  trespass  quare  clausum  /regit.  But  we  have 
held  at  the  present  term  in  another  case,  that  al- 
though it  is  required  that  all  the  tenants  in  common 
should  join  in  any  action  for  injuries  to  the  land,  yet 
advantage  can  only  be  taken  of  the  non-Joinder  by 
plea  in  abatement,  and  if  that  be  omitted,  and  the 
defendant  plead  in  bar,  the  objection  caanot  be  taken 
in  any  other  form.  It  may,  however,  still  be  relied 
upon  on  the  question  of  damages.  The  plaintiff  can 
only  recover  his  proportion  of  the  damages,  not  that 
of  his  co-tenants,  who  do  not  join  in  the  suit.  It 
would  raise  a  question  of  apportionment  of  damages 
before  the  jury,  upon  which  they  should  have  been 
charged  by  the  Court,  but  as  he  was  not  requested 
to  do  so,  tiie  omission  cannot  be  assigned  for  error. 

8.  The  damages  assessed  by  tiie  jury  was  only 
one  dollar,  and  it  was  moved  to  give  the  plaintiff  no 
more  costs  than  damages,  which  was  properly  refused. 
The  act  of  1820,  ch.  1,  Car.  ^  Nich.  190,  on  that  sub- 
ject, does  not  include  trespass  for  injury  to  land,  but  only 
applies  to  civil  actions  for  assaults,  batteries,  malicious 
prosecutions  and  false  imprisonments,  where  the  dam- 
ages do  not  '^exceed  the  sum  of  five  dollars." 

There  is  no  error  in  the  record ;  let  the  judgment 
be  affirmed. 
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Icmr  QuBKi  bv  ms  max  Fbodv,  ^.^  t?«..  Aumi 

HiiiitiffiiWi 


next  firiend  oftmsot  oonumenM  a  suit  on  behalf  of  an  infant  withont 
tnt  giting  bond  and  feeaxi^  Ibr  oosts^  at  reqab«d  b/  the  aoi  ef 
1767,  d^  19  (  I. 


»'     ■  I  ■   ■    ■  HI  I  I  »iiin 

V90X   CXKTEB. 


ThlB  acfioB  of  treqpaai  was  iMlltatod  in  ike 
Goort  of  Gocke  conaty  by  William  6^6«i,  aa  noxt 
Aiend  to  Joka  Greea,  a  minor,  imder  tiie  paaper  oa& 
taken  by  the  former.  At  the  April  Term,  1854i 
Judge  HmiNi  dismiaaed  die  suit  The  plaintiff  appealed 
in  error. 

A.   J.  F^srcHsa,  for  the  plaintiff^ 

CRAWf0H>,  for  the  defendant 

MoKiniBry  J.,  delivered  Ae  opinion  ef  the  Oonrt 


The  question  bi  this  case,  is,  can  a  soit  in  the 
naBse  of  an  infant  plaintiff,  sning  by  his  nez|  ^nd, 
be  prosecuted  t  fanm  pauperis^  nnder  the  act  of 
1821,  upon  oath  being  made  by  the  next  fiiend,  that 
hi  is  unable  to    bear  the  expenses  of  the   suit? 
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John  Chraen,  by  hu  next  Friend,  &o.,  ««.  Adam  Hftrrison. 

We  concur  in  opinion  with  the  Circuit  Judge,  that 
this  is  not  allowable.  At  common  law,  an  infant 
was  obliged  to  sue  by  guardian;  but  by  the  statutes 
of  Westminsteri  1,  ch.  48,  2  ch.  15,  he  may,  in  cer- 
tain cases,  sue  by  prochein  ami.  An  infant  is  sup- 
posed to  be  incapable  of  appointing  an  attorney,  Ur 
appear  for  him,  or  of  binding  himsielf  for  costs. 
Hence  the  necessity  of  his  suing  by  guardian,  or  next 
friend.  The  guardian,  or  next  friend,  is  liable  for 
costs,  and  brings  the  suit  at  his  peril;  and  execution 
issues  against  him  for  costs  of  suit,  in  case  the  infant 
fails  in  the  action;  though,  if  his  conduct  were  pro- 
per in  bringing  the  suit,  he  will  be  refunded  his  costs 
out  of  the  infant's  property.  There  is  some  difference 
of  opinion,  as  to  \i^ether  the  defendant  in  whose 
favor  judgment  is  rendered  for  costs,  may .  not 
elect  to  take  execution  either  against  the  infant,  or 
against  the  next  friend  or  guardian:  the  better  opin- 
ion, however,  seesis  to  be,  that  no  execution  for 
costs  can  issue  against  the  infant.  The  judgment 
for  costs  was  given  instead  of  the  common  law  amerce- 
ment of  the  plaintiff,  pro  faho  clamore;  and  as  an  in- 
fant could  not  be  subject  to  an  amercement,  it  would 
seem  that  he  could  not  be  liable  for  costs.  But, 
however  this  may  be,  it  is  clear  that  a  guardian,  or 
next  friend,  cannot  coknmence  a  suit  on  behalf  of  an 
infant,  without  first  giving  bond  and  security  for  costs, 
as  reqtiired  by    act  of  1787,   ch.  19,  §   K 

Any  person,  as  next  friend,  may  sue  for  an  infant, 
upon  complying  with  this  requirement  of  the  law, 
but  not  otherwise;  though  if  he  be  an  improper 
person,     or     has     brought     an   ini{Nroper    case    before- 
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the  Court,  the  Court,  in  its  discretion,  may,  dismiss 
the  suit.      See  Reeve^s  Domestic   Relations^  ch.  7. 

The  right  to  commencQ.  a  suit  without  security  for 
costs,  conferred  by  the  act  of  1821,  is  a  right  per* 
sonal  to  the  plaintiff.  The  guardian  or  next  friend  of 
.an  infant  plaintiff,  cannot  avail  himself  of  it.  And 
the  fact,  that  the  person  who  assumes  to  act  as  next 
friend,  is  unable  to  give  security  for  the  prosecution  of 
the  suit,  is  a  very  sufficient  reason  why  he  should 
neither  seek,  nor  be  permitted,  to  place  himself  in 
that  attitude.  \ 

In  this  view,  the  suit  was  properly  dismissed,  and 
the  judgment  is  affirmed. 
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CbihihaXi  Law.    Trofamty  MScMU,    Profsne  eunlsg  or  gwcuffftg,  in 


This  wae  a  presentment  by  tlie  grand  jury  of  tlie 
county  of  Morgan,  against  the  defendant,  for  public 
profanity.  The  offence  is  charged  to  hare  been  com* 
mitted  in  the  presence  and  hearing  of  the  public,  and 
to  the  great  scandal  and  common  nuisance  of  all 
good  citizens,  &e.  At  the  March  Term,  1855,  of  the 
Circuit  Court  for  said  county,  upon  motion  of  defend- 
ant. Judge  Alexander  quashed  the  presentment,  where- 
upon Attorney  General  MoAdoo  appealed  in  error  to 
this  Court. 

MoAdoo  and  Skeeb,  Attorney  General,  for  the  State* 

J.  R.  CocKB,  for  the  defendant. 


*  Vide  1  Bish.  on  Or.  Law,  ed.  ef  1866,  { t78;  uid  Me,  alM,  Fecph 
IB.  BuggUiy  8  Johik's.,  290;  8taU  rs.  Jwu»^  9  Ired.,  88;  8taU  tb.  ChaudUr^ 
2  Hairing.  Del.,  653;  Updegraph  rs.  ConmonwtaUk^  11  8.  &  B.,  894;  Com^ 
^.  KMOand^  20  Piok.,  206. 
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Caiutbbbs,   J.,  tleliyered  the  opinion  of  the  Cotort. 

The  indictment  in  this  case  was  quashed,  and  ap- 
peal by  the  Attorney  General. 

The  chaise  is,  that  the  defendant,  '^in  a  public 
place,  and  in  the  presence  and  hearing  of  divers  good 
citizens  of  the  State,  then  and  there  being,  unlawftilly 
did  utter,  publish,  speak  and  say,  the  following  gross, 
scandaloQs,  profane  and  blasphemous  language."  The 
yarious  oaths  are  then  set  forth,  coming  folly  up  to 
the  description  of  profane  cursing  and  swearing,  and 
concludes:  <<To  the  great  scandal  and  common  nui- 
sance of  all  good  citizens  so  then  and  th^re  being 
as  aforesaid,  to  tiie  manifest  corruption  of  public 
morals,  to  the  evil  example  of  all  like  olBenders,  and 
against  the  peace  and  dignity  of  the  State." 

Now,  the  only  question  is,  whether  an  indictable 
ofience  is  here  charged.  We  dare  not  permit  our 
abhorrence  of  this  most  ungentlemanly  and  disgrace- 
fid  habit  to  influence  our  judgmeuts  in  the  determina- 
tion of  the  legal  questions   presented. 

No  matter  how  odious  and  corrupting  the  practice 
of  profane  cunring  and  swearing  may  be,  yet  the 
question,  of  criminal  responsibility,  in  the  temporal 
courts,  must  still  depend  upon  what  the  law  is.  There 
are  many  practices  most  corrupting  and  reprehensible, 
of  which  the  municipal  laws  have  taken  no  notice,  but 
left  them  to  the  curative  powers  of  the  church,  and  a 
sound  public  sentiment.  Whether  this  offence  be  of 
the  latter  class  or  not,  is  the  point  now  to  be  decided. 

By  Ae  act  of  1741,  ch.  14,  Car.  &  ITich.,  849, 
any  person  who   may   curse  or  swear  before  a  justice 
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of  the  peace,  or,  upon  proof  made  of  doing  so  else- 
where, is  made  liable  to  a  fine  of  31^  cents  for  each 
oath;  or,  if  he  be  a  public  officer,  6^  cents;  or»  if 
in  presence  of  any  Conrt  of  record,  $1.25,  or  be 
sentenced  to  set  in  the  stocks  not  exceeding  three 
hours.  These  penalties  must  be  enforced  within  ten 
days  from  the  commission  of  the  offence.  In  Eng- 
land, several  similar  statutes  have  been  past,  the  last 
of  which,  superseding  and  repealing  all  others,  was 
that  of  19  Geo.  2,  ch.  21,  by  which  laborers,  sailors 
and  soldiers  were  to  forfeit  one  shilling;  all  others 
under  the  degree  of  gentlemen,  two  shillings;  and 
every  gentleman^  or  person  of  rank.  Jive  shillings^  *  for 
each  oath,  to  the  poor  of  the  parish. — 4  Bl.  Com., 
60.  Under  these  acts,  each  oath  or  curse  is  a  dis* 
tinct  and  complete  offence. 

The  punishments  prescribed  in  these  statutes  are 
clearly  intended  to  apply  to  single  acts,  and  to  the 
offence  of  cursing  and  swearing,  in  and  of  itself, 
unconnected  with  the  public,  or  the  effect  upon  others. 
The  forfeiture  seems  to  be  for  the  individual  wicked- 
ness of  the  act,  without  any  reference  to  the  annoy- 
ance to  others,  and  the  injury  to    sociely. 

This  offence,  then,  in  itself,  is  not  indictable ;  it 
can  only  be  punished  as  prescribed  by  the  statutes, 
to  which  reference  has  been  made. 

In  American  Criminal  Law^  by  Wharton,  3d  edition, 
page  75,  it  is  laid  down  that  whatever  is  productive 
of  a  disturbance  of  the  public  peace,  or  of  a  '^  nui- 
sance or  scandal  of  the  community,"  is  indictable  as 
a  misdemeanor.  Many  offences,  he  states,  which  are 
in   England    only    indictable   by    statute,  or  exclusively 
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cognizable  in  the  ecclesiastical  courts,  are  indictable 
here  as  common-law  offences. 

We  are  not  aware  that  the  qnestion  now  under 
consideration  has  ever  before  come  before  this  Court. 
It  may  be  that  it  has  been  the  general  professional 
opinion,  that  the  offence  was  only  punishable  under 
the  act  of  1841 ;  and  that  is  certainly  conrct,  as  to 
the  isolated  act  of  profanity,  as  before  stated.  But 
as  early  as  1809,  the  question  now  presented  came 
up  in  our  mother  State,  North  Carolina,  in  the  case 
of  The  State  vs.  Kirby^  1  Murphy,  254,  in  which  it 
was  decided  that,  ''  Wherever  the  bill  charges  the 
swearing  as  a  nuisance,  and  there  is  evidence  to  sat- 
isfy the  jury  that  it  has  produced  this  effect,  we  can 
discover  no  reason  why  the  offence  should  not  be  in- 
dictable.^ .  In  that  case,  the  charge  in  the  indictment 
was,  "  That  the  defendant  swore  several  oaths  in  the 
court  yard,  during  the  sitting  of  the  Court,  to  the  great 
disturbance  and  common  nuisance  of  the  citizens 
necessarily  attending  said  Court." 

Again,  in  1827,  in  the  case  of  7^  State  vs.  EOary 
1  Dev.,  267,  the  question  again  arose  in  that  State, 
and  was  decided  as  before.  The  charge  in  that  case 
was,  that  the  defendant  being  an  evil  di^osed  person, 
*<Did,  in  the  public  street  of  Jefferson,  profanely  curse 
.and  swear,  and  take  the  name  of  God  in  vain,  to 
the  evil  example,  &c.,  and  to  the  ccmimon  nuisance 
of  the  good  citizens  of  the  State,"  &o.  Motion  in 
anreet  of  judgment  was  sustained  by  Judge  Strange, 
and  appeal  by  the  Attorney  General.  The  judgment 
was  reversed.  Chief  Justice  Taylor  giving  the  opinion 
of  the  Court,  as  follows:    '<It  was  held  in  the  case  of 
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I%e  State  va.  Watkr,  %  Marpby,  229,  that  if  the  of- 
fence with  which  the  defendftiit  there  stood  Charged 
had  been  laid  as  a  oommon  nuiBance,  and  the  jury 
had  BO  found  it,  the  judgment  would  have  been  sap- 
ported.  Drunkenneas  and  pn^ane  swearing  are  placed 
upon  the  same  footing  by  the  act  of  1741,  and  wh«« 
o^mmitted  in  single  acts,  may  be  punished  summarily 
1^  a  justice  of  the  peace;  but  where  the  acts  are 
repeated,  and  so  public  as  to  become  an  annoyance, 
and  an  inconvenience  to  the  citizens  at  large,  no  rei^ 
son  is  perceived  why  they  are  not  indictable  as  com- 
men  nuisances.  Several  offences  are  stated  in  the 
books  as  so  indictable,  though  not  more  troublesome 
to  the  public  than  the  one  before  us.  A  oommon 
seold  is  indictable  as  a  common  nuisanoe ;  and  with 
equal,  if  not  stronger  reason,  I  should  think,  a  com- 
mon profane  swearer  may  be  so  considered." 

To  utter  loud  cries  and  exclamations  in  the  pub- 
lic streets,  to  the  great  disturbance  of  the  citisens, 
constitutes  a  nuisance,  if  alleged  and  proved  to  be  to 
the  great  damage  and  oommon  nuisance  of  all  the 
citizens. — 6  Gushing,  80. 

Until  changed  by  recent  statulieB— (1842,  ch.  M, 
and  1644,  ch.  98,)-^a  single  act  of  notorious  or  pub- 
lie  drunkenness  was  indictable  as  an  offence  against 
good  morals.—- Aniti  vs.  The  8UU$^  1  Hnmph.,  89<MI« 
Sobriety  in  puMic,  as  laid  down  by  Blaokstone  in  his 
Commentary,  is  a  duty  every  man  owes  to  the  com- 
BMUiily,  and  the  violation  of  which  is  indictable.  Not 
so  as  to  private  acts  of  dnuikenness — that  is  only  hnrt- 
fiil  to  himself,  and  not  has  neighbors. 

The  {uinGipIe  pervading  all  our  laws,  in  relation  lo 
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the  description  of  offences  nnder  consideration,  is,  that, 
with  the  private  views  of  citizens,  the  commnnily,  as 
such,  will  not  concern  itself,  but  leave  them  to  the 
lash  of  conscience  and  th«  frowns  of  neighbors;  but 
when  their  vicious  acts  are  public,  they  will  be  dealt 
with  as  crimeSy  because  of  their  tendency  to  disturb 
and  annoy  others,  and  exert  a  baneful  influence  upon 
Hie  morals  and  habits  'of  the  community.  Generally, 
any  practices  tending  to  disturb  the  peace  and  quiet 
of  communities,  or  corrupt  the  morals  of  the  people, 
are  indictable  as  public  offences  by  the  common-law* 
Under  these  general  principles,  the  cases  of  lewdness 
of  QrUham  vs.  The  State^  H  Yerg.,  589,  and  Bell  vs. 
The  State^  1  Swan,  42,  were  held  to  be  indictable. 

No  one  can  doubt  the  corrupting  influence  of  pro- 
flme  cursing  sad  Bweaerisig  in  {mbUc,  upon  the  youth  of 
llie  eouatry.  It  is  In  violatioa  of  tiie  second  eononand- 
3&«fnt,  and  IIm  general  ii^jonctioas  and  precepts  jcS  rdi- 
ipon ;  it  generates  a  coofken^  for  lioly  tfaings,  tends  to 
illie  osrmption  «ff  morals,  and  the  debasement  of  humaa- 
%.  In  aU  this  the  {nblie  hove  a  deep  intcrast,  and 
anay  wall  «nfa«oa  penalties  to  avert  sneh  conseqoenoeB. 

We,  tlieiefore,  adcyA  ithe  principle  of  1^  Noitk 
Claiolisa  oases  as  the  law  Itere,  by  which  the  wovds 
chaiged  an  tfie  indietnient  before  us  constitote  aa  m- 
dietable  offeBca,  if  the  proof  shall  sustain  tlie  charge 
that  they  became  a  nuisance,  as  Ibefore  lezplained,  and 
it  is  difficult  to  conceive  how  profane  cursing  and 
Mwemimg  in  puldie  eoidd  fsill  simrt  of  wlmt  the  law 
denoMinates  '^  nuisanoe. 

Tba  judgOMnt  of  the  C&redik  Ooivt  is  nrvened,  and 
five  mtse  nnumded  fiir  tnaL 
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John  Cox,  et  al.,  vs.  The  Bank  of  Tennessee. 


Bills  of  Exohanok.  Three  per  cent  damages  upon.  Act  of  1827,  ch.  14. 
A  bill  of  exchange  drawn  and  accepted  in  this  State,  all  the  parties  to 
whioh  reside  in  this  State,  but  payable  in  another  State,  is  not  such 
A  bill  as  is  contemplated  in  the  act  of  1827,  ch.  14,  upon  protest  of 
which  Uiree  per  cent  damages  can  be  recovered  by  the  holder. 


FilOM  GBAINaXE. 


The  Bank  of  Tennesaee  sued  the  plaintiffs  in  error 
in  the  Circuit  Court  of  Grainger,  npon  a  bill  of  ex- 
ehange,  in  the  following  words  and  figures,  to-wit: 
^Grainger  county,  January  5th,  1854.  Exchange  for 
$1200.  Six  months  after  date  of  this,  my  first  of 
exchange,  second  of  the  same  tenor  and  date  impaid, 
pay  to  the  order  of  Thomas  Waggoner,  at  the  Bank 
of  Hamburg,  in  Hamburg,  South  Carolina,  twelve  hun- 
dred dollars,  value  received,  and  charge  the  same  to 
account  of  Jauss  A.  Waogoner, 

^<To  John  Cox,  Haynes'  Post  Office. 

"BuU  Run  P.  0." 

The  parties  to  this  bill,  which  was  accepted  on  its 
face,  all  resided  in  the  State  of  Tennessee.  It  was 
aregularly  protested  at  the  Bank  of  Hamburg,  and  re- 
turned  to   the   Bank  of  Tennessee.       At   the   Auguat 
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Term,  1655,  there  was  verdict  for  the  plaintiff  inoIuBive 
of  three  fer  cent  damages,  upon  which  Patterson,  J., 
rendered  judgment.     The  defendants  appealed  in  error. 

T.  W.  TuBLET,  for  the  plaintifis  in  error. 

C.  W.  Hall,  for  the  defendant. 

Cabutheks,   J.,    delivered   liie    opinion  of  the  Court. 

This  action  of  debt  was  brought  by  the*  defendant 
in  errcMT,  against  the  plaintiffs  in  error,  in  the  Circuit 
Court  of  Grainger  county,  on  the  following  bill  of  ex- 
change : 

'<  Grainger  county j  January  5th,   1854. 
<«  Exchange  for   $1200.00. 

<<  Six  months  after  date  of  this,  my  first  of  exchange, 
second  of  the  same  tenor  and  date  unpaid,  pay  to  the 
order  of  Thomas  Waggoner,  at  the  Bank  of  Hamburg, 
in  Hamburg,  South  Carolina,  twelve  hundred  dollars, 
value  received,  and  charge  the  same  to  account  of 
<^To  John  Cox,  Jabces  A.  Waggoner, 

"  Bull  Run  P.  O.  Haynes'  Post  Office." 

It  was  accepted  on  the  face.  At .  maturity  it  was 
regularly  protested  at  the  Bank  of  Hamburg,  and  re- 
turned to  the  Bank  of  Tennessee. 

It  is  agreed  that  the  drawer,  acceptor  and  endorser, 
all  live  in  the  State  of  Tennessee,  Grainger  county, 
and  that  the.  drawing,  acceptance  and  endorsement 
were  all  done  there. 


L4S  KNOXVILLB: 
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The  only  queatioa  ia  the  case,  ur,  whfiiflier  the  Bank 
had  a  right  to  recover  three  jmt  ceal  damages,  ia 
a4ditioa  to  the  lawfol  iaterest  Thia  depends  upoa 
the  constractioa  of  the  act  of  1827,  ch.  14,  C.  A  N., 
125.      It  is  in  these  \rQcds; 

**  Whenever  any  bill  of  exchange,  to  be  drawn  or 
endorsed  within  this  State,  apoa  any  person  or  persons, 
or  body  corporate,  of,  or  in  any  other  State,  territory 
or  place,  shall  be  returned  unpaid  with  a  legal  pro* 
test,  the  person  or  persons  to  whom  the  same  shall  or 
may  be  payable,  shall  be  entitled  to  recover  and 
receive  of  and  from  the  drawer  or  drawers,  or  the 
eadoraer  or  endorsers  <^  sach  bill  of  exchange,  tke 
damages  hereinafter  specified,  over  and  above  the  priB.- 
cipal  for  which  such  bill  of  exchange  shall  have  been 
drawn,  and  the  charges  of  protest,  together  with  law- 
ful interest  on  the  amount  of  such  principal  sobs,  dam* 
ages  and  charges  of  protest,  from  the  time  at  which 
notice  of  such  protest  shall  have  been  given,  and  the 
payment  of  said  principal  sum  and  damages  and  charges 
of  protest  demanded;  that  is  to  say,  if  suc^  bill  shall 
have  been  drawn  upon  any  person  or  persons,  or  body 
corporate,  of,  or  in  any  of  these  United  States,  or  the  ter- 
ritories thereof,  three  per  cent,  on  such  principal  sum.'' 

His  Honor,  the  Circuit  Judge,  charged  that  it  was 
a  case  embraced  by  the  act,  and  allowed  the  damages 
of  three  per  cent.  Whether  this  waa  a  proper  oon* 
struction  of  the  act  is  the  question  now  presented. 
We  are  not  aware  that  the  point  has  ever  before  been 
abjudicated  by  this  Courts  No  reported  case  has  been 
found  upon  the  question.  It  is  most  likely  that  it 
was  the   intention  of  the  Legislature   to    embrace   all 
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bilki  to  be  paid    in  another  State,    in  contradistinction 
to  those  not  bo   payable.       It   is   difficult   to  conceive 
any  good  reason  why  a  biU  payable  in  another  State, 
without  regard  to  the  residence  of  the  aoceptori  should 
not  be  placed  upon    the  same    footing  with  regard  to 
damages  in  case  of  non*payment  and  protest.     By  tiie 
commercial  law,  as  it   stood  before    our   act  of   1837, 
and  yet  stands,  when  that  act  does  not  apply,  dama- 
ges were  recoverable  in  addition  to  interest  for  failure 
to  meet  and  honor  bills,  without   any  fixed   and  arbi- 
trary  rule,   but   depending  on   the    rates  of  exchange 
and  re-exchange    at  the    particular  places.      Story   on 
Bills,  chap.   11.      This  is  only  in  case  of  foreign  bills. 
Wheth^  this   be  a   foreign   or   inland   bill,    or  if  the 
former,  what  would  be  the  measure  or  rule  of  dama- 
ges, are  questions  that  we  need  not  consider  or  decide, 
as  they  are  not  involved  in  the  case  before  us,  which 
only  reqtiires  a  construction  of  our  statute,  made  to  fix 
a  certain  and  definite  rate  of  damages  in  a  specified 
case.      Much  of  the  uncertainty  and  confusion  in   the 
law  has  resulted  firom  the  practice  of  departing  in  legal 
opinions  firom  the  point  in  judgment,  and  throwing  out 
loose   dicta   upon    kindred    subjects.     We  would  avoid 
that  error  by  confining  ourselves  to  the  point  on  which 
the  case  turns.     What  is  the  case  provided  for  in  the 
act?    '*  Where  a  bill  is  drawn  or  endorsed  in  this  State 
upon  any  person  of  or  in  any  other  State:''     It  would 
seem  without  a  change  of  this    language,  or  its  ordi- 
naiy  meaning,  or  supplying  other  words  or  ideas,  that 
there  is  no  room  for  construction.      The  drawee  is  to 
be   ^of  <»r   in"    some  other  State;    a    State    different 
from  the  drawer  or  endorser.       But  here,  the  drawer, 
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drawee  and  endorser,  all  lived  in  this  State,  and  the 
bill  was  drawn,  endorsed  and  accepted  in  the  connty 
of  Grainger.  But  the  bill  is  made  payable  in  the 
Bank  of  Hamburg,  South  Carolina,  and  the  same  rea- 
son and  policy  would  dictate  the  allowance  of  dama- 
ges in  lieu  of  re-exchange,  as  if  the  drawee  also  re- 
sided  there.  That  may  be  so,  but  the  Legislature 
have  not'  so  considered  it,  and  we  cannot  go  in  ad- 
vance of  it,  so  far  as  to  change  the  meaning  of  the 
plainest  words,  or  add  other  provisions  to  a  statute. 
The  Kentucky  Statute  of  1798,  on  the  same  subject,  is, 
that,  *'  if  any  person  or  persons  shall  draw  or  endorse 
any  bill  of  exchange  upon  any  person  out  of  this  State," 
&c.,  providing  for  damages  in  case  of  protest,  &c.  The 
construction  given  to  this  statute  by  the  Court  of  Ap- 
peals, in  the  case  of  Clay  vs.  Hopkins^  3  Marsh.  488, 
was,  that  where  the  drawer  and  acceptor  were  both 
of  Kentucky,  and  the  transaction  took  place  there,  the 
statute  did  not  apply,  although  the  bill  was  made  pay- 
able in  Baltimore.  .  The  same  court  held,  in  7  Monroe, 
284,  that  if  the  acceptor  be  addressed  at  the  foot  of  the 
bill,  as  of  '*New  Orleans,"  though  in  fact  he  was  of 
Kentucky,  the  case  would  be  dijSerent  These  cases 
are  referred  to  and  adopted  as  the  law  of  Kentucky,  by 
the  Supreme  Court  of  the  United  States,  in  the  case  of 
the  Bank  of  the  United  States  vs.  Daniels^  et  al.,  12  Pet., 
53.  Independent,  however,  of  any  concurrent  author- 
ity, we  would  feel  constrained  to  give  to  our  own  act 
the  construction  indicated,  as  we  think  it  susceptible  of 
no  other,  without  doing  unauthorised  violence  to  lan- 
guage, and  perpetrating  an  act  of  judicial  legislation. 
It  was   then  erroneous  to   allow  the  three  per  cent. 
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damages  in  this  case  under  the   statute,    and  for  this 
error  the  judgment  is  reversed  and  a  new  trial  awarded. 


Robert  CROCKirrr    vs.  Enoch  Moore,    Adm'r. 


1.  pLBADuia.  Debt  ifpon  property  eoniraet.  The  ftction  of  debt  may 
be  maintained  upon  a  due  bill  under  seal  for  a  specified  sum  of  mo- 
ney, payable  in  iron  at  a  designated  price  per  pound. 

2.  Saxb.  Suit  upon  prcpertjf  eontraet.  Want  of  notice,  how  pleaded. 
In  a  suit  upon  a  property  contract,  under  the  act  of  1807,  ch.  95, 
}  1,  the  failure  of  notice,  of  the  time  and  place  of  deliyery  required 
by  said  act,  ia  matter  in  defence,  which  can  only  be  made  ayaila- 
ble  by  special  plea. 


VBOM  OLAIBOBMS. 


This  was  an  action  of  debt  from  the  Circuit  Court 
of  Claiborne  county ,  instituted  upon  the  instrument 
quoted  into  the  opinion.  At  the  January  Term,  1855, 
before  Htnds,  J.,  there  was  verdict  and  judgment  for 
the  plaintiff.      The  defendant  appealed  in  error. 

Heisexll  and  Mathard,  for    the  plaintiff  in  error. 

EvAMS,   for   the  defendant  in  error. 
11 
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Car0th£SS,  J.,  delivered  the    opinion  of  the  Court. 

ThiB  was  an  action  of  debt  brought  upon  an  instru- 
ment executed  by  the  defendant  to  the  intestate  of 
the  plaintiff  in   these  words: 

"  Due  James  Hunter,  eight  hundred  dollars,  payable 
in  good  bar  iron,  at  6^  cents  a  pound,  it  being  for 
value  received  of  him,  this  24th  day  of  April,  1841. 
Witness  my   hand  seal. 

'    Robert  Crockett,  [SeaL]'' 

Verdict  and  judgment  in  favor  of  the  plaintiff,  for 
the  balance  unpaid  of  the  $800,  and  interest.  Motions 
for  a  new  trial,  and  in  arrest  of  judgment,  overruled, 
and   appeal  in  error  to  this  Court. 

Several  questions  have  been  made  and  argued  for 
a  reversal. 

1.  It  is  contended  that  debt  is  not  the  proper  action, 
but  that  it  should  have  been  covenant.  Much  vexation 
and  perplexity  have  existed  in  the  Courts  here  and 
elsewhere  in  relation  to  the  right  form  of  action  io 
cases  of  this  kind.  While  it  is  yet  considered  proper 
by  the  well-informed  and  experienced,  to  have  regard 
to  the  distinctions  in  the  forms  of  action  in  the  pur- 
0uit  of  rights,  yet  much  of  the  technicality,  and  refine* 
ment  of  former  times  have  been  wisely  abolished  by 
the  Legislature  and  the  Courts,  The  former,  in  1852, 
eh.  152,  enacts,  in  §  4,  ^'That  all  motions  in  arrest  of 
judgment  for  matters  of  form  in  any  of  said  civil 
suits  are  hereby  abolished."  Sec.  7,  *^  That  hereafter 
it    shall    not   be    lawfld    for    the    Supreme  Court     of 
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Tennessee  to  dismiss  any  suit  for  matters  of  form, *** 
exeept  when  a  demurrer  has  been  filed  ia  the  Court 
below,  *  ^  #  and  no  judgment  shall  be  reversed 
for  any  defect  or  imperfection  in  matters  of  form 
which  might  by  law  have  been  airested."  Pamp. 
acts,  219.  What  is  to  be  regarded  as  matter  of  form, 
and  what  substance,  in  ple£uling,  Ib  not  very  clearly 
defined.  But  we  cannot  doubt,  that  the  distinction 
between  the  acttons,  debt  and  covenant,  on  a  oontraot 
like  this,  under  the  spirit  of  that  act,  should  be  con-^ 
sidered  mere  matter  of  form.  There  was  no  demurrer 
filed  in  this  case,  and  consequently  it  is  too  late 
now,  if  the  objection  exists,  to   make  it  available. 

But  we  think  the  action  was  well  brought  accord- 
ing to  our  decided  cases.  There  certainly  is  some 
appearance  of  conflict  in  the  cases,  which  it  would 
be  useless  now  to  attempt  to  reconcile.  We  under- 
stand the  true  rule  in  relation  to  these  property  coo- 
tracts,  to  be,  that  when  the  contract,  upon  its  face,  or 
in  its  terms,  furnishes  the  means  of  ascertaining  the 
exact  amount  due  for  specific  articles  or  services,  debt 
will  He.  Langtree  vs.  Walker  4*  Polk^  6  Humph.  d36; 
Marrigan  vs.  Page^  4  Humph.  247,  1  Meigs'  Dig.  p. 
418.  If  the  contract  before  us  be  tested  by  this  role 
there  can  be  no  difficulty.  The  obligation  is  for  $800, 
payable  in  bar  iron  at  0^  ets.  per  pound.  There  is 
BO  uncertainty  here;  the  quantity  of  iron  is  1280 
pounds,  and  its  value  is  fixed  by  contract — it  can 
neither  be  more  nor  less — ^there  is  nothing  to  test  by 
proof;  no  room  for  the  exercise  of  discretion  in  the 
aasessment  of  damages.  It  would  be  difiTerent  if  the 
contract  were    for    1280    pounds    of    iron.      Then  the 


148  KNOXVILLE : 


Bobert  Crocket  vi.  Enoch  Moore,  Adm'r. 


recovery  would  be  in  damages  to  be  ascertained  hj 
a  jury  upon  proof  of  its  value  on  the  day  due.  So, 
if  the  contract  were  for  a  horse,  so  much  wheat,  com 
or  pork,  the  recovery  would  be  in  damages,  or  as  it 
is  sometimes  expressed,  ''sound  in  damages;"  in  such 
cases  debt  will  not  lie.  But  in  all  these  cases,  if  the 
price  of  the  article  be  fixed  in  the  contract,  or  if  the 
contract  be  for  a  sum  certain  "  to  be  paid,"  or  *'  which 
may  be  paid,"  or,  ''  payable"  in  any  Kind  of  property, 
debt  may  be  brought^  because  the  sum  to  be  recov- 
ered is  certainly  fixed  by  the  parties  to  the  contract, 
for  a  failure  to  pay  the  property,  and  tbete  is  no 
room  for  the  assessment  of  damages.  If  a  jury  were 
to  find  less,  or  more,  the  court  would  set  aside  the 
verdict.  The  numerous  cases  maintaining  this  position 
are  referred  to  and  digested  in  1  Meigs'  Dig.  p.  413. 
Upon  first  principles,  as  laid  down  in  the  elementary 
books,  the  proposition  is  equally  clear.  3.  BL  Com. 
154;  1  Chitty,  100;  2  Ba.  Ab.  279.  The  principle 
is,  that  where  the  amount  to  be  recovered  is  specific 
and  fixed,  and  does  not  depend  upon  any  valuation,  or 
assessment  to  fix  it,  debt  may  be  brought.  But  where 
a  contract  for  specific  articles  or  performance  of  ser- 
vices does  not  specify  the  value  in  money  of  such 
articles  or  services,  but  the  same  has  to  be  ascertained 
by  a  resort  to  extraneous  evidence  by  the  tribunal  be- 
fore which  suit  is  brought,  the  action  cannot  be 
debt. 

In  the  case  before  us,  not  only  the  amount  of  mo- 
ney to  be  paid,  if  the  iron  is  not,  is  fixed,  but  the 
rate  at  which  the  same  is  to  be  received,  if  de- 
livered, is   also   settled.      So    that    in    no  event    could 
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there  be  any  uncertainty,  rendering  a  resort  to  testi- 
mony necessary  to  ascertain  the  amount  to  be  re- 
covered, 

2.  It  is,  in  the  next  place,  contended  that  as  the 
plaintiff,  properly  regarding  this  as  a  property  contract 
to  which  the  act  of  1807,  ch.  95,  applies,  has  averred 
in  bis  declaration,  the  notice  required  by  that  act,  that 
he  could  not  recover  without  proving  it.  We  cannot 
concur  in  this  position.  The  failure  to  give  the  no- 
tice required  by  that  act  is  a  good  defence,  but  the 
practice  has  been  long  settled  in  this  State,  that  it 
cannot  be  relied  upon  but  by  special  plea,  Denton 
vs.  Moore,  2  Ten.  R.  168,  Mar.  &  Yer.  93.  We  do 
not  recognize  the  force  of  the  distinction  attempted  to 
be  drawn  between  a  case  where  the  averment  of  such 
notice  is  made  in  the  declaration  and  one  where  it  is 
not,  as  to  the  onus  of  proof.  There  are  cases  in 
which  the  distinction  exists,  but  this  is  not  one  of  them. 
We  hold  that  the  general  pleas  of  nil  debit  and 
payment,  did  not  put  this  matter  in  issue,  although  it 
was  set  forth  in  the  declaration,  but  that  this  could  only 
have  been  done    by  special  plea. 

Finding    no  error  in  the  judgment,  we  affirm  it. 
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Labkdi   Gardwell  vs.  W.  D.  McClelland. 


FsAiTDiTLSirT  Salss.  If  the  vendor  of  property  know  of  *  latent  defect 
in  it,  that  could  not  be  discoyered  by  a  man  of  ordinary  obserrationy 
he  IB  boond  to  diBclose  it,  and  if  he  do  not,  he  is  liable  in  damage* 
at  the  anit  of  tbe  iignred  party. 


jBMm  omuNs. 


This  action  on  the  case  for  a  fraud  in  the  sale  ot 
a  horse,  is  from  the  Circuit  Court  of  Greene  county. 
At  the  February  Term,  1854,  there  was  verdict  and 
judgment  for  the  defendant.  The  plaintiff  appealed 
in  error. 

Abnold,  for  the  plaintiff. 

MrLUGAN  and  Crawtobb,  for  the  defendant. 

Harris,    J.,    delivered  the    opinion  of  the  Court. 

This  is  an  action  on  the  case,  for  a  fraud  in  the 
sale  of  an  unsound  horse,  in  which  it  is  insisted  by 
the  plaintiff  that  the  unsoundness  was  a  latent  defect 
which  could  not  be  discovered  by  ordinary  observation, 
and  that  this  unsoundness  was  well  known  to  the  de- 
fendant at  the  time  of  the  sale,  which  he  suppressed 
from  the  plaintiff.    There  is  proof  in  the  record  tending 


SEPTEMBER  TERM,  1855.  151 

m 

Larkin  Cardw^  vt»  W.  D.  MeClolland. 

to .  establish  these  facta.  Upon  the  trial  below,  the 
Court  charged  the  jury,  '^That  the  party  selling  pro- 
perty must  tell  the  whole  truth,  if  he  speak  at  all.  If 
the  buyer  relies  upon  his  own  judgment  and  observa- 
tion, and  the  seller  makes  no  representations  that  are 
untrue,  or  says  nothing,  the  buyer  takes  the  property 
at  his  own  risk.*' 

This  charge  is  erroneous.  If  the  seller  know  of  a 
latent  defect  in  the  property  that  oould  not  be  discov- 
ered by  a  man  cf  ordinary  observation,  he  is  bound  to 
diflcloee  it.  The  suppressio  veri  is  as  n^uch  a  fraud 
as  the  snggestio  falsi^  and  the  jury  should  have  been 
so    instructed. 

The  judgment  will  be  reversed  and  the  cause  re- 
manded to  the  Circuit  Court  for  a  new  trial. 


\ 
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Ruth  Blevins  vs.  Jambs  Grew. 


Land  Law.  Confiieting  grants  of  land  in  the  Htwasue  Dutrict.  Where 
the  younger  enterer  had  obtained  his  grant — after  which  the  elder  Buf- 
fered a  hiatus  to  occur  after  a  period  of  extension,  when  grants  could  not 
legally  issue,  and  upon  a  renewal  of  the  extension  laws  obtained  his 
grant  upon  his  prior  entry — the  title  of  the  younger  enterer  must  pre- 
vail oyer  the  elder.  The  intervening  hiatus  destroyed  the  relation  of 
the  latter  grant  to  the  entry  upon  which  it  was  based;  and  the  Leg^la* 
ture  had  no  power  to  authorise  the  disturbance  of  rights  so  vested  in 
the  younger  enterer. 


TBOM  MBIGS. 


This  action  of  ejectment  was  submitted  to  a  jury 
of  Meigs  county,  at  the  April  Term,  1854,  of  the 
Circuit  Court,  before  Alexander,  Judge.  There  was 
verdict  and  judgment  for  the  plaintiff,  from  which  the 
defendant  appealed  in  error. 

Cooke  and  TKEWHrrr,  for  the  plaintiff  in  error. 

Jabnagin,  for  the  defendant  in  error. 

Caeuthers,  J.,  delivered  the  opinion  of  the  Court. 

In  this  action  of  ejectment,  the  plaintiff.  Crew, 
relies  for  title  upon  a  grant  dated  June  22,  1644,  on 
an  entry  made    20th  April,  1826. 


SEPTEMBER  TERM,  1855.  153 


Ruth  Bld^ns  m.  James  Crew. 


The  opposing  title  is  a  grant  dated  7th  July,  1838, 
upon  an  entry   of  the  same  date. 

The  facts  in  the  case  leave  no  other  question  to 
be  decided  but  which  of  the  above  is  the  better  title. 
The  plaintiff  has  the  oldest  entry,  and,  consequently, 
the  best  title,  if  there  be  nothing  in  the  way  of  con- 
necting his  grant  with  it,  although  the  defendant  has 
the   oldest  grant. 

This  land  lies  in  the  Hiwassee  District,  and  must 
be  governed  by  the  series  of  acts  from  1819  up  to 
1853,  relating  to  the  mode  of  obtaining  titles  in  that 
section  of  the  State.  These  acts  are  somewhat  dis- 
similar from  those  regulating  the  disposition  of  the 
lands  north  and  east  and  south  and  west  of  the 
Congressional  reservation  line,  respectively,  and  the 
mode  of  perfecting  titles  has  been  the  subject  of  dis- 
tinct legislation,  applicable  to  each  section.  So  we 
have  no  general  and  uniform  land  system.  This  was 
the  necessary  result  of  the  variety  of  circumstances 
under  which  the  land  was  obtained,  and  the  objects 
for  which  it  was  appropriated. 

But  this  case  must  be  governed  by  the  acts  on  the 
subject  of  the  lands  in  the  Hiwassee  District.  The 
act  of  1829,  ch.  89,  Hay.  &  Cobbe,  156,  enacts,  "That 
the  enterers  and  assignees  of  enterers  of  land  in  the 
Hiwassee  District,  shall,  within  nine  months  from  and 
after  the  passage  of  this  act,  file  their  entries  with 
the  register  of  said  district,  for  the  purpose  of  having 
grants  issued  thereon ;  and  the  said  register  shall, 
within  fifteen  months  after  the  expiration  of  the  time 
aforesaid,  issue  grants  upon  all  entries  filed  with  him 
as  aforesaid,  in  the    manner  now   prescribed  by  law.*' 
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The  entry  of  the  plaintiff  was  then  more  than  three 
years  old,  and  this  act  provides,  that  he  ^^shall^^  within 
the  time  there  prescribed,  proceed  to  mature  hia  title 
into  a- grant.  The  time  was  extended  by  the  Legis- 
lature of  1831,  1833,  1835,  and  1837,  so  as  to  leave 
no  hiatus.  The  3d  section  of  the  last  act,  page  34, 
passed  28th  November,  of  that  year,  extends. the  time 
in  which  grants  must  be  obtained  for  two  years. 
This  expired  39th  November,  1839.  The  next  exten- 
sion act  was  not  passed  until  January  25,  1840,  when 
two  years  from  the  end  of  that  session  was  given  to 
perfect  titles.  Here,  then,  was  a  period  of  near  two 
months,  in  which  no  authority  existed  to  issue  grants 
upon  former  entries,  and  the  question  is,  whether  this 
breaks  the  relation  of  the  plaintiff's  grant  of  1844,  to 
his  entry  of  1826,  as  against  the  intervening  title  of 
the  defendant,  perfected  in  1838.  It  should  be  also 
sated,  that  in  October,  1843,  the  time  for  obtaining 
grants  was  again  extended  for  two  years,  which  cov- 
ered the  time  at  which  plaintiff's  grant  was  issued — 
June,   1844. 

The  Circuit  Judge  diarged,  that  the  plaintiff  had  a 
good  title,  and,  of  course,  a  verdict  was  rendered  in 
his  favor.  In  the  case  of  Williamson  and  Wife  vs. 
Thr0op  and  Lundy  11  Humph.,  266,  it  was  held,  that 
a  hiatus  of  two  days  between  the  expiration  of  the 
extension  term  of  one  act  and  the  passage  of  another, 
would  make  perfect  the  grant  upon  a  younger  entry, 
as  against  a  grant  subsequently  obtained  on  an  older 
entry.  But  that  case  arose  under  acts  relating  to  the 
lands  north  and  east  of  the  reservation  line,  and  in 
which  there    were   clauses  annulling    and   making  void 
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former  entries,  in  case  of  failure  to  obtain  grants  in 
the  specified  time,  as  against  younger  entries  and 
grants. 

The  case  of  Sampson  vs.  Taylor^  1  Sneed,  600, 
'where  the  same  principle  of  decision  was  adopted, 
was  nnder  the  land  laws  of  West  Tennessee,  which 
jn-ovided  that  in  such  cases  the  older  entry  should 
be  voidable,  and  the  land  subject  to  appropriation  as 
other  vacant   lands. 

The  Hiwassee  laws  simply  extend  the  time  within 
which  grants  sfiall  be  obtained  by  enterers,  without  de- 
claring the  consequences  of  a  failure,  as  between  the 
older  and  younger,  but  more  negligent  enterer.  Upon 
this  ground,  his  Honor,  the  Circuit  Judge,  held,  the 
former  decisions  did  not  apply,  and  that  the  plaintiff's 
title  was  not  affected  by  the  hiatus  referred  to.  In 
this,  we  think,  there  is  error.  It  is  true,  the  circum- 
stance that  the  acts  under  consideration  in  those  cases 
provided  for  a  forfeiture,  &c.,  was  referred  to  in  the 
decision,  but  the  judgment  of  the  Court  was  not  in- 
tended to  be  rested  upon  that  ground  alone.  There 
is  no  difference,  in  principle,  between  those  cases  and 
this.  The  State  received  entries  from  two  for  the 
same  land,  and  accepted  from  each  the  price  fixed.  She 
affixed,  however,  a  condition  to  the  perfecting  of  the 
titles  by  grant,  that  it  should  be  obtained  in  a  speci- 
fied time.  The  first  enterer  fails,  and  the  last  com- 
plies with  the  condition,  as  to  time;  the  first  sinks  in 
the  chasm,  and  is  lost,  while  the  last  passes  safely  over 
by  the  strength  of  the  grant.  It  b  clear,  that  the 
State  could  waive  the  forfeiture,  and  issue  the  grant 
at  any    other  time,  and   authorize    her  ofiicers,   at  any 
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period,  no  matter  how  distant,  to  perfect  the  incipient 
title,  notwithstanding  the  condition  brokeut  and  the 
occurrence  of  chasms;  provided,  always,  no  vested 
rights  have  intervened. 

In  the  case  before  us,  there  was  a  period  of  near 
two  months — ^from  29th  November,  1839,  to  25th  Jan- 
uary, 1840 — ^that  no  grant  could  be  obtained,  or  was 
authorized  to  issue,  upon  the  entry  of  plaintiff,  and 
then  the  right  of  defendant,  under  the  entiy  and 
grant  of  1838,  became  perfect  to  the  land.  After  that, 
the  Legislature  had  no  right  or  power,  by  extension 
acts  or  otherwise,  to  revive  the  title  of  plaintiff,  so 
as  to  effect  that  of  defendant.  There  can  certainly 
/be-  no  just  ground  of  complaint  on  the  part  of  one 
who  has,  with  full  knowledge  of  the  law  requiring 
him  to  perfect,  by  an  easy  process,  the  title  claimed, 
in  a  given  time,  and  that  repeatedly  extended  for  hi« 
benefit,  but  as  often  neglected  and  disregarded.  The 
younger,  but  more  prompt  and  vigilant  enterer,  under 
such  circumstances,  is  rightfully  allowed  to  prevail. 
Judgment  reversed,  and  a  new  trial  granted. 


CASES    IN  EUUITY, 

ARGUED   Am)  DBTEBMINED   DT  THE 

SUPREME  COURT  OF  TENNESSEE, 

9 

FOR     THE 

EASTERN  DIVISION. 


KNOXVILLE:     SEPTEMBER  TE] 
John  Laffertt,  et  al.,  vs.  T.  W.  '^^^'^^y  jP^'^^/htfifkj] 

1.  L1MITATIOH8.    Statute  of,    Admini$tnUor9  and  Bzea^iam  IMqiJilk^tf' 
A  personal  represeniatiTe  is   an   express  trustee/^n^no  statute 
limitations,  either  general  or  special,    or  analogous  ba^^^  "'^leoi 
bim  against  a  proceeding  to  recoTer  legacies  or  disiributiTe  sbares 
due  flrom  him  as  such. 

2.  Expren  Tnuts,  How  created.  Same,  Express  trusts,  as  applied  to  the 
Kduoiary  functions  of  an  administrator,  are  created  by  the  action  of  a 
competent  Court  in  the  exercise  of  its  authority  to  appoint  him  as 
such,  and  declared  as  well  by  the  order  of  appointment,  as  by  the 
bond  demanded  and  giyen  for  a  faithM  performance  of  the  trust. 

8.  Pbisumptioit.  Of  payment  and  eettlement  from  lapee  of  time*  The 
legal  presumption  of  payment  and  settlement  from  long  lapse  of  time, 
is  based  upon  reasons  of  sound  public  policy,  and  intended  to  subserve 
social  quiet  and  the  best  interests  of  society,  by  the  enforcement  of 
Tigilanee  in  the  assertion  of  demands  which  are  fresh,  certain  and 
just,  and  in  preyenting  oppression  by  the  recognition  of  those  which 
are  old,  doubtfiil  and  stale.  No  specific  period  has  been,  or  can  be 
fixed  as  necessary  to  constitute  the  equitable  bar,  as  each  case  must 
depend  upon  its  own  particular  facts. 

4.  Same.  General  rule  of  the  Court  of  Chancery.  The  rule  which 
gorems  a  Court  of  Chancery  may  be  stated  to  be,   that,   after  the 
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lapse  of  a  long  series  of  years  between  the  right  accrued  and  the 
remedy  sought,  no  relief  can  be  granted  unless  the  transactions  out 
of  which  the  demand  arises  be  manifest  and  tangible^  and  there  be 
something  in  the  conduct  or  condition  of  the  parties  on  the  one  side 
or  the  other/  which  would  exclude  the  interposition  of  the  legal  pre- 
sumption. 

h,  Sams.  Express  trusts.  Chancery  jurisdiction.  In  inquiring  into  an 
alleged  mal-administration  of  an  express  trust,  after  the  lapse  of  many 
years,  it  is  not  the  lapse  of  time,  per  se,  that  closes  the  doors  of  a 
Goort  of  Chancery,  but  the  obscurity  with  which  time  has  enyeloped 
the  transaction^  in  which  the  alleged  tnalr/easance  consists.  If  these 
be  made  manifest, '  and  there  be  sufficient  excuse  for  the  delay,  the 
Court  will  grant  relief, — for,  in  the  view  of  a  Court  of  Equity,  no 
length  of  time  can  give  impunity  to  iniquity,  or  consecrate  a  fraud, 
if  the  matter  can  be  reached  without  too  much  danger  of  doing  iigus- 
lice  to  the  opposite  party. 


fSOM    QRAINGER. 


This  was  a  bill  filed  in  the  Chancery  Court  at 
Rutledge  in  1852,  by  the  heirs  and  distributees  of  the 
late  Jenkin  Whitesides,  against  the  defendant,  as  exe- 
cutor of  Thos.  Whitesides,  deceased,  who  died  in  1851, 
and  the  heirs  and  distributees  of  the  said  Thomas,  for 
a  general  account  of  the  administration  of  the  estate 
of  said  Jenkin,  of  which  said  Thomas  in  his  lifetime, 
was  the  administrator.  Jenkin  Whitesides  died  in  1822, 
intestate,  unmarried  and  without  issue.  Thomas  White- 
sides qualified  as  his  administrator  in  1823,  and  took 
upon  himself  the  administration  of  his  estate.  It 
seems  that  he  gave  bond  for  the  faithful  administra- 
tion of  said  estate,  in  the  penal  sum  of  $15,000,  him- 
self being  at  the  time  indebted  to  said  estate  in  the 
sum  of  $20,000;  that  said  intestate  at  the  time  of  his 
death,  and  for  many  years  before,  wa^  engaged  in  an 
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extensive  and  lucrative  practice  as  a  lawyer,  and  in 
profitable  speculations  in  real  estate,  and  that  he  left 
a  considerable  estate,  though  somewhat  encumbered  by 
debts;  that  in  a  certain  suit  for  $8,000,  against  the  es- 
tate, said  administrator  had  fraudulently  plead  plene  ad- 
mints ti'avit,  which  was  found  for  him  by  consent,  and  a 
tract  of  land  was  subjected  to  the  payment  o£  said  judg- 
ment by  scire  facias  against  the  heirs ;  that  he  be- 
came the  purchaser  of  said  land  at  the  price  of  $600, 
— had  the  deed  made  to  himself,  and  soon  after  sold 
€Hie  half  of  the  same  for  $8,000,  and  his  executor  since 
kiB  death  had  sold  the  other  half  for  $12,000.00.  It 
appears  also  that  the  complainants  throughout  the  long 
period  intervening  between  the  granting  of  letters  of 
administration  and  the  filing  of  this  bill,  lived  at  a 
distance  from  each  other — were  generally  poor — had  no 
opportunity  of  consulting  together;  some  being  under 
disabilities,  and  all,  until  a  few  years  before  his  death, 
having  implicit  confidence  in  the  integrity  of  the  ad- 
ministrator, who  'was  their  near  relative,  and  who  as- 
sured them,  from  time  to  time,  that  the  estate  would 
be  insolvent.  It  further  appears  that  said  administra- 
tor returned  no  inventory  and  made  no  settlement  of 
the  affairs  of  said  estate,  by  which  the  complainants 
could  ascertain  its  condition,  and  being  himself  at  the 
time  of  intestate's  death  a  man  of  moderate  means, 
he  became,  without  apparent  efibrt,  a  man  of  fortune, 
and  died  possessed  of  a  large   estate.*      These  are  the 


*  The  rabstanee  of  the  decree  of  this  Court,  wm,  that  the  Upee  of  iiine, 
in  this  ease,  was  too  long  to  authorise  a  general  account  after  the  ad- 
ministrator's death,  but  that  it  was  a  proper  case  for  a  Court  of  Equity 
to  decree  a  special  aoconnt  as  to  the  debt  of  $20,000,  and  the  Ihnd 
twawaction  referred  te,  aad  relief  was  decreed  aoeordlngly. — ^Bbpoetsu 
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leading  facts  of  the  case^  which  are  given  in  more 
detail  in  the  opinion  of  the  Court.  Upon  the  hear- 
ing in  the  Chancery  Court,  Chancellor  Williams  gave 
a  decree  in  favor  of  the  complainants.  The  respond- 
ent appealed. 

Thomas  L.  Williams  and  R.  M.  Barton,  for  the  com- 
plainants. 

Mr.  Barton  argued:  1.  That  an  administrator  is 
an  express  trustee.  He  takes  possession  of  property 
to  hold  and  dispose  of  for  the  use  of  beneficiaries  in 
certain  and  well  defined  modes.  Decoucke  4*  I^va'^ 
Her,  3  J.  C.  R.,  190. 

2.  An  administrator  or  executor  will  not  be  per- 
mitted,* either  immediately,  or  by  means  of  a  trustee, 
to  purchase  for  themselves  any  part  of  the  assets,  but 
shall  be  considered  as  trustee  for  those  jnterested  in 
the  estate,  and  shall  account  to  the  utmost  extent,  of 
the  advantages  made  by  them,  of  the  subject  so  pur- 
chased. Nor  shall  they  buy  in  debts  due  from  the 
estate,  for  less  than  is  due,  for  themselves;  but  shall 
account  for  the  advantage  or  profit  made.  Fbx  vs. 
McKeth,  1  Leading  Cases  in  Eq.,  125,  145;  Warmly 
vs.  TTorm/y,  8  Wheaton;  Ex-parte,  Bennet,  10  Ves.  381; 
Decouche  vs.  Lavatier,  3  J.  C.  R.,  190;  Ex  parte,  James, 
8  Ves.,  337;  Mickfud  vs.  Girod,  3  How.,  503;  John- 
son et  al.,  vs-  Kay,  Adm'r,   8  Hum.,   142. 

3.  Upon  the  question  of  lapse  of  time,  whi6h  it 
is  alleged  forms  a  bar  to  the  relief  sought  in  this  case, 
I  submit  that  the  doctrine  is  not  applied  in  the  case 
of  distributees  with  the  same  rigor  that  it  is  in  casaB 
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of  agency,  partnership,  &c.  The  following  authorities 
relied  upon  on  the  part  of  the  defendant,  are  cases 
of  agency,  partnership,  &;c.,  and  sustain  and  illustrate 
ihe  view  I  submit.  Ray  et  als.,  vs.  Bogartj  et  als., 
2  J.  Cases,  432;  EUiston  vs.  Mqfat,  1  J.  C.  R.,  46; 
Moore  vs.  White  et  als.y  6  J.  C.  R.,  368;  Wood  vs. 
Brent,  2  Atk.,  521;  McKnigkt  vs.  Tayhr,  1  How.,  161. 

4.  Time  operates  in  equity  as  a  witness,  establish- 
ing the  facts  averred,  and  like  other  proof  may  be 
rebutted.  It  is  not  an  absolute,  unyielding  bar,  as 
the  statute  of  limitations.  So  far  from  this  being 
true.  Courts  of  Equity  will,  where  fraud  intervenes, 
enjoin  a  party  at  law  from  relying  on  the  statute  of 
limitations;  and  where  fraud  and  concealment  on  the 
part  of  the  trustee  is  shown  to  have  existed,  the  pre- 
sumption by  lapse  of  time,  is  repelled.  2  Sto.  Bq., 
p.  1521 ;  Prevost  vs.  OratZf  6  Wheat,  481 ;  Decoucke 
vs.  Lavatier,  3  J.  C.  R.,  190;  Hammond  vs.  Hopkins, 
7  Yerg.,  525;  Overton  vs.  Biglow,  3  Yerg.,  518;  Clif- 
ten  vs.  Haigf  4  Des.  330;  Arden  vs.  Arden,  1  J.  G. 
R.,  313;  Pickering  vs.  Lord  Stanford,  2  Ves.,  272; 
Bond  vs.  Hopkins,  1  Schl.,  and  Lef.,  413;  Bank  of 
United  States,  vs.  Beverly,  1  How.,  134;  Mtcfumd  vs. 
Oirod,  4  How.,  503;  Chalmers  vs.  Bradley,  1  Jac.  & 
Walk.,  51;  Randel  vs.  Errington,  10  Ves.,  422;  Marks 
vs.  Pell,  1  J.  G.  R,  504;  McDowell  Sf^  Wife  vs.  Charles, 
6  J.  G.  R.  132 ;   Morse  vs.  Royal,  12  Yes.,  355. 

5.  Before  lapse  of  time  can  operate  as  a  defense, 

there  must  haV^  been   an  acquiescence  in  the  adverse 

right  sought  to  be   protected   by    time.      To    establish 

this  acquiescence,  it  is  incumbent  on  the  party  relying 

*  on  the  defence,  clearly  to  establish  that  the  party  to  be 

12 
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affected  had  ibU  koowliedge  of  Ub  rights,  and  was  ii» 
a  condition  to  aasert  them.  2  Spence.,  944;  Hatch  Y9. 
Baich,  9  Vee.,  292;  Picket  vb.  Logm,  11  Yes.,  214; 
Purcel  Y9s  McNamara,  14  Yep.,  91 ;  1  L.  G.  S,  158; 
8  Phil.  Et.,  (2  Eld.,)  389. 

0*  Iiapee  of  time  is  not  applied  to  a  claas  of  ce^ 
tuts  que  trust  with  the  same  vigor  that  it  is  to  an  in* 
dividnal.  Wkitcoat  vck  JUaunr^nc^^  8  Yes,,  740;  Am.  L* 
C.   IM. 

T.  A.  R.  Nelsov,  J.  B..  HmauL  and  Jmkbs  R. 
Ck>oKB,  for  the  respondent. 

Mr.  Nsuov,  acgaed: 

1.  Tlu8  sint  is  baired  hy  ibA  statute  of  limitations  of 
six  years  applying  to  actions  of  debt  in  a  Ooort  of 
law. 

There  is  na  conclosfve  or  authoritative  opinion  as 
to  the  effect  of  the  statutes  of  limitatioBs  as  applied 
to  executors  and  adminiatrators,  legacies  and  distribu- 
tive shares.  There  are  loose  dicta  in  Hie  books  that 
administrators  are  express  tmstees,  but  the  anthoritiea 
when  carefully  examined,  will  show  that,  while  ex- 
ecutes may  or  may  not  be  express  trustees,  aocording^ 
to  the  provisions  of  wills,  adinini8trat(H*s  are  placed  on 
a  different  footing.  *  They  do  not  become  tmstees  by 
virtue  of  any  confidence  reposed  in  them  by  deed,  will, 
or  other  instrument  They  are  trustees  fay  construc- 
tion of  law,  and,  therefore,  by  implication.  See  Hill 
on  Trustees,  2d  American  ed^  p.  379,  top,  268  m*  41, 
m.  and  36Q,  top ;   2  Stoiy's  Eq.  J.,  §  980 ;    I  Spenoe 
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Eq«  J..  495  i  Levrin  oa  Trusts.  22  lAVt  Lib.  0^  top, 
15  m. ;  Jefemy's  Eq.  537 ;  1  WiUiamB  on  Ex'n. 
157^  m. ;  1  Spenoe,  498  m. ;  1  Story's  Eq.  §  49,  and 
note  3;  2  Story,  §  969;  1  Spence,  189;  Lewin,  ck.  4 
p.  14,  to  19;  ChriffUhs  vs*  Hamilton,  12  Sumner's 
yesey298  and  notes  399  note  2;  Langham  ts.  Sanfard, 
lb.  voL  19,  641 ;  1  Spenee  197  ;  2  WiUiama  on  Ex'rs, 
Book  4,  ch.  1,  pp.  906-910,  m. ;  1  Williams  966;  1 
Spenee,  582-d ;  1  Story's  Eq.  §§  534,  .542,  578 ;:  1  Mad. 
eh.  P.  578  m.;  WiUis  on  Trusts^  8  Law  Lib.  64; 
1  Spenee  495  m.,  504  m.  509  m.,  PinbtrUm  vs. 
Walker,  3  Hay:  ^2,  Cocke  ^  Jack  vs.  McGiitms, 
Mart.  &  Yer.  363;  Jjmstrong^s  heirs  vs.  CampbeU,  3 
Yerg.  281 ;  McDonald  vs.  McDonald,  8  Yerg.  145; 
Smart  and  Wife  vs.  WaterhoiLse,  10  Yerg.  94;  Crutk" 
rie  vs.  Oio^n,  10  Yerg.  339;  Haynie  vs*  HaH^s  Ex^rsy 
5    Hum.  290,  298. 

It  cannot  be  controverted  that  the  statute  of  limi- 
tations runs  in  favor  of  an  implied  trustee  and  in  all 
cases  analogous  to  cases  at  law.  Kane  vs.  Bloodgood, 
7  J.  C.  R.  113  and  cases  cited  in  note  to  Hill  oik 
Trustees,  2  Am.  ed.  373 ;  Earl  afm  Pomfree  vs.  Lord 
Windsor,  2  Yes.  Sr.  472;  Stackhouse  vs.  Bamsion,  10 
Sum.  Ves.  453  and  notes;  Horenden  vs.  Lard  Annes* 
ley,  2  Sch.  &  Lef.  629;  Bond  vs.  Hopkins,  1  Sch.  & 
Lef.  428 ;  2  Story's  Eq.  J.  ^  lb,  1520;  XKUer  vs.  Mcln- 
tgre,  6    Petars  61,  65,   67. 

The  authoiity  of  Decouche  vs.  Lavatier,  3  J.  C.  R. 
215,  217,  was  shaken  by  Chancellor  Kent  himself  in^ 
Kane  vs.  Bloodgood,  7  J.  G.  R.  126-7,  and  on  p.  111,. 
125,  where  he  states  the  rule  to  be  that  the  statute 
had  always   been,   held    to  apply  where  tibere    was  a 
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concurrent  or  analagous  remedy  at  law.  And,  within 
the  principle,  as  thus  stated  by  him,  and  repeatedly 
recognized  by  this  Honorable  Court,  the  'statute  should 
be  applied  to  a  bill  against  administrators,  because 
there  was,  is,  and  from  our  earliest  legislation,  has 
been  a  concurrent  remedy  in  the  GouBty  Court — a 
Court  of  law — and  the  statutes  conferring  jurisdiction 
upon  that  Court  never  have  been  repealed.  See  1 
Meigs'  Dig.  197,  No.  356,  §  I,  and  the  following  sta^ 
utes  in  1  Scott's  Revisal— 1723  ch.  10,  §  4,  1762  ch. 
5,  §  23,  p.  163,  and  §  26,  1777,  ch.  2,  §  61,  p.  184; 
1782,  ch.  11,  p.  261,  p.  380;  1787,  p.  385 ;  1789, 
ch.  26,  p.  409-10;  1794,  p.  457;  1809  §  4,  p.  1150; 
^  1811  ch.  72,  2  Scott,  36,  §  4;  1813,  §  3,  1  Scott,  p. 
146;  182,  ch.  13,  C.  &  N.  233;  1835,  ch.  6,  C.  & 
N.  199;  lb.  212,  ch.  19,  §  3;  lb.  ch.  41,  §  1,  p. 
225;    lb.   230,    ch.   20,  §   1. 

Although  these  statutes  are  referred  to  or  set  out 
in  the  compilation  of  Caruthers  and  *  Nicholson  in 
such  manner  as  to  indicate  that  the  compilers  of 
that  work  regarded  the  legislation  of  1835-6  as  taking 
away  the  jurisdiction  of  the  County  Cotirt,  the  statute 
is  set  out  in  2  Meigs'  Dig.  725,  as  being  in  force 
and  was  acted  upon  and  expounded  in  King  vs. 
Vaughan^  8  Yer.   60.      See  also  Meigs'  Dig.,  343. 

2.  If  the  statute  of  six  years  does  not  bar  the 
complainants,  they  are  clearly  barred  by  the  Act  of 
1715,  §  9,  1  Scott,  33.  The  following  words  in  that 
statute:  *'And  if  it  shall  happen  that  any  sum  or 
sums  of  money  shall  hereafter  remain  in  the  hands 
of  any  administrator,  after  the  term  of  seven  years 
shall  be   expired  and   not   recovered  by  any  of  kin   to 
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the  deceased  or  by  any  creditor  in  that  time" — and 
the  direction  in  the  act  of  1784,  ch.  28,.  1  Scott,  298, 
that  the  fund  *  shall  be  deposited  in  the  Treasury  or 
sued  for  by  the  Treasurer  and  then  remain  subject  to 
the  claim  of  creditors,  &c., — ^have  all  been  omitted  in 
Carathers  and  Nicholson,  though  a  part  of  them  was 
retained  in  Hay.  &    Cobb,  p.   105. 

In  view  of  the  entire  legblation  of  1715  shorten- 
ing, in  several  important  particulars,  the  British  stat- 
utes of  limitation,  and  the  preamble  of  the  act  of 
1715,  ch.  23,  §  9,  there  can  be  no  question  that  the 
above  statutes  are  still  in  foi^ce  in  Tennessee  and  form 
an  insuperable  barrier  to  any  decree  in  this  case. 
The  act  was  enforced  and  expounded  in  Wagner  vs. 
Watford,  et  al.  2  Dev.  Law,  389-40,  and  though  it 
was  differently  construed,  at  the  same  term  of  the 
oame  Courts  and  this  latter  construction  has  prevailed 
in  North  Carolina,  the  opinion  of  Judge  Rupfin  is  far 
more  satisfactory  and  reliable  and  should  be  adopted 
by  this  Honorable  Court,  See  Bailey  vs.  Shannon- 
house  J  1  Dev.  Eq.,  416;  Salter  vs.  Blount^  2  Dev.  & 
Bat.  Eq.,  219;  McCraw  vs.   Flemingf  5  Ired.    Eq.  850. 

• 

All  of  the  statutes  of  limitation  should  be  construed 
together.    See  Dwarris    on  Stat.  7th  Law  Lib.  21,  22, 

30,  81,  89,  48,  44,  to    49,  50  to   58. 

A  statute  does  not  lose  its  force  by  desuetude,  and 
''every  statute  for  the  continuance  of  which  no  time 
is  limited,  is  ^^  perpetual^  although  it  be  not  expressly 
declared  to    be  so."     Dwar.  on  Stat.  29,  89,  top. 

8.  If  the  above  propositions  are  erroneous,  then 
any  relief  in  this  case  should  be  denied  because  of 
the  great  lapse  of  time.      No   fixed  rule  on  this  sub- 
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ject  prevails  aad  different  periods  kave    been  adopted 
in  diffiNrent  Gonrts.      Bat  as  the  dodriue  is    borrowed 
from  the  presumption  applied  in   Oourts'  ef  law  as  to 
the  satis&otion  of  s  bond  and   stale  demands  general- 
ly and  as  this  Goort   has  shortened  the  period  to  siz^ 
teen  years  in  case    of   bonds,  and  the  time  has  been 
fixed  in  England  by  statute  3    and  4    W«   4,    ch.  27» 
§  40,  (see  1    Spence   Eq.    J.  588,   note    f,)  at   twenty 
years,  it    is  submitted   that  ibis  Honwable  Court,   fol- 
lowing its  own  course  of  decision,  should  fix  the  peri- 
od at  sixteen  years.    See  the  numerous  decisions  and  liie 
reasoning  of  the  Gourls  upon  this  sulgect  in   Ward  on 
Leg.    §  6,  p.  180,  2  Wil.  on   Ex.   1250,  m.,  Jones  vs. 
Turbeville,  2  Sum.  Yes.    11;  Pickering  vs.  Lard  Sian- 
ford,  lb.   272>    284,   note  2;     Champion    vs«   Rigbfj  4 
Cond.  Eng.  Gh.  R.    898,    and    same  case    5  Cond.  £. 
C.  R.,  462;    Bramn   tb.   Cross^  7  Eng.    Law    and   £q. 
R.  263,  268;  Lord    Brougham's    remaiks  in    Jrvin  vb» 
Kirkpatrichy  8  Eng.  Law  and  Eq.    R.  25;   Prevost  vs. 
GratZj    5    Pet    Gond.   R.   148,    150;    Adm'r    cf  John 
Bowman   vs.  QreenWs  Adm*rs,  2  Hawks.  488 ;  bf  vs. 
Rogers t  I  Dev.  Eq.  58-^1 ;  Ives  and  wife  vs.    Sumner, 
1  Dev.  Eq.    840,  SaUer  vs.    BUmnt,  2    Dev.    and  Bat. 
Eq*  220;   Bird  vs.   Graham^  1    Ired.  Eq.  108;  Shearin 
vs.  Eatony  2    Ired.    Eq.    283 ;  Elmendorf  vs.    Ta^or,  6 
Pet.  Gond.  R.  46;   Millei^  vs.  Mclntyre,    Ibid,  61,  66; 
PtHUt  vs.   Yattier,  9  Pet    405,    415,  416 ;    Sherwood  vs. 
SuttoUy    5  Mas.  146;    Robinson    vs.  Hook,  4  Mas.    180, 
150,   152;  Beckford   and  others   vs.   Wade,  17  Yes.  96» 
97,  98;    2  Story's    Eq.    J.   $    1520;    1    Stoiy's    Eq.  § 
1529,  and  note    3  to    section    1520    and    note  1  to  § 
1520,  a.;  Bond  vb.    Hopkins,  1  Soh.   6c   Lef.    43 1^  and 
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Hcrendeu  \b.  Lord  Aun$$ley.  ^  Soh.  &  Lef.  629;  S 
Spence's  Eq.  J.,  937,  m.,  Hill  on  Tuists  ft  Am.  ed» 
378,  237,  note  1,  and  his  chapter  on  the  e^ct  of  the 
tfttttoteB  of  limitaticm  872  to  379,  478-9  and  notes  and 
p.  614;  and  the  various  cases  cited  in  1  U.  S.  Eq. 
Dig.  2e8,  NoA.  '355,  3S6,  357,  8i9,  302,  366;  and  p. 
269,  Nob.  375,  388,  394,  398 ;  and  p.  270,  No.  421 ; 
p.  271  Noe.  480,  434^  1  Meigs'  Dig.  488,  No.  920 ;  9 
Yerg.  999;  BAidkivrn  vs.  Squiib^  Peek  63^;  AMn^ 
wn  TB.  Dance^  9  Terg«  224.  Woods  vs.  Jonesy  Meigs 
618,  Crmg  Vs.  Leipsic,  2  Yen  194;  Gowen  &  HilTs 
fhflips,  2  Am.  ed.  3d6  No.  11,  850  No«  39,  358  No. 
15,  1  Groenl.  Ev.  §  39,  2  Cow.&  Hill's  Phil.  2  ed.  316« 

Lapse  of  time  is  not  repelled  by  the  pretended 
poverty  of  complainants.  Byrne  vs.  fVere,  12  Cond. 
Eng.  ch.  R.  398--49;  Locke  vs.  Armstrongs  2  Dev.  & 
Bat.  Eq.  150. 

If  there  was  any  fraud — which  we  deny — it  was 
known  to  the  complainants,  or  those  of  tiiem  who 
were  adults  could  have  discovered  it,  more  than 
sixteen  years  before  the  filing  of  the  bill.  [See  Re* 
cord,  pp.  248,  414,  392,  326,  354,  358,  417.]  See 
Conch  vs.  Conch,  9  B.  Mon.  R.  160,  cited  in  11  U. 
S.  D.   189  No.   446. 

Gomulative  disabilities  cannct  be  allowed  any  more 
to  repel  the  presumption  arising  from  lapse  of  time 
than  the  statute  of  limitations,  and  as  part  of  the 
^tributees  of  Jemkin  Whiteside  were  of  age,  the 
Cotfft  in  applying  the  ^^  analogies**  of  legal  decisions, 
diould,  as  I  maintain,  hold,  that  if  part  are  barred  by 
the  lapse  of  time  all  stand  in  the  same  category.    See 
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Shute  vs.     Wade,   5    Yerg*    1>    12 ;    WVIb,    et    al.    vs. 
Ragland,  1  Swan   501. 

4.  The  pleas  of  plene  administravit  and  the  jud^ 
ments  thereon,  being  m  a  Goort  of  competent  juris* 
diction,  are,  in  the  absence  of  all  proof  to  the  con* 
trary,  to  be  regarded  aa  having  been  rightfolly  filed 
and  adjudged.  They  strengthen  the  presumption  from 
lapse  of  time  and  form  an  unanswerable  ol^ection  te 
the  relief  sought.  As  to  the  force  and  effect  of  the 
pleas,  See  2  Williams  on  Exr's.  1221-2  m.,  1  Meigs' 
Dig.  32,  G.  &  N.  376,  HutU  and  Lyle  vs.  Hale,  8 
Yerg.  142,  Hodges  vs.  Bachmauy  lb.  186,  Estill  vs.  Taul, 
2  Yerg.  467,  1  Meigs'  D.  241,  No.  404,  482,  No.  907, 
and  2  Meigs  637,  No.  1162,  Topp  vs.  Bank  of  Alabama, 
2  Swan  184,  Bank  vs.  Patterson,  8  Yerg.  393,  1  Green. 
Ev,  §§  550,  542,  535,  528,  523,  3  Cow.  &  Hiiy* 
Phil.  2   ed.  830-^1,  828,  049-50,  863. 

Ca&uthers,  J.,  delivered  the  opinion  of  the  Court. 

This  bin  was  filed  on  the  3d  day  of  May,  1852, 
in  the  Chancery  Court  at  Rutledge,  for  an  €tccount  of 
the  estate  of  Jenkin  Whitesides,  of  whom  Thomas 
Whitesides,  the  testator  of  the  defendant,  Turley,  was 
die  administrator. 

Jenkin  Whitesides  died  a  citizen  of  Davidson  coun- 
ty, in  August,  1822,  unmarried  and  without  lawful 
issue.  His  brother,  Thomas>  was  appointed  his  ad- 
ministrator on  the  22d  of  October,  1823,  and  entered 
into  bond  with  his  brothers,  William  and  David,  hia 
sureties  in  the  penal  sum  of  $15,000.00,  for  the  faith* 
fill  performance  of  his  duties.  Thomas  Whitesides 
died  in  1851. 
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On  the  23d  day  of  February,  1820,  Jenkin  White- 
sides  sold  to  Thomas  his  <<  Bean's  Station"  property, 
at  $25,000,  and  gave  him  a  bond  for  title  of  that 
date.  The  payment  of  $4,500.00  of  the  consideratioH 
was  provided  to  be  made  in  property,  notes  in 
bank,  &c.,  at  short  day;  and  for  the  sum  of  $20,500, 
notes  were  agreed  to  be  executed  during  the  next 
June,  seventeen  in  number,  and  each  for  one  seven- 
.  teenth,  the  first  to  be  made  payable  in  the  ensuing 
July,  and  one  at  the  termination  of  every  six  *  months 
after  that  time.  It  does  not  appear  whether  these 
notes  were  ever  given,  or  that  any  part  of  the  sum 
for  which  they  were  to  be  given  was  ever  paid. 

The  bill  claims  this  amount,  with  interest,  as  a 
debit  against  the  defendant,  upon  the  ground  that  it 
has  never  been  in  any  way  accounted  forf  It  is  also 
charged,  that  he  made  large  amounts  by  speculating 
in  the  lands  of  the  estate,  by .  fraudulently  permitting 
them  to  be  sold  for  the  debts  of  the  deceased,  to 
whidi  he  should  have  applied  the  amount  in  bis 
hands  as  aforesaid,  and  other  assets  which  might  have 
or  did  come  into  his  hands,  by  the  collection  of  debts 
due  the  estate,  rents  of  lands,  town  lots,  &c.  He  is 
likewise  charged  with  large  losses,  by  neglect  in  mak- 
ing others  account  to  the  estate,  who  were  indebted 
as  partners,  joint  speculators,  and  otherwise,  and  inat- 
tention and  unfaithfulness  generally,  to  the  duties  en- 
joined upon  him  by  law.  A  general  account  is  arited 
by  the  complainants,  charging  the  defendant  with  all 
moneys  received,  or  which  might  have  been  collected  by 
due  diligence,  with  credits  for  all  proper  disbursements. 

The  defence  is  rested  entirely  upon  limitations  and 
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lapee  of  time,  with  the  resuIliDg  presomplioiifl  of  pay- 
ment amd  discharge. 

It  was  twenly-seveii  years  from  the  time  allowed  to 
settle  up  ibe  estate  before  die  institution  o£  this  suit. 
There  is  certainly  no  limitation,  by  statute,  in  the 
way.  The  very  laborious  and  ingenious  argum?ent  on 
thn  sntgeot  has  been  considered  with  that  rei^>eet 
which  its  ability  and  the  earnestness  with  which  it 
was  pressed,  demanded  of  us.  But  if  we  were 
convinced  o{  the  soundness  of  the  positions  as 
sumed,  which  we  are  not,  it  has  been  so  long  and 
80  uniformly  held,  in  this  State,  that  the  statute  ci 
limitations  does  not  bar  claims  for  legacies  and  distri" 
fcutive  shares,  that  we  would  not  feel  authorized  to 
establish  a  different  oonstruction,  and  unsettle  the  law 
upon  that  subject  It  would  be  unnecessary  now  to 
enter  into  the  discussion  of  the  grounds  upon  which 
these  decisions  have  been  made.  It  is  enough  to  say 
that  the  law  is  so  settled,  and  we  do  not  feel  author- 
ised now  to  disturb  it.  Whether  them  be  a  concur* 
rent  remedy  at  law,  or  an  administrator  or  exeoitor 
be  an  express  trustee,  or  only  a  trustee  by  implica- 
tion, are  all  questions  which  it  would  now  be  a  use* 
ls88  cmisumptioii  of  time  to  coneider.  Let  Aese  ques* 
tions  be  as  they  may,  our  Courts  have  repeatedly  and 
unvaryingly  held,  that  an  administrator  cannot  rely 
upon  any  statute  of  limitations,  either  general  at 
special,  as  a  bar  to  a  claim  for  a  dratributive  share 
of  an  estate  in  his  hands. — Pinkerion  vs.  Wciker^  8 
Hay.,  232;  McDonald  vs.  McDtmaUj  8  Yerg.,  145; 
Smart  and  Wife  vs.  Waterkcu^^  10  Yerg.,  94;  Gutkrie 
vs.  Owen^  Id.  339;   Hayne  vs.  HdiPs   Execuiorsy  et  al., 
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5  Hiimph.,  290.  In  North  Garofinay  upon  the  same 
^statntes,  the  ralingti  have  been  the  same. — 1  Dev«  Eq., 
416;  2  Dev.  ic  Bat.  Eq.,  219;  5  Ired.,  850.  These 
cases  00  fhlly  and  conclusively  settle  the  questioft 
aguim*  the  bar  of  the  statutes  of  limitalien,  thttt  It 
would  be  against  all  iM*opriety,  and  the  most  palpable 
violation  of  the  doctrine  of  Hare  decisis^  now  to  hold 
otherwise.  The  evik  of  capriciot»  and  fluctuating 
decisionB  have  l>een  often  commented  upon  by  this 
Court— 9  Ywg.,  427;  2  Humph.,  163-fe6;  10  Ye^., 
868,  445;  and  tibe  importanoe  of  abiding  by  and 
adhering  to  a^j^i^&^^d  cases,  as  precedents,  is  ev^* 
where  recognised.  This  role  should  only  be  departed 
from  undtf  the  clearest  conviction  that  former  decisions 
were  wrong,  and  not  then,  even,  unless  the  iivfury 
ariaing  from  the  instability  of  rules  of  right  would  be 
manifestly  comiter-balanoed  by  the  greater  approxima* 
timi  to  correctness  to  be  attained  by  the  change. 
There  are  certainly  some  cases  where  it  would  be  the 
duty  of  the  Court  to  reconsider  and  revise  £urmer 
a4}udication8»  They  are  pointed  out  in  Bation  vs. 
SuUj  Peck's  R.,  231-2;  8  Yerg.,  179,  184,  and  other 
cases.  When  such  cases  arise,  the  Courts  should  al- 
ways be  ready  to  set  the  law  right,  by  reversing 
former  decisiouB,  and  settling  the  law  oonrectly.  But 
we  do  not  regard  this  as  one  of  the  questions  calling 
for  a  correction  of  former  aiiyudications.  Consequently, 
we  hold,  that  the  defendant's  testator,  '  as  adminis- 
trator, was  an  express  trustee^  in  whose  favor  the  stat* 
utes  of  limitation  do  not  run. 

<<  Express  trusts  are  those  created  by  the  direct  and 
positive  acts  of  the  parties,  by  some  writing,  deed  or 
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will."    Story's  Eq.,  §  980;  or  by  the  action  of  a  court 

in   the   exercise    of  its    aathority  to^  appoint   executors 

• 

and  administrators.  This  extension  of  the  definition 
of  Story  is  authorized  by  the  foregoing  decisions. 
'Ang.  on  lim.,  163,  §  8.  But  the  trusts  in  sach  ca- 
ses, are  declared  by  bond  taken  by  the  Court,  for 
faithful  performance,  in  addition  to  the  order  of  up* 
pointment.  ''This,  says  Angeil,  b  the  most  common 
mode  of  creating  a  trust  not  coguizable  by  law,  and  • 
they  are  simply  and  technically  trustees."    Id.,  108. 

For  this  case,  it  is  not  necessary  to  consider  whether 
the  definition  might  not  be  still  further  enlarged  so  as 
to  cover  other  cases.  Neither  is  it  necessary,  in  view 
of  the  facts  of  this  case,  to  examine  the  question  of 
the  application  of  the  statute  to  oases  of  express 
trusts,  where  the  trustee  attempts  to  denude  himself 
of  that  character,  by  a  denial  of  the  trust,  with  the 
knowledge  of  those  for  whom  he  acts;  nor  if  that 
were  eo,  how  far  the  concealment  of  the  cause  of 
action — ^the  estate  in  his  hands — ^would  arrest  the  run- 
ning of  the  statute;  as  we  regard  Thomas  Whitesides 
an  express  trustee,  and  accountable  as  such,  up  to  the 
time  of  his  death. 

This  view  of  the  case,  it  will  be  at  once  seen, 
renders  it  entirely  unnecessary  at  present,  to  consider 
the  argument  urged  with  so  much  ability,  on  the  sub- 
ject of  the  efiect  of  certain  sections  in  the  old  acts 
of  1715  and  1762,  if  they  should  be  considered  now 
in  force;  as  the  object  of  that  part  of  the  argument 
was  to  induce  this  Court  to  reverse  the  decisions  be- 
fore cited,  and  apply  the  statutes  of  limitation  in  fa- 
vor of  administrators,  upon  the  ground  that  they  are 


SEPTEMBER  TERM,  1855.  178 

John  Lafferty,   ei  al,,  vt,  T.  W.  Turlej,  Ex'r,  et  al. 

implied  and  not  express  trustees,  or  that  the  County 
Court  had  concurrent  jurisdiction  with  the  Courts  of 
Chancery. 

In  the  next  place,  with  more  apparent  zeal  and' 
confidence,  the  presumptions  arising  from  lapse  of  time 
are  relied  upon  as  an  ample  and  complete  defence. 
Upon  this  question  there  is  much  more  difficulty.  The 
Courts  are,  as  they  certainly  should  be,  averse  to  the 
allowance  of  stale  demands  of  any  kind.  The  pre- 
sumption  of  payment  or  satisfaction,  is  made  by  the 
law  for  the  quiet  and  repose  of  society,  and  to  pre- 
vent the  great  ii\justice  which  would  often  occur  from 
loss  of  papers,  death  of  witnesses,  and  the  failure  of 
memory.  Upon  this  policy,  certain  periods  have  been 
fixed  for  the  presumption  of  payment,  or  the  existence 
and  loss  of  all  necessary  papers,  and  even  records 
and  statutes  that  may  be  necessary  for  the  protection 
of  possession,  and  the  safety  and  quiet  of  citizens. 
These  principles  are  all  well  understood,  and  the  doc- 
trine of  the  books  on  the  subject,  every  where  ac- 
knowledged wise,  and  obligatory  upon  the  Courts. — 
That  the  time  in  thb  case  has  been  long  enough  to 
raise  all  necessary  presumptions  for  the  protection  of 
the  defendants  and  the  defeat  of  the  demands  of  the 
complainants,  must  be  admitted  by  all,  unless  there  be 
something  in  the  situation  and  conduct  of  the  defend- 
ants' testator,  or  that  of  complainants',  to  prevent  the 
legal  presumption;  and  this,  it  is  insisted,  is  so  in  the 
case  before  us. 

Jenkin  Whitesides  left  a  very  large  estate,  but  was 
extensively  indebted,  and  much  of  his  property  encum- 
bered.      Doubts   existed    very  soon  after  his  death,   as 
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to  the  solvency  of  his  estate.  He  had  made  large 
investments  in  lands  and  town  lots — ^had  borrowed 
much  money,  and  had,  in  many  instances,  secured  his 
debts  by  mortgages  and  deeds  of  trust  Suits  were 
pending  against  him  at  the  time  of  his  death,  and 
many  were  brought  against  his  administrator,  and  large 
judgments  were  rendered  against  him.  The  plea  of 
"  fiilly  administered,"  was  found,  in  his  favor,  and  pro- 
ceedings by  scire^  facias  against  the  heirs  adopted,  by 
which  the  realty  was  made  liable,  and  much  of  it 
sacrificed.  The  finding  of  this  plea  in  favor  of  the 
administrator,  is  relied  upon  on  the  one  side,  as  a 
conclusive  and  binding  abjudication  upon  the  question, 
so  far  as  to  preclude  any  investigation  now  as  to  the 
existence  of  assets,  and  on  the  other,  to  show  fraud 
and  concealment  on  the  part  of  the  administrator,  as 
it  is  insisted  the  plea  was  known  by  him  to  be  false, 
because  it  is  shown  that  the  large  debt  of  twenty 
thousand  five  hundred  dollars,  was  then  due  from  him, 
besides  other  means  collected  out  of  the  effects.  The 
brothers  and  sisters  seemed  careless  and  indifferent  as 
to  their  interests,  and  confided  every  thing  to  the  said 
Thomas  Wbitesides,  in  whose  honesty  and  fidelity  they 
seemed  to  repose  implicit  faith.  It  appears  that  he 
took  charge  and  control  of  the  real  as  well  as  the 
personal  estate,  and  received  the  rents  and  profits  by 
himself  or  agents,  for  many  years.  He  has  never 
made  any  settlement  with  the  County  Court,  or  re- 
turned an  inventory  of  the  property.  He  has  at  no 
time  exhibited  to  those  interested  the  state  and  condi- 
tion of  the  estate,  nor  left  any  books,  papers  or  ac- 
counts explanatory  of  his  transactions.      The  bond  for 
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tide  to  the  ^'Bean'«  Station"  jHroperty  was  not  regist^ed 
lUitil  18449  di^d  it  leenisy  was  unknown  to  most  of  ther 
beirsy  nor  is  any  account  given  of  the  large  debt 
ilgainst  himself,  or  the  collections  made  by  him,  either 
of  debts  duje  the  estate,  or  rents  of  the  land.  Hl». 
intestate  was  one  of  the  most  distinguished  lawyers  of 
his  day,  and  engaged  in  a  large  and  highly  lucrative 
practice,  and  would  be  presumed  to  have  a  consider^ 
able  amount  due  him*  It  seems  highly  probable,  too, 
^iiat  considerable  amounts  were  due  to  him  on  acQouut 
of  some  heavy  joint  operations  in  land,  and  other 
i^eculations  with  Balch,  Bell  and  others,  which  might 
have  been  made  available  to  the  estate  by  a  diligent 
and  faithful  attention  to  the  business.  It  further  ap- 
pears! that  the  idea  was  kept  up  by  him  that  the  es- 
tate was  insolvent,  and  a  settiement  of  his  accounts 
protracted  firom  year  to  year  by  the  inexousable  negli- 
gence or  guilty  poUcy  of  the  administrator.  In  1833, 
and  again  in  1837,  he  said  he  would  soon  have  the 
business  in  a  condition  to  report,  and  settie  up  vrith 
the  proper  authorities,  but  failed  to  do  so.  The  com- 
plainants were  not  well  situated  for  concentrated  ac- 
tion, or  even  consultation  together.  They  lived  a 
distance  from  each  other,  most  of  them  poor,  some 
intemperate,  some  under  coverture,  and  others  infants. 
None  of  the  brothers  or  brothers-in-law  seem  to  have 
had  much  energy  or  vigilance.  The  true  condition  of 
the  estate  was  carefully  concealed  by  the  administra- 
tor, and  all  light  on  the  subject  withheld  from  the^  re;» 
cords,  where,  by  his  bond  and  his  oath,  he  was  bound, 
in  tiie  form  of  inventories  and  settiements,  to  exhibit, 
for  the  benefit,  of   all  conqemed,  full  and  clear   infer- 
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mation.  It  is  highly  probable  that  this  Btiit  never 
would  have  been  brought  if  it  had  not  been  for  the 
ffuperior  energy  and  business  tact  of  the  young  Laf* 
forty's,  two  of  the  nephews,  stimulated  by  an  angry 
feud,  which  raged  for  some  years  between  them  and 
their  uncle,  before  his  death,  in  which,  there  was,  of 
course,  a  loss  of  confidence  on  their  part,  which  pro- 
duced an  investigation  into  the  matters  of  his  admin- 
istration, and  resulted  in  the  filing  of  this  bill,  and  the 
deyelopement  of  the  facts  as  we  have  them  before  us. 

Under  all  these  circumstances  is  this  a  case  where 
time  will  close  the  doors  of  a  Court  of  equity,  against 
the  complainants?  Every  case  must  be  considered 
upon  its  own  circumstances  with  regard  to  the  effect 
of  lapse  of  time.  There  is  no  arbitrary  unyielding 
period  fixed  as  in  the  limitation  by  statute.  It  is 
not  a  case  where  the  bar  is  applied  in  analogy  to 
the  statute  of  limitations,  for  that  is  only  the  case 
where  the  courts  of  equity,  exercise  a  concurrent  juris- 
diction with  Courts  of  Law,  but  this  is  a  case  of  ex- 
press trust  as  has  already  been  shown.  Ang.  on 
Lim.  163  §  3.  In  those  cases  cognizable  exclusively 
in  Courts  of  Equity,  the  bar  depends  upon  the  long 
established  doctrine  of  those  courts,  that  stale  and  an- 
tiquated demands,  laches  and  negligence,  will  not  be 
encouraged,  and  not  upon  any  statute  or  analogy  there- 
to. 1  Sto.  Eq.,  §  529.  9  Pet.  415,  In  the  case 
laat  cited,  the  Supreme  Court  of  the  U.  S.  adopting 
the  language  of  Lord  Clarendon  in  Smith  vs.  Cay,  3 
Bro.  Ch.  Rep.  640,  note,  stated  the  doctrine  to  be, 
that  "  a  Court  of  Equity  which  is  never  active  in 
relief    against    conscience,    or    public    convenience    has 
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always  refused  its  aid  to  stale  demandSi  where  the  par- 
ty has  slept  upoa  his  rights,  or  acquiesced  for  a  great 
length  of  time.  Nothing  can  call  forth  this  Court 
into  activity,  but  conscience,  good  faith  and  reasonable 
diligence.  Where  these  are  wanting,  the  Court  is 
passive  and  does  nothing;  laches  and  neglect  are  al- 
ways discountenanced;  and  therefore,  from  the  begin* 
ning  of  this  jurisdiction  there  was  always  a  limita* 
tion  of  suits  in  this  Court.*'  Lord  Redesdale,  In  2 
Soh.  &  Lef.  687-8,  says  this  is  the  <'  law  of  Courts  of 
Equity."  Story,  in  the  paragraph  cited,  says  that 
^'This  doctrine  is  founded  on  considerationB  of  public 
policy,  from  the  difficulty  of  doing  entire  justice,  when 
the  original  transactions  have  become  obscure  by  time 
iindthe  evidence  may  be  lost,  and  from  the  conscious- 
ness that  the  repose  of  titles  and  the  security  of  properly 
are  mainly  promoted  by  a  fuU  enforcement  of  the 
maxim,  that  the  law  assists  the  vigilant  and  not  thb^e 
who  sleep  on  their  rights."  The  same  section  con- 
tains a  qualifica^on  of  the  rule  in  these  words :  ^'  Un- 
der peculiar  circumstances  however,  excusing  or  justi- 
fying the  delay.  Courts  of  Equity  will  not  refiise  their* 
aid,  in  ftirtherance  of  the  rights  of  the  party,  since 
in  such  cases  there  is  no  pretence  to  insist  npon« 
laches  or  negligence  as  a  ground  for  dismissal  of  the- 
suH,'^ 

There  is    no  precise    time   fixed  for  this    equitable* 
bar,  but    our   Courts  have  most   generally  held  twenQr 
years    to    be    the    period    within    which   equitable    of* 
trust   daima    must  be    enforced,    and  after    that    they 
will  be  regarded  as  too   stale  for  favorable  .considera^ 

tion  in    a  Court  of  Equity;   in    some    cases  a  shorter 
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time  has    been  held  sufficient,  and  in   others  a    mnch 
longer  will   not  protect  the  trustee. 

We  are  very  well  satisfied  that  in  the  case  under 
consideration,  the  circumstances  are  such  as  to  withhold 
from  the  defendant  any  advantage  or  protection  from 
the  lapse  of  time,  except  as  to  a  general  account 
He  has  not  so  demeaned  himself  in  his  trust  as  to  be 
entitled  to  this  defence.  In  order  to  have  secured 
for  himself  the  shield  which  time  affords,  he  should 
have  complied  in  the  management  of  his  trust,  with 
the  conditions  of  his  bond  as  administrator  and  the 
requirements  of  the  law,  for  the  exposition  of  the  con- 
dition of  the  estate.  It  is  true,  that  without  this  the 
complainants  could  have  filed  their  bill  and  brought 
him  to  account  at  any  time  after  the  expiration  of 
two  years  from  his  appointment,  notwithstandtng  his 
failure  to  return  an  inventory  or  make  a  settlement 
with  the  County  Court;  but  it  would  be  unjust  to 
put  them  to  disadvantage  for  failing  to  do  so,  as  long 
as  he  was  in  default  in  a  matter  so  material  to  the 
prosecution  of  their  rights  understandingly.  There  was 
no  inventory  to  show  the  effects  which  came  to  his 
hands,  nor  any  settlement  nor  even  memorandum  to 
which  the  distributees  could  refer  to  ascertain  for  how 
much  if  any  thing  they  could  sue.  This  circumstance 
of  itself  would  perhaps  be  sufficient  to  preclude  the 
defence  of  lapse  of  time.  But  in  addition  to  this, 
he  failed  to  give  a  true  account  of  the  value  of  the 
estate  when  he  was  appointed,  as  we  must  presume 
from  the  fact  that  there  was  a  single  debt  against 
himself  of  more  than  twenty  thousand  dollars,  independ- 
ent of  all    others,    and  the  slaves  and  much  other  per- 
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sonal  property,  aad  he  only  entered  into  a  bond  in  tke 
penalty  of  fifteen  thouBand  dollars,  for  tke  faithful  per* 
formanee  of  his  trast  He  also  told  a  son  of  one 
of  the  brothers  in  1884,  and  his  brother  David  a  few 
years  after,  that  he  hoped  to  be  able  to  settle  up  in 
a  very  short  time,  and  expected  to  save  something 
for  the  heirs,  and  that  he  was  working  for  them  as 
well  as  himself.  On  tke  part  of  the  complainants,  it 
may  be  said  as  explanatory  of  their  delay,  that  they 
were  nomerons,  careless,  separated  by  distance,  some 
nnder  disabilities,  all  entertaining  unbounded  confidence 
in  their  brother  Thomas,  and  lo<^ng  up  to  him  as 
the  bend  of  the  name  since  the  death  of  the  great 
lawyer  Jenkin,  not  doubting  but  that  he  would  bring 
light  out  of  darkness,  and  do  all  things  right  in  the 
end. 

Under  all  these  circumstances  it  would  certainly  be 
unprecedented  to  repel  the  complainants,  because  of 
the  lapse  of  time.  There  is  no  place  or  time  from 
which  to  raise  any  presumption  of  a  settlement,  pay* 
ment,  or  loss  of  papers  in  favor  of  defendants'  testa- 
tor. He  never  placed  himself  in  a  condition  to  ere* 
ate  the  presumption  in  his  favor ;  the  more  especial- 
ly where  the  matters  in  defence  for  delay  on  the  part 
of  complainants,  above  referred  to,  are  taken  into  con* 
sideration.  The  case,  then,  must  stand  upon  its  mer- 
its, without  regard  to  the  statutes  of  limitations  or 
kipse  of  time,  so  far  as  they  are  relied  upon  as  a 
complete  defence  or  bar  to  this  suit.  But  still  we 
cannot  open  the  case  for  a  general  •account  after  so 
long  a  delay  and  tke  death  of  the  administrator. 
The     transactions    are    too    much    ^^bscored    by    time, 
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and  the  danger  of  iigiistice  too  great  to  enter  into  m 
strict  and  minute  accoont.  To  thk  extent  the  laches 
of  the  eomphunants  mnBt  be  held  to  affect  their 
claim. 

We    are    fully  satiified,    however,  that   no  part  of 
the  $20^0,  has    ever    been    paid   or   in    any  manner 
accounted    for,    in  the    administration.      For    this  sum, 
therefore,  with  interest   from  the  time    it  was  due,  ao- 
cordiDg   to  the  contract  set  forth  in  the  bond  for  title, 
a     decree    will    be    rendered     against    the    defendant. 
True,  the    land  itself  cannot  be  reached,  as  the  statute 
of  limitations  bars  the  vendor's  Hen — 1  Sneed's  R.  193 ; 
but  that  does    not    affect   the    question  of  liabiKty  for 
die  consideration  as  assets.      He  will  also  be  charged 
wiUi    the    amount  of  profits  made    by    his    testator  on 
the  tract  of  land  in  Bedford  county,  sold  under  a  judg- 
ment ia  favor  of  Kirkman  and  others,   against  the  ad- 
ministrator, and  bought  by    him  at  $600.      This  judg- 
ment was  for  $8,000.00.      The  plea    of  fully  adminich 
tered  was  found  for  the  administrator   by  c&nsent^  and 
the    land    made     liaUe    by    scire    faciae    against    the 
heirs.     It  was  bought  by  the  administrator  at  the  said 
stun  of  $600,   and  he  obtained   the   Sheriff^s    deed,  fay 
satififying  the    sheriff  that    the    judgment  belonged    to 
him    without  paying  the  amount  of  his  bid.      Near  the 
date  of  his  purchase,  he  sold    about  one    half  of  the 
land  for  $6,000.00,  and   the  d^ndant,  as  his  executor, 
has  sold  the  other  half  since   his  death  under  the  will 
at    about    $12,000.00,  showing  a    dear  profit,    besides 
rents   for  near  a  quarter  of  a  century,  of  near  twenty 
thousand    dollars.      Of  this   land  he    was    a  tenant  in 
common  wilh  the  complainants  and  should  have  saved 


SEPTEMBER  TERM,  1855.  181 

■    ■■-    I    I       I  »  ■  I.   I.I         I       ■  I  .11  II         -.  — _ 

J«kM  Laikrt7,  ei  d,,  v$.  T.  W.  Turiey,  Ez'r,  ti  al. 

it,  by  tke  hoaeet  application  of  the  fimcbi  in  his  hands, 
but  eaosed  it  to  be  sold  by  the  false  and  fraudulent 
finding  of  the  plea  of  fully  adminiBtered  in  hia  favor, 
and  for  these  reasons  cannot  be  allowed  to  speonlate 
at  their  expense.  Vide^  Vanhom  vs.  Fonduy  5  Johns. 
Oh.  R.  407,  410,  and  1  Wh.  &  T.  Leading  Gases.  56, 
189,  145,  as  to  the  delay  m  filing  the  bill.  Tbis 
principle  embraces  administrators;  id.  187,  and  tenaalB 
in  common,  56.  Besides  this,  there  is  much  reason  to 
believe  that  whatev^  he  may  have  paid  was  with  the 
iarust  fund  in  his  hands.  It  appears  by  his  own  letters  to 
his  brother  Jenkin,  soon  after  the  purchase  of  the  '^  Bean's 
Station"  properly  in  1620,  and  by  other  evidence,  diat 
he  was  worth  nothing  outside  of  this  properly  at  the 
date  of  his  administration.  After  that  time  his  dir^ 
eumstances  continued  to  improve,  and  he  died  wiuih 
near  one  hundred  thousand  dollars,  without  any  6z» 
traordinary  exertions  or  successful  speculations.  The 
eurcumstances  make  it  clear  that  his  fortune  has  ra» 
salted  in  some  way  from  his  connection  with  the 
estate  of  his  brother.  There  is  much  reason  to  believe 
that  by  proper  management,  and  the  faithful  discharge 
of  his  duties  as  representative  of  his  brother,  tbat  the 
debts,  heavy  as  th^  were,  might  have  been  all  paid, 
and  an  immense  ertate  saved,  for  the  complainants 
There  was  certainly  never  laid  in  the  State  a.  better 
foundation  for  a  very  large  fortune  by  the  foresight 
and  sagacity  c£  any  man  of  that  day.  But  by  the 
negligence,  fraud  and  cupidity  of  the  adbiinistrator,  the 
estate  was  all  wasted  and  the  administrator  as  wdl 
as  some  otiiiers,  in  apparent  confederation  with  him, 
had  the  good  fortune  of  living   and  dying   rich.      Bat 
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80  far  as  this  particular  tsraasactioii  is  concerned,  it  is 
tangible  and  the  iiynry  can  be  redressed.  He  wiU 
be  held  to  have  acted  for  the  common  benefit  in  the 
discharge  of  the  land  fit>m  the  judgment  which  was 
levied  upon  it,  and  made  to  account   accordingly. 

In  addition  to  his  character  of  administrator  and 
tenant  in  common,  he  was  at  the  time,  guardian  for 
the  Lafiertys,  who  were  then  infants.  The  case  of 
Tisdale  vs.  Tisdak  was  decided  at  the  last  term  at 
Jackson  upon  thia  principle.  A  reference  will  be 
made  to  the  Master,  to  ascertain  the  amount  for  which 
the  land  has  been  sold,  and  for  that  amount  with  in- 
terest the  defendant  will  be  charged,  after  deducting 
the  said  sum  of  $600.00.  But  it  is  alleged  that  the 
whole  judgment  of  $8,000.00,  was  paid  out  of  the 
first  sale  of  the  land,  and  that  the  same  can  be  made 
to  appear  by  proof.  The  Master  will  hear  proof  and 
report  how  that  fact  is,  and  the  question  whether  the 
whole  amount  or  only  the  $600.00,  shall  be  deducted 
from  the  amoimt  for  which  the  land  has  been  sold,  is 
reserved  until  the  coming  in  of  the   report. 

The  master  will  also  report  the  amount  of  profits, 
made  by  the  administrator  on  a  house  and  lot  in 
Nashville,  mentioned  in  the  pleadings  and  proof,  sold 
under  a  deed  of  trust,  given  by  his  intestate,  and 
bought  in  by  him.  There  is  proof  going  to  show 
other  liabilities  of  the  administrator  for  money  received 
for  debts  and  rents  of  land,  and  claims  lost  by  negli- 
gence which  might  and  should  have  been  collected,  as 
well  as  credits  to  which  he  is  entitled  for  money  paid 
out  of  the  estate ;  but  for  the  reasons  before  stated, 
these  matters  will  not  be  opened  for  investigation,  but 
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the  relief  will  be  confined  to  the  three  items  above 
specified.  All  the  costs  will  be  paid  by  the  defendant. 
Let  a  decree  be  entered  accordingly. 


Catherine  Ktlb  vs.  James  M.  Moore^  Adm'r. 


nuTBiBunoH.  0/  perwnaltjf  among  eoUaUraU,  In  the  distribution  of  ike 
personalty  of  intestates,  the  whole  and  half  blood  haye  equal  rights;  and 
there  is  no  law  giving  any  preference  to  the  half  blood  on  the  side  of  the 
transmitting  ancestor  to  the  exclusion  of  the  other  Une. 


mOM   HAWKINS. 


This  is  an  agreed  case  from  the  Chancery  Court 
at  Rogersville.  The  question  is  fiilly  stated  in  the 
opinion. 

Hebsksll,  for  the  complainant. 
Nelson,  for  respondent. 

Garuthbes,    J.y    delivered   the    opinion  of  the  Court. 

John  A.  Moore  died,  leaving  personal  estate  of  the 
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vatae  of  about  $2,000,  and  die  defendant  became  his 


The  deceased  left  no  parents,  ndfe  or  children,  but 
several  brothers  and  sisters  of  the  whole  blood,  and 
half  brothers  and  sisters  on  the  side  of  his  mother, 
as  well  as  of  his  father.  The  estate  was  derived 
from  his  father.  The  defendant  made  distribution 
equally  between  the  fidl  blood  and  the  half  blood 
on  the  paternal  side,  to  the  exclusion  of  the  side  of 
the  mother,  of  whom  the  complainant  is  one.  This 
bill  is  filed  for  redress,  and  the  question  is,  whether, 
under  the  circumstances,  the  half  blood  on  the  mater- 
nal side  are  entitled  to  share  equally  in  the  distribu* 
tion. 

If  the  estate  had  been  realty,  the  proper  direction 
was  given  to  it,  as  by  the  first  proviso  to  the  3d  sec. 
of  the  act  of  April,  1784,  ch.  22,  the  half  blopd  of 
the  line,  from  the  head  of  which  the  land  was  de- 
rived, are  to  inherit,  to  the  exclusion  of  the  other  line. 

In  the  distribution  of  personally,  among  collaterals, 
the  rule,  as  laid  down  in  the  act  of  1766,  ch.  3,  Car. 
if,  Nich.y  253,  and  not  since  dianged,  is,  ''In  case 
there  be  no  child,"  (or  wife,)  "th^i  to  the  next  of 
kindred,  in  equal  degree,  of  or  unto  the  intestate,  and 
their  legal  representatives,  and  in  no  other  manner 
whatsoever." 

The  only  inquiry  then  is,  who  are  the  next  of  kin 
to  the  deceased?  This  is  to  be  ascertained  by  the 
application  of  the  civil  law  rule  of  computation,  which 
has  been  adopted  here  and  in  England,  in  questions  of 
descent  and  distribution.  This  mode,  as  to  collaterals, 
10  to  count  the  degrees  flnom  the  desceaaed  up  to  the 
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omnmon  parent  or  ancestor,  and  down  to  the  relations 
in  question.  Wliere  there  are  more  than  one  in  equal 
degree,  they  are  to  participate  equally  in  the  distribu* 
tion  of  the  property.  The  half  blood  on  the  side  of 
the  father,  and  those  on  the  side  of  the  mother,  are 
in  equal  degree.  The  father  is  in  the  first .  degree, 
and  so  is  the  mother,  and  the  children  of  each  are  in 
the  second  degree  to  the  estate.  There  is  no  law 
giving  any  preference  to  the  half  blood  on  the  side 
of  the  transmitting  ancestor  to  the  exclusion  of  the 
other  line  in  the    distribution  of  p^isonally. 

Oar  statute  of  descents  of  1784,  ch.  22,  §  3,  abol* 
ished  the  rule*  of  the  English  law,  which  excluded  the 
half  blood  from  the  inheritance,  as  one  founded  alone 
in  feudal  policy,  inapplicable  here,  and  let  them  into 
an  equal  participation  with  the  whole  blood.  But  by 
the  first  proviso,  prrference  was  given  to  the  line  ftom 
which  the  land  descended. 

The  act  of  1796,  ch.  14,  changed  the  former  acts 
so  far  as  to  let  in  sisters  equally  with  brothers,  and 
also  expressly  provided  for  the  half  as  well  as  the 
whole  blood.  No  advantage  was  given  to  the  line  of 
the  parent  from  which  the  property  was  derived,  in 
this  act.  But  this  Court  decided,  in  2  Yerg.,  115,  that 
the  two  acts  should  be  construed  together,  and  that 
the  preference  was  still  continued. 

This  preference,  by  which  the  property  is  kept  in 
the  line  from  which  it  was  obtained,  is  very  much  in 
accordance  with  our  natural  feelings  and  sense  of  right 
and  justice,  but  still  it  can  only  exist  by  express  en* 
actment,  where  the  general  rule  is,  that  the  property 
shall    go    to    the    next   of  kin    equally.      To  ascertain 
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these,  we  have  a  definite  and  fixed  mode  of  calcula* 
tion  by  which  the  half  blood  on  each  side  are  found 
to  be  in  the  sam^  degree  of  relationship.  How  then, 
are  those  on  either  side,  to  be  excluded  without  a 
disregard  of  the  positive  mandate  of  the  statutes? 

On  jthis  subject,  the  English  statutes  and  ours  are 
very  nearly  the  same.  1  Will,  on  Ex.,  1  Vol.,  344;  2 
J.  C,  1092.  We  are  not  aware,  that  in  that  country 
or  this,  there  has  been  any  diversity  of  decision  in  re- 
lation to  the  equal  rights  of  the  half  blood  of  both 
lines  in  the  distribution  of  estates.  Nor  have  we 
known  any  case  before  in  our  Courts,  in  which  the 
provision  of  our  acts  of  descent,  giving-  a  preference 
to  the  line  of  the  transmitting  ancestor,  as  between 
brothers  and  sisters  of  the  half  blood  in  the  descent 
of  real  estate,  has  b^en  attempted  to  be  applied  to 
personalty.  It  certainly  cannot  be  done,  and  we  af- 
firm  the  decree  of  the  Chancellor. 
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Wm.  C.  Groves,  et  aL,  vs.  Anxa  Groves,  et  al. 


1.  Chakcebt  Ju&isdiction.  Partition  qf  estaiei  among  tenants  in  com- 
mon.  A  Court  of  Chancery  will  not  decree  a  partition  of  lamls  among 
persons  who  claim  as  tenants  in  common,  unless  the  title  be  elear 
and  indisputable. 

2.  Chakceby  Practice.  Act  of  1852,  ch.  865,  {  9.  The  ninth  section 
of  the  act  of  1852,  ch.  865,  has  no  application  to  any  suit  pending 
in  the  Chancery  Courts  of  this  State,  in  which  the  original  bill  was 
filed  before  said  act  took  effect. 


IROM  HAWKIKS. 


This  bill  was  filed  in  Chancery  at  Rogersville,  on 
the  24th  of  March,  1852,  by  the  complainants,  to  ob- 
tain a  decree  for  the  partition  of  certain  lands,  claimed 
by  them  as  tenants  in  common  with  the  defendants, 
all  of  whom  are  heirs  at  law  of  John  Groves,  dec'd, 
the  ancestor  under  whom  the  land  was  claimed.  The 
defendants  answer,  asserting  an  exclusive  right  to  the 
land  in  question.  At  the  May  Term,  1855,  Chancel- 
lor LucKT  dismissed  the  bill.  The  complainants  ap- 
pealed. 

C.  W.  Hall,  for  the  complainants. 
Hrmkelt,  and  McKimrBT,  for    the  defendants. 
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Gakuthbrs,  J.y  delivered  the  opinion  of  the  Court 

This  bill  was  filed  for  the  partition  of  a  tract  of 
land  in  Hawkins  county,  by  complainants,  who  claim 
to  be  tenants  in  common  with  the  defendants,  who 
are  all  the  heirs  at  law  of  John  Groves,  sr.,  deceased. 
The  defendants,  in  their  answer,  claim  title  to  said 
land,  in  exclusion  of  complainants. 

John  Groves,  sr.,  was  the  owner  of  the  land.  He 
had  three  children:  John,  jr.,  the  father  of  defend- 
ants, and  Jacob,  and  Susan,  who  first  married 
Flora,  and  then  Crowly.  The  said  Jacob  and  Susan 
are  the  parents  of  complainants.  All  the  children  of 
the  old  man  died  before  he  did,  leaving,  as  their 
widows  and  children,-  the  parties  to  this  suit,  as  be- 
fore stated.     The  ancestor  died  in   1847. 

Now,  the  defence  to  the  petition  is,  that,  >about 
1830,  the  ancestor  agreed  with  his  son  John,  who 
then  lived  upon  the  land  with  him,  that  he  should 
have  it  by  paying  to  his  brother  Jacob,  and  sister 
Susan,  a  sum  agreed  upon,  and  supporting  him  and 
his  wife  during  their  lives.  This  contract,  it  is  alleged^ 
was  fully  and  faithfully  performed,  on  the  part  of  the 
said  John,  jr.^  during  his  life,  and  his  famUy,  after  his 
death.  They  aver  that,  from  the  time  of  that  con- 
tract, they  have  occupied  the  land  under  a  continued 
claim  of  right  and  tide,  but  without  any  paper  exist- 
ing. They  insist  that  adverse  possession  has  perfected 
their  title.  The  proof  in  the  case  shows,  that  much 
of  the  money  was  paid  to  complainants'  ptrents,  and 
leaves  but  littie  doubt  as  to  the  general  accuracy  of 
the  facts  stated  in  the  answer,  in  relation  to  the  parol 


SEPTEMBER   TERM,  1855.  189 

WilUam  C.  €hroTet»  et  al.f  m.  Anna  Chnytes,  et  oL 

oontraot.  But  these  are  qaestioxui  not  now  to  be  a4ja-* 
dieated.  And  we  do  not  undertake  to  say  more  than 
that  the  title  of  oomplainants  is  not  sujBiciently  clear 
and  unembarrassed  to  authorize  a  decree  of  pattitian* 

There  certainly  can  be  nothing  better  settled  in 
this  State,  than  that  a  bill  for  partition  will  not  lie 
except  where  the  title  ia  clear  of  dispute. — Burton  vs. 
Rutland^  3  Hum.,  435-6.  It  is  not  a  proceeding  in 
which  controverted  titles  can  be  settled,  but  its  only 
otgect  and  scope  is  to  divide  that  which  is  joint  among 
the  tenants  in  severalty.  And  if  the  title  is  disputedi 
partition  will  not  be  made  until  the  dispute  is  settled 
in  an  appropriate  form  of  action. — Neely  vs.  Brogle^f 
4  Hum.  177.  So  soon,  then,  as  it  is  made  to  appear 
that  there  is  ground  for  a  contest  about  the  title,  a 
Court  of  Eulty  will  withhold  its  hand,  until  that  con- 
troversy is  settled  by  the  proper  forum,  whether  that 
may  be  at  law  or  in  chanceiy.  This  must  precede 
a  decree  of  partition.  The  defendants  claim  title  to 
the  whole,  as  vendees  of  the  common  ancestor,  and, 
by  virtue  of  long  adverse  possession.  How  far  their 
possession  would  avail  them,  under  the  statute  of  limi- 
tations,  or  to  raise  a  presumption  of  deeds,,  are  ques* 
tftons  that  Would  properly  come  up  in  a  Court  of  Law, 
in  an  action  of  ejectment.  The  complainants  must 
establish  their  rights,  as  tenants  in  common,  before 
they  can  ask  partition.  This  proceeding  is  not  in- 
tended to  try  titles,  and  dispose  of  questions  proper 
for  an  action  of  ejectment,  and  thus  usurp  the  juris* 
diction  of  1^  Court  of  Law. 

But  the  proof  shows,  it  is  insisted,  that  the  de- 
fendants,   having  no    paper    title,    can    only   claim    a 
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defensive  title  to  the  extent  of  their  actaal  enclosures, 
and  partition  might  be  made  of  the  balance  of  the 
tract.  If  this  were  conceded,  we  would  not  decree  a 
partial  partition. 

Whatever  right  the  complainants  have  most  be  es- 
tablished in  a  Court  of  Law,  and  then,  if  successful, 
they  will  be  tenants  in  common,  and  have  a  right  to 
partition. 

Secondly.  The  complainants'  solicitor  contends,  that, 
even  if  this  doctrine  be  correct,  yet,  since  the  act  of 
1852,  ch.  365,  §  9,  when  the  defendant  answers,  all 
objection  to  the  jurisdiction  of  the  Court  shall  be  re- 
garded as  waived,  although  it  be  a  matter  of  legal 
jurisdiction.  This  act  will  lead  to  some  very  strange 
consequences,  when  applied  in  practice,  and  will  ena- 
ble the  parties,  by  concert,  to  produce  the  most  per- 
plexing confusion  of  jurisdiction,  and  defraud  the  jury 
Courts  of  their  appropriate  business.  All  Chat  is  ne- 
cessary to  get  actions  of  slander,  trespass,  or  malicious 
prosecution,  into  the  Chancery  Court,  is,  that  the  de- 
fendant should  fail  to  demur,  but  answer.  But  it  is 
not  for  us  to  question  the  wisdom  of  the  Legislature, 
or  disregard  their  constitutional  enactments. 

Witiiottt  deciding  whether  that  act  would  apply  to 
such  cases  as  the  present,  or  to  any  case  where  the 
objection  does  not  appear  on  the  face  of  the  bill,  it 
is  enough  for  this  case  to  state  that  this  bill  was 
filed  before  that  act  went  into  effect,  and  consequentiy 
is  not  governed  by  it. 

The  decree  of  the  Chaifcellori  dismissiqf  the  bill, 
will  be  afiKrmed. 
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Keuifer,  Headrix  ft  Co.,  vs,  Thomas  J.  Pftrdne,  et  al. 


Nbctffbr,  Hendbix  &  Co.,  vs.  Thomas  J.  Paboub,  et  al. 


FsAUDULBXT  GoxTBTAifCBS.  I^setU  of  Trust.  FU^titious  ConaideraHan.  A 
debt  haying  no  real  existence  at  the  time  of  the  execution  of  a  deed  of 
trust,  but  merely  prospective  in  its  nature,  to  be  created  by  subsequent 
dealings  between  the  parties,  cannot,  by  parol  agreement,  or  distinct  eon- 
tract  at  the  time,  be  looked  to  or  embraced  by  the  terms  of  said  deed. 
Thus,  where  the  debtor,  being  indebted  to  others  at  the  time,  owed  but  $804 
to  the  eettui  fue  tru^t,  but,  under  contract,  was  to  be  furnished  with  goods 
to  the  amount  of  $2,000,  and  executed  a  deed  of  trust,  purporting  to  be 
for  the  security  of  $2,500,  which  amount,  by  parol  agreement,  was  in- 
tended to  embrace  the  actual  as  well  as  the  prospective  debt — such  con- 
veyance is  fraudulent  in  law  as  to  other  creditors-— but  in  the  absence  of 
frauJf  in  fact,  will  be  valid  security  for  the  debt  of  $804. 


r&OH    XAKILTOir. 


This  bill  was  filed  at  Han*ison  upon  the  facts  and 
for  the  purposes  stated  in  the  opinion.  At  September 
Term,  1855,  Chancellor  Van  Dtke  decreed  in  favor  of 
the  complainants.      The  respondents  appealed. 

Welcker  and  Key,  for  the  complainants. 
MiNNis,  for  the  respondents. 

OAmoTHBBs,   J.,  delivered  the  opinion  of  the  Court. 

The  complainants,  who  ar6  merchants  of  Agusta, 
Georgia,   sold   goods  to  defendant  Pardue,   who  had  a 
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Grocery  Store  in  Chattanooga,  and  onthe  17th  Febmary, 
1853,  took  his  note  for  9716.53,  the  amount  then  due, 
at  six  months.  Pardae,  on  the  let  of  August,  1653, 
sold  out  to  Melville  Auchinlick,  his  entire  stock,  for 
upwards  of  $2,000  on  time,  and  discontinued  buaineBS. 
On  the  13th  May,  1853,  Pardue  executed  a  deed  of  trost 
to  J.  W.  Webster,  for  the  benefit  of  Webster  &  Palms, 
wholesale  grocers,  in  Savannah,  upon  lot  No.  16,  on 
Poplar  street,  in  the  city  of  Chattanooga,  on  vehich  he 
then  lived.  The  object  and  purpose  of  the  deed  is  thus 
stated:  *'I  have  purchased  of  Webster  &  Palms,  (mer- 
chants,) a  stock  of  goods  for  $9,500,  for  which  /  am  in- 
debted to  them,  and  am  desirous  to  secure  and  make  cer- 
tain the  payment  of  said  $2,500;  now,  if  I  should  pay 
the  said  debt  within  eighteen  months  from  this  date,  then 
this  deed  to  be  void,"  but  if  not^  then  the  lot  to  be  sold 
by  the  trustee  on  ten  days'  notice,  to  raise  the  money. 

This  bill  is  filed  to  set  aside  the  said  deed,  as  well 
as  the  sale  of  the  groceries  to  Auchinlick,  upon  the 
ground  that  they  were  fraudulent  sales  as  to  creditors. 

There  is  no  proof  in  the  case,  but  the  facts  are 
all  agreed  upon  in  the  pleadings.  The  only  con- . 
test  here,  is,  as  to  the  lot.  At  the  time  the  deed  of 
trust  was  made,  Webster  states  in  his  answer,  that  Par- 
due  was  only  indebted  to  his  firm  $304,  for  groceries 
then,  or  before  purchased.  He  proposed  to  secure  the 
amount  already  due,  and  secure  a  further  credit  with 
them  for  other  groceries  to  be  ordered,  and  delivered,  *  in 
future,  as  they  might  be  needed  in  his  business  in 
Chattanooga.  The  proposition  was  acceeded  to,  and 
from  the  Sd  to  the  21st  June,  the  account  was  enlarg- 
ed  to  seventeen    or   eighteen   hundred   dollars.      Some 
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paymenta  had  been  made,  so  that  at  the  filing  of  the 
answer  the  balance  due  Webster  ds  Palms,  as  they  state, 
Was  $1,406,  in  three  notes;  Ac  said  note  for  $804,  da- 
ted April  29,  1858,  and  dne  in  ninety  days;  one  for 
$1,009,  dated  June  0,  1853,  at  four  months,  for  $141. 

Now,  the  first  question  upon  this  state  (^  faets,  is, 
whether  this  deed  of  trust  is  firaadnlent,  as  against  the 
complainant,  as  a  creditor,  so  as  to  afibrd  no  obstacle 
to  the  collection  of  his  debt,  by  this  attachment  bill, 
for  the  sale  of  the  lot« 

The  deed  sets  forth  the  false  and  fictitious  conside* 
ration,  calculated  to  deceive  and  deter  creditors.  It 
purports  to  be  for  a  debt  then  dne  of  $2,500,  when 
only  $304  were  in  fact  due.  It^does  not  provide  for 
future  advancements  in  goods  or  money,  and  purports 
on  its  face,  to  be  a  security  for  such  prospective  debts. 
If  this  could  be  permitted  at  all,  it  could  only  be  by 
spreading  the  contract  upon  the  deed,  so  that  all  having 
an  interest  in  the  matter,  could  be  informed  as  to  the 
extent  of  the  incumbrance.  One  creditor  Is  not  al- 
lowed to  provide  security  for  himself  as  to  fixture 
debts  and  deaHngs  by  parol,  to  the  hindrance  and  delay 
of  other  honest  creditors.  We  need  not  now  eonsMer 
of  the  question  as  to  how  far  prospective  advances  oiE 
goods  or  money  may  be  secured  by  mortgage,  because 
to  raise  that  question,  the  case  must  be  expressly  set 
forth  in  the  deed,  for  it  is  well  settled  that  a  subse- 
quent debt  under  a  parol  agreement  at  the  time,  or 
by  distinct  contract,  cannot  be  looked  to^  qr  embraced 
by  a  mortgage  or  assignment  which  is  silent  in  relation 
thereto.       And  this  last  is  the  case  before   us.     It  is 

agreed  that  the  goods  were  purchased  at  the  time,  to 
14 
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be  ordered  and  delivered  in  fature,  and  that  the  debt 
was  therefore  then  created,  and  conid  be  well  secured. 
But  there  was  no  debt  then  created.  The  transaction 
had  none  of  the  elements  of  the  contract.  No  cer- 
tain qoantily  of  goods  was  sold  and  purchased,  no 
price  fixed,  no  time  of  delivery  or  payment  designated. 
They  might  extend  or  discontinne  their  dealings  after* 
wards  at  pleaBore.  Neither  parly  was  bound  to  pro* 
ceed  any  further.  Here,  then,  was  a  pretended  con- 
veyance of  a  valuable  lot,  worth  from  fifteen  hundred 
to  two  thousand  dollars,  to  secure  the  payment  of  a 
large  debt  which  the  vendor  did  not  owe,  and  might 
never  owe,  when  the  complainants  and  other  honest 
creditors  were  unable  to  find  other  property  out  of 
which  to  collect  their  debts.  The  statement  of  the 
case  alone,  is  sufficient  to  shew  that  no"  law  could 
sustain  such  a  deed,  or  allow  it  to  obstruct  a  bbna 
fide  creditor  for  a  moment,  in  the  pursuit  of  his  debt. 
The  recital  of  a  fictitious  consideration,  as  th^ 
ground  of  the  deed,  is  evidence  of  an  intention  to 
hinder  and  delay  creditors.  Peacock  vs.  TompJttiu, 
Meigs,  817  to  381 ;  GObs  vs.  Thompstm,  7  Humph.,  179, 
and  same  810. 

The  cases  referred  to  in  argument,  in  Johnson's, 
Granch's,  Gowen's  and  Peters'  Reports,  recognizing  the 
legality  of  mortgages  providing  for  ftiture  debts  and 
advances,  will  probably  all  be  found  to  relate  to  cases 
where  the  deeds  on  their  face  make  such  provision 
expressly.  *  It  is  not  necessary  now  to  say  how  far 
we  would  go  with  those  decisions  in  a  proper  case. 

There  was  not,  perhaps,  any  intentional  fraud  in 
this    case,   but  it  is  evidently,   for  the   reasons  stated* 
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fraudalent    in    law,    as    tending    to    hinder,    delay    and 
defeat  creditors. 

But  according  to  the  case  of  Peacock  vs.  Tvmpkinsj 
before  cited,  and  other  cases  since  decided  by  this 
Court,  upon  the  same  principle,  there  being  no  fraud 
in  fact,  or  apparent  upon  tHe  face  of  the  instrument, 
the  deed  of  trust  may  be  held  good  as  a  security  for 
the  debt  of  $804,  really  due  at  the  time  the  deed  was 
made.  Beyond  this,  it  is  fraudulent  and  inoperative 
as  to  other  creditors.  As  to  the  subsequent  debts,  the 
defendants  must  stand  upon  the  same  grounds  of  the 
complainants  and  other  creditors,  imd  can  ei\joy  no 
advantage  or  preference  in  consequence  of  his  mort- 
gage. 

« 

The  property  will  be  sold,  and  the  proceeds  first 
applied  to  the  discharge  of  the  lien  of  Carter,  for  the 
balance  of  the  purchase*  money;  next,  to  the  payment 
of  the  said  sum  of  $304,  less  $48.05,  which  is  admit- 
ted to  have  been  paid  on  it  by  defendants  in  their 
answer,  with  interest,  to  Webster  &  Palms,  and  iben 
to  the  debt  of  complainants. 

Decree  accordingly. 
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1,  Chavosxt  Saum.  SeUin^  andi  ioU  for  froudUUnt  eomMpiafaon  omoiy 
bidders.  A  frftudulent  oombination  among  the  bidden  at  a  Chanceiy 
•ale  of  real  estate  to  preyent  and  Buppress  the  bidding,  presents  a 
proper  ease  for  the  intervention  of  a  Oourt  of  Chancery  upon  a  pro- 
per application,  to  set  aside  the  sale  and  re-open  the  biddings. 

2.  Saks.  Same.  The  eaee  in  judgment.  A  simple  agreement  between 
two  er  more  persons,  each  of  whom  wished  to  purchase  a  part  onlj 
of  the  land  oiFered  at  a  Ghascery  sale,  that  they  would  purchase  the 
whole  jointly,  and  afterwards  make  division  among  themseWes,  does 
not  constitute  such  a  oombination  to  stifle  the  biddings  as  would 
ntiate  the  fale.    Such  a  proceeding  is  neither  SUegel  or  immoral. 

S.  Samb.  How  appUeation  to  $et  aeide  Sale  for  fraudulent  combination 
mmt  be  made.  A  Court  of  Chancery  will  not,  after  confirmation  ci 
»  sale  of  land,  upon  a  mere  suggestion  of  firaiid,  permit  the  ques- 
tioft  to  be  raioed.    There  must  be  a  formal  application  by  bill. 


reOM    HAWKIXS. 


This  was  a  proceeding  in  Ghnnoety  at  Rogenville, 
to  set  aside  a  sale  of  a  tract  of  land  lying  in  Fay- 
ette county,  which  was  sold  under  a  decretal  order  of 
said  Court  in  the  case  of  McMinrCs  Legatees  vs. 
Joshua  PhippSf  Adm'r.,  upon  the  ground  of  an  alleged 
fraudulent  combination  between  the  purchasers  and 
others,  to  stifle  competition  among  the  bidders.  It  ap- 
pears that  three  persons  whose  lands  adjoined  the 
land  in  question,  each  desired  to  purchase  the  part 
thereof  contiguous  to  them  respectively,  but  neither 
to    purchase    the     whole.       They    accordingly 
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agreed  to  purchase  Jointly  and  make  a  miltable  divis- 
ion afterwaiti8.  The  land  wafl  purchased  by  one  of 
the  party — ^the  purchase  money  paid — and  the  sale 
confirmed,  after  which,  upon  a  suggestion  of  counsel 
that  there  had  been  a  fraudulent  combination  to  sup<* 
press  the  biddings,  the  Chancellor  ordered  proof  to  be 
taken,  and  upon  a  hearing,  set  aside  the  sale  and  or* 
dered  a  re-sale.      The  purchasers   appealed. 

C.    W.  Hall,  for  the  complainants. 

Sabton  and  Matvard,  for   the  respondent. 

Rabkis,  S.J  delivered  the  opinion  of  the  Court 

At  the  February  Term,  1852,  of  the  Chancery  Court 
at  Rogersvifle,  a  decret^  order  was  made  in  the  cause 
of  McMinn^s  Legatees  vs.  PhippSj  directing  the  sale  of 
a  tract  of  417  acres  of  land  in  Fayette  county,  Ten-^ 
nessee,  by  llie  CleA  and  Master,  or  an  agent.  The 
eale  was  made  in  pursuance  of  said  order  on  the 
15th  of  May,  1852,  and  H.  A.  Taylor,  became  the 
purchaser  for  the  sum  6f  $1,(168,  of  which  9556,  was 
paid,  and  a  note  and  security  giv^i  for  the  balance. 
AH  of  which  was  reported  by  the  Cleik  and  Master  to 
Ibe  November  Term  of  said  Court;  which  report  was^ 
at  ^  said  November  Term,  confirmed  by  the  Court,  and 
the  Clerfc  and  Master  ordered  to  collect  and  diBtrilmte 
the  balance  of  the  purchase  money.  At  the  Novem- 
ber  Term,  18to,  the  purchase  money  having  all  been 
paid,  Mr.  Taylor,  by  his  solicitor,  applied  to  the  Court 
to  vert  the  tide  te  said  tract  of  land  in 
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Thereupon  complainants'  cooniel  produced  t\i7o  let- 
ters  from  one  L.  M.  Scott,  and  suggested  that  there 
was  a  fraudulent  combination  and  coUusion  in  the  pur- 
ohape  of  said  land,  and  upon  this  suggestion  alone» 
the  Chancellor  made  an  order  directing  the  solicitor  of 
complainants'  to  take  proof  upon  the  question  of  fraud* 
Much  proof  was  taken  pro  and  con*  which  showed  sub- 
stantially that  Taylor,  Degraffenried  and  Springfieldt  all 
owned  lands  a4joining  the  land  that  was  sold,  and  each 
of  them  desired  a  portion  of  it,  and  it  was  agreed  that 
Taylor  should  purchase  the  land  for  them  jointly,  and 
that  they  would  divide  it  between  them  so  as  to  suit 
the  convenience  of  each.  There  is  also  proof  show- 
ing that  John  E.  Douglass  desired  the  gum  and  ^p- 
lar  timber  that  was  upon  the  land  for  the  purpose  of 
sawing  lumber,  and  that  he  had  promised  that,  if  the 
land  was  offered  at  public  sale  he  would  make  it  bring 
$4  per  acre, — ^that  Taylor  told  him  he  would  make  it 
bring  that  amount, — ^that  he  oared  nothing  about  such 
timber  as  Douglass  wanted,  and  if  he  made  the  pur- 
chase, so  far  as  he  was  concerned,  he  would  give  him 
the  timber,  and  he  had  no  doubt  Springfield  would 
do  the  same,  that  there  was  no  agreement,  or  un- 
derstanding that  he  was  not  to  bid  against  them  and 
they  were  to  give  him  the  timber.  There  was  also 
proof  that  they  and  others  in  the  neighborhood  had 
given  him  timber  of  the  same  description  off  of  their 
own  lands. 

There  is  also  much  proof  as  to  the  value  of  the 
land,  the  weight  of  which  is  that  it  sold  for  a  fair 
price. 

Upon  this  proof  the  ChanoeHor  set  the  sale  aside,  and 


SEPTBMBBR  TBRM,   1855.  lOf 

Mollinn's  L^ktoM  «t.  JobIum  Kiifp*,  Adm'iN 

^ ^ • 

ordered  a  re-sale  of  the  land.     From  which  order  Tay-» 
lor  appealed  in  error  to  this  Court. 

Two  questions  are  presented  for   our   consideration: 
1st.    Was    this  such   a   fraudulent    combination    to 
avoid  competitioni  as  will  vitiate  the  sale?    And, 

2d.  If  so,  can  the  question  be  raised  upon  a  mere 
suggestion,  without  proceeding  by  bill,  to  which  the  pur- 
chaser would  have  the  right  to  put  in  an  answer,  so 
as  to  admit  the  facts  if  true,  or  make  up  an  issue  upon 
the  charge  of  fraud  ? 

Upon  the  first  proposition  there  can  be  no  doubt, 
that  if  the  land  had  been  divided  into  three  lots  and 
sold  separately,  and  Mr.  Taylor  had  desired  to  pur- 
chase lot  No.  1,  Mr.  Springfield  lot  No.  2,  and  Mr. 
Pegrafienried  No  3,  and  they  had  agreed  among  them- 
selves, that  neither  should  bid  against  the  other  for  the 
lots  they  desired  to  purchase  respectively,  mich  an 
agreement  would  have  been  a  fraudulent  combinatioit 
to  avoid  competition,  and  the  sales  would  have  been 
voidable.  1  Story's  Eq*  Jur.  sec.  293,  2  Law  Lib'y, 
L«  &  Eq.  920.  But  such  is  not  this  ease.  Here,  the 
whole  tract  was  to  be  sold  together,  and  each  of  the 
parties  wanted  certain  portions  of  it,  but  neith^  want- 
ed to  purchase  it  all;  hence  they  entered  into  an  agree- 
ment to  purchase  jointly  and  to  make  a  division 
among  themselves,  so  as  to  suit  the  convenience  of 
each. 

Such  an  agreement  is  not  a  fraudulent  oonibination 
to  stifle  competition,  nOr  is  it  against  pnblio  poliey,  or 
utriot  morality* 

In  the  case  of  Smithy  et  al,  vs.  Greenlee^  2  Dev. 
Law  Rep.  229,  Chief  Justice    HeiidcDnon,   in  delivering 
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the  opinion  of  the   Supreme  Conit  of    North    Carolina, 
lays  down  this  general  principle: 

''Bat  it  should  be  clearly  understoodi  that  it  is  not 
intended  to  intimate  an  opinion,  that  persons  may  not 
associate  together,  and  unite  in  their  biddings  from  any 
other  caose  or  motive  than  that  of  dtttroying,  stifling, 
or  paralyzing  competion.  Persons  may  unquestionably 
unite  in  their  biddings  under  a  great  variety  of  circum* 
stances.  As  where  the  whole  article  for  any  reason, 
does  not  suit  the  individuak  of  the  association,  as 
being  of  more  cost  than  one  would  wish  to  porchasei 
or  where  it  consists  of  parts,  some  iuitable  to  one,  €Md 
same  to  others  of  the  association^  d(c. 

This  principle  we  think,  fhlly  covers  the  case  be* 
fore  the  Court,  and  is  sustained  by  numerous  author^ 
ities. 

In  the  case  of  Morton^  Smith  Sf  Co.^  vs.  Abtin,  11 
Humph.  278,  which  was  an  application,  by  petition^  to 
set  aside  a  sale  under  a  decree  in  Chanceiy,  brfore 
confirmaiumf  upon  the  ground  of  mistake,  though 
the  Court  set  the  sale  aside,  the  mistake  being 
clearly  made  out,  and  that  the  parties  were  misled 
thereby,  yet,  His  Honor,  Judge  Gkbsk,  in  delivering 
the  opinion  of  the  Court,  at  page  281,  says,  '*We  do 
not  think  that  it  is  for  the  interest  of  parties  that  the 
sale  of  the  Master  should  be  set  aside  for  slight  causes. 
Such  a  practice  would  tend  to  deter  bidders,  as  they 
would  have  no  reliance  that  they  were  to  get  the 
ptoptxty  which  might  be  straok  off  to  them.  There 
should,  therefore,  in  every  case,  where  such  sale  is  set 
aside,  be  special  circumstances  rendering  it  inequitable 
to  eojffirm  the  sale.** 
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*'Iii  ordinary  sales  at  andiony  or  by  private  agre^* 
ment,  the  contract  is  complete  when  the  agreement  is 
sealed:  but  a  different  role  prevails  in  sales  before  it 
Master;  in  sach  cases  the  porcbaser  is  not  considered 
as  entitled  to  the  benefit  of  his  contract  till  the  Mas* 
ter's  report  of  the  pnrehaser's  bidding  is  absolutely  con- 
finned."      2  Dan.  Ch.  Pr.  009. 

^^  The  proper  time  for  opening  the  biddings  is  before 
tiie  Master's  report  of  the  sale  has  been  absolutely 
confirmed;  after  that,  increase  of  price  alonOji  howev- 
er large,  is  not  sufficient  to  induce  the  Court  to  grant 
the  application,  although  it  is  a  strong  auxiliary  argn* 
ment  when  there  are  other  grounds."    lb.  028. 

Upon  the  present  application  to  set  the  sale  aside 
and  open  the  biddings,  we  have  seen  that  there  was 
no  such  combination  to  stifle  or  suppress  competitiott 
in  bidding  as  would  amount  to  a  fraud  and  vitiate 
the  sale,  and  there  has  no  person  come  forward  and 
proposed  to  give  a  better  price  for  the  land;  we  there- 
fore think,  there  is  no  sufficient  cause  shown,  to  au- 
thorise the  Chancellor  to  set  the  sale  aside,  and  more 
especially,    after  the  confirmation    of  the  sale. 

But  if  this  had  been  a  proper  case,  could  the 
application  be  made  upon  mere  su^estion  or  motion? 
Or  should  not  the  grounds  upon  which  the  application 
is  founded,  have  been  set  forth  in  the  original  bill? 
We  are  aware  of  no  ccuie  where  this  question  has 
been  directiy  determined  in  Tennessee.  The  case  of 
Morton,  Smith  4*  (^o.y  vs.  Sloan^  11th  Humph.  278,  al- 
ready noticed,  and  the  case  of  Childress  vs.  Hurtj 
2  Swan,  487,  were  both  cases  to  set  sales  aside  and 
open  the    biddings;    and  though  in  each  case,   before 
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oonfirmatioD,  yet  the  appIieationB  were  by  petition. 
But  in  a  case  like  the  preeenty  where  the  sale  has 
been  confirmed  at  a  previous  Uarm  of  the  Court,  and 
all  the  consideration  money  paid,  it  is  in  the  nature 
ofy  and  indeed  is,  an  implication  to  the  Court  to  re* 
scind  a  contract;  and  although  the  purchaser  is  a 
quasi  party  before  the  Court,  yet  we  think  in  soeh  a 
case,  it  is  necessaryi  by  original  bill,  to  set  oat  the 
grounds  upon  which  the  application  is  made,  that  the 
party  may  have  an  opportunily  of  answering  and  ad- 
mitting  the  facts  or  making  an  issue.  We  think 
therefore,  for  both  of  these  reasons,  the  Chancellor 
erred  in  setting  aside  the  purchase,  and  we  reverse 
the  decree,  and  order  that  a  decree  be  r^idered  vest- 
ing the  title  in  fee  simple,  to  the  land,  in  the  pur- 
chaser. 
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William  H.  McCor,  Adm'r,  vs,  Hvqu  B&odericc,  Abbi'r* 


I.  Action  in  Fo&ha  Pavpebis.  A  personal  privilege.  Exeeuton  and 
AdmmUtrator9.  The  laws  authorisiBg  Buite  t»  forma  patq>ma  confer  i^ 
personal  privilege,  which  the  pauper  alone  can  ayail  himself  of.  A  rep- 
reBentatiye,  therefore,  cannot  be  permitted  to  bring  a  suit  or  take  an 
appeal  upon  an  affidavit  merely,  that  said  estate  is  insolvent. 

2»  Sams.  Same,  Same.  When  a  snit  has  been  regularly  commenced  ta 
forma  pauperie,  and  the  plaintiff  die,  the  representative  has  nothing  to  do 
but  to  carry  it  on  as  he  finds  it.    He  cannot  be  required  to  give  security 

•  for  the  prosecution  of  the  suit,  upon  a  revivor  in  his  own  name. 

S.  Plbadinq.  Upon  the  death  of  the  vendor  and  vendee  of  real  estate^ 
pending  a  proceeding  to  enforce  the  former's  lien  for  unpaid  purchase 

.  money,  and  the  revivor  of  said  suit  in  the  names  of  the  repiesentatiyes 
respectively,  the  heirs  of  both'  must  be  made  parties. 


nOK    OBBXNX. 


This  was  a  bill  filed  at  Greeneville,  for  the  pur- 
poses stated  in  the  opinion.  At  May  Term,  1854, 
Chancellor  Williams  decreed  in  favor  of  complainant. 
Respondent  appealed. 

MiLu^Alr  and  Bakton,  for  complainant 
Abmold,  for  llie  respondent. 

Caruthebs,  J.,  delivered  the    opinion  of  the  Court. 

George  House  sold  to  Clendenan  a  tract  of  land 
kt  four  doUars  per  acre,  and  obUgAted  himself  to  make 
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title,  &c.  Hoaae  filed  his  bill»  under  the  pauper  law, 
to  enforce  the  payment  of  the  balance  of  the  purchaae 
money  by  the  sale  of  the  land.  He  died  before  the 
hearing,  and  the  suit  was  revived  in  the  name  of  the 
complainant,  McCoy,  as  his  administrator.  Glendenan 
also  died,  and  the  defendant,  Broderick,  was  made  de* 
fendant  as  his  administrator,  and  guardian  ad  litem^ 
of  hb  heirs.  Decree  passed  for  the  sale  of  the  land 
for  the  amount  unpaid  of  the  purchase  money,  which 
appeared,  by  the  report  of  the  Master,  to  be  $113. 
From  this  decree  the  defendant  appealed  to  this  Court, 
without  giving  security  for  co^ts,  but  under  the  pauper 
law.  His  affidavit  states  that,  "Owing  to  the  insol- 
vency of  the  estate,  and  the  poverty  of  my  wards,  I 
ain,  as  administrator,  not  able  to  bear  the  expenses 
of  the  appeal  I  have  prayed  from  a  decree  this  day 
pronounced  in    this  Court,'^  &c. 

A  motion  is  now  made  to  dismiss  the  appeal,  upon 
the  ground  that  an  administrator  cannot  avail  himself 
of  the  provisions  of  the  act  of  1821,  ch.  22,  for  the 
aid  of  poor  persons,  in  obtaining  their  rights  in 
Courts  of  Justice. 

Upon  this  point  there  has,  perhaps,  been  no  abju- 
dication, and  it  is  said,  the  practice  has  been  con* 
flicting.  The  unprecedented  number  of  cases  before 
us  at  the  present  term,  and  their  general  character 
and  description,  very  well  sustain  the  sentiment,  ex- 
pressed so  often  by  counsel,  that  this  humane  and 
beneficent  act  is  liable  to  great  abuse,  and  has  be- 
come, in  many  instances,  a  sore  grievance  to  whole 
communities.  This  abuse  of  the  law  should  not,  how- 
ever, induce   the  Courts  to    disregard   the    liberal   and 
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generous  Bpirit  towards  the  poor^  in  which  it  origina* 
ted,  80  far  as  to  abridge  and  restrict  its  operation,  hy 
a  constrootion  too  strict  and  rigid.  But,  on  the  other 
band,  we  should  not  go  beyond  the  mandate  of  the 
Legislatare,  and  expose  society  to  the  evils  that 'might 
result  from  the  application  of  the  act  to  cases  not 
intended.  The  Courts  have  already  given  to  this  act 
a  most  liberal  and  enlarged  constroction.  It  certainly 
eannot  be  charged,  that  the  liberal  intention  of  the 
Legislatare  has  not  been  fully  carried  out,  if  not  some- 
what extended,  by  the  Judiciary.  We  would  not  de- 
part from,  but  sustain,  former  decisions.  Yet  we  do 
not  believe  that  the  act  will  bear  any  greater  enlarge- 
ment of  operation. 

Our  act  of  1821  was,  doubtless,  suggested  by  the 
English  statute  of  II  Henry  7,  ch.  12.  That  act 
was  intended,  like  ours,  to  open  the  Courts  to  the 
poor  as  well  as  to  the  rich,  when  their  rights  were 
trampled  upon  or  withheld.  But  in  that  act,  to  guard 
against  abuse,  a  provision  was  inserted,  that  some 
eounsel  should  certify  that  he  believed  the  applicant 
had  a  good  cause  of  action.  This  professional  opin- 
ion, in  addition  to  the  affidavit  of  the  party  as  to 
his  right  and  his  poverty,  operated  as  a  check  upon 
vexatious,  groundless  suits.  The  experience  of  the 
Courts  demonstrates  the  reckless  spirit  with  which  the 
most  harassing  suits  are  prosecuted  under  the  license 
of  this  act,  upon  the  most  groundless  claims.  It  may 
be  well  fbr  the  Legislature  to  consider  whether  it 
would  not  be  wise  to  prescribe  some  additional  grounds 
against  the  abuse  of  this  privilege  of  suing  without 
expense    or   risk.       There    would   be    no   danger     in 
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requiring  the  opinion  of  an  attorney,  who  had  examr 
^ned  the  case,  to  take  the  responsibility  of  certifying 
that  he  believed  the  applicant  for  the  benefit  of  tlie 
act  had  merits.  Bat  these  are  donsiderations  for  the 
Legislature,  whenever  it  shall  appear  that  real  abuses 
exist,  and  that  the  complaints  are,  therefore,  weU 
founded.     We  must  administer  the  law  as  it  is. 

Under  the  English  act,  as  well  as  ours,  a  resoit 
to.  the  act  is  a  personal  privilege,  and  must  be  by 
those  only,  whose  rights  are  invaded  or  withheld.  The 
rights  and  remedies  of  a  deceased  person  devolve 
upon  his  personal  representative  by  law.  If  he  can 
claim  the  benefit  of  this  act,  which  is  a  case  not 
presented  now,  it  must  be  by  swearing  that  he,  in 
consequence  of  his  poverty,  is  not  able  to  bear  the 
expenses  of  the  suit.  It  will  not  do  to  state  that  the 
estate  is  insolvent,  or,  in  case  of  a  guardian,  that  his 
wards  are  insolvent.  If  it  were  held,  and  perhaps 
it  would  be  if  the  case  were  before  us,  that  a  per- 
sonal representative,  or  general  guardian,  could  sue  as 
such  under  the  pauper  law,  it  must  be  upon  taking 
the  oath  of  poverty,  &C,  in  relation  to  themselves, 
if  not  as  to  the  estate  they  represent,  also.  But  upon 
this  point,  we  now  give  no  opinion,  as  the  case  be- 
fore us  does  not  require  it.  It  is  enough  for  this  case 
to  decide,  that  the  affidavit,  grounded  upon  the  insol* 
vency  of  the  estate  and  his  wards,  is  not  sufficient, 
and  the  appeal  must  be  dismissed,  unless  security  13 
now  given  for  the  cost.  This  being  done,  the  next 
question  that  arises  is  upon  the  act]x>n  of  the  Court 
below  upon  the  motion  of  defendant,  to  compel  iJifi 
complainant,  McCoy,  when  the  suit  was  revived  in  his 
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name,  -  as  administrator,  upon  the  death  of  George 
House,  the  original  complainant,  to  give  security  for 
costs.  The  Court  refused  to  make  the  rule^  and,  we 
think,  correctly. 

The  suit  had  been  regularly  instituted  by  House, 
tinder  the  pauper  law,  and  his  representative  had 
nothing  to  do  but  to  prosecute  the  cause  as  he  found 
it.  We  are  aware  of  no  rule  of  practice  requiring 
an  administrator  or  executor,  upon  the  revivor  of  a 
suit  in  his  name,  to  give  security  for  the  prosecution 
of  an  action  already  regularly  commenced  by  his  tes- 
tator or  intestate. 

There  is,  however,  one  fatal  difficulty  in  the  way 
of  the  complainant:  He  has  not  brought  the  heirs  of 
his  intestate  before  the  Court.  Upon  the  death  of 
House,  the  legal  title  descended  to  his  heirs,  and  the 
equitable  title  to  those  of  his  vendee  at  his  death. 
The  latter  are  brought  before  the  Court,  but  not 
the  former.  The  debt  for  which  the  land  is  to 
be  sold,  by  virtue  of  the  vendee's  lien,  belongs  to  the 
administrator;  but  he  has  no  right  to  .collect  it  by  sale 
of  the  land,  until  he  can  show  that  he  is  in  a  condition 
to  make  a  good  title  to  the  vendee  or  purchaser. 
This  can  only  be  done  by  bringing  the  heirs,  who 
are  vested  with  the  legal  title,  before  the  Court. 
Upon  this  ground  alone  the  decree  is  reversed,  and 
the  cause  remanded,  with  leave  to  amend  by  making 
necessary  parties. 
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Sally  Maskall  vs.  William  Maskall. 


Chahobby  Pbactiob.  Appeal.  Wheu  a  party  appeals  from  the  decree  of  a 
Chancery  Court,  to  the  Supreme  Court,  which  appeal  is  nerer  abandoned 
or  dismissed,  the  cause  stands  for  trial  d€  novo  in  the  Supreme  Court;  asfd 
if,  upon  the  death  of  the  other  party,  an  abatement  take  place,  it  is  an 
abatement  of  the  suit,  and  not  merely  of  the  appeal. 


rSOM  OBADiaBB. 


This  was  an  appeal  by  the  defendant,  from  a  de- 
cree of  the  Chancery  Court  at  Rutledge,  granting  a 
divorce  and  alimony  in  favor  of  the  complainant, 
pending  the  appeal  in  this  Court  thci  complainant  died; 
and  the  question,  as  to  the  effect  of  her  death  upon 
the  proceedings,  is  submitted  to  this  Court. 

Bartok,  for  complainant. 

Matnabd  and  Croziee,   for   respondent. 

Harris,   J.,   delivered  the   opinion  of  the  Court. 

This  was  a  bill  filed  by  complainant  in  the  Chan- 
cery Court  at  Rutledge,  for  divorce  and  alimony,  and 
at  the  December  Term  of  said  Court,  1853,  the  cause 
was  finally  heard  upon  bill,  answer  and  proof,  and  a 
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decree .  prottounced  diMoMng  the  boiub  of  matrimonyy 
and  acsigning  alimony  to  the  complainant.  From  that 
ideeree  defendant  appealed  to  this  Conrty  and  during 
the  pendency  of  the  caase  in  this  Court,  the  complain- 
ant ha«  died. 

It  is  now  insisted  that  the  appeal  is  in  the  nature 
of  a  writ  of  errcHr,  and  is,   In  legal  contemplation,    a 
new  snit,  brought   by  the  defendant   in  the  Court  be- 
low, to  reyerse  the  decree  there  rendered  in  favor  of 
the  complainant,  and  that  unless    he  successfully  pros- 
ecute  this    suit,  so   as   to    procure    a   reversal  of  said 
decree,  the*  same  will  remain  in  full  force  against  him. 
In  other  words,  as   it   is   admitted   the  suit  cannot 
be  revived,  it  is  insisted  that  the  appeal   abates,  and 
not  the  originid  suit,  and  that  the  decree  in  the  Court 
below  is  left  in  full  force.      And  to  sustain   this  po- 
sition   we   are    referred    to    the    case    of  Franklin    vs. 
FrankUn^  2  Swan,  524.      In   that  case,  the  defendants 
appealed  iBrom   a  decree  in    the    Chancery    Court,   but 
voluntarily  dismissed  their  appeal  in  this  Court,  and  it 
was  held  that  '^This  left  the  decree  in  the  same  con- 
dition as  if  no  appeal  had  been  taken.^      By  the  act 
of  1810,  ch.  81,  it  is  provided,  that   if  an  appeal  is 
taken  from  the    Chancery  to  the  Supreme  Court,  the 
cause  shall  be  tried  as  if  it  had  originally  commenced 
in  the  Supreme  Court.      The  effect  of  the  appeal  **U 
to  annul  and  make  void,   (or,   at  least   suspend)   the 
judgment  appealed  from.       The   suit  is  the  same  suit 
prosecuted    in  a   different   forum."      8   Bou.    Ins.,    10; 
Kemp  vs.    Kennedy^  5   Cranch,  172;    Turner    vs.    Bank 
^  America^  4  Dall.  11.     There  is  no  doubt  that  either 

party  has  the  right  to  have  the  decree  of  the  Chan- 
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cellor  reviewed  in  this  Court,  and  for  this  pnrpooe  he 
can  take  an  appeal  and  have  the  cause  heard  in  this 
Court,  as  though  no  decree  had  ever  been  pronounced. 
11  Humph,,  889.  But,  if  aftw  he  takes  his  appeal 
he  concludes  voluntarily  to  dismiss  it,  he  thereby,  in 
c^ect,  agrees  to  acquiesce  in  the  decree  in  the  Court 
below — ^waves  his  right  to  a  hearing  in  this  Court, 
and  leaves  the  case  precisely  as  it  was  before  the 
appeal  was  taken*  A  writ  of  error,  or  an  appeal  in 
the  nature  of  a  writ  of  error,  is  a  very  different  thing. 
They  are  in  the  nature  of,  and  are,  in  effect,  a  new 
suit,  brought  by  the  unsuccessftd  party,  to  reverse  a 
judgment  in  the  Court  below;  and  if  they  abate,  of 
course  the  judgment  they  were  resorted  to,  to  reverse, 
remains  as  though  they  had  never  been  brought  In 
this  case,  as  the  defendant  has  brought  it  here  by 
appeal,  and  has  never  dismissed,  or  abandoned  his  ap* 
peal,  the  cause  stands  for  hearing  de  novo^  and  upon  the 
death  of  a  party,  if  an  abatement  take  place,  it  is  an 
abatement  of  the  suit  which  was  then  pending  in 
Court,  and  not  of  the  appeal. 
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Betst  Gass,  Bx'x.,  vs.  William  Ross,  et  al. 


1.  Ghabitabls  ITsu.  Bepmt  to  TruiUt.  Where  a  testator  direets  <&e 
executon  appointed  by  his  will,  to  invest  a  Aind  in  available 
stocks,  and  to  apply  the  annual  interest  or  dividends  to  the  educa- 
tion  of  the  children  of  a  designated  school  district  in  the  county,  for- 
ever, and  upon  failure  of  executors  to  accept  and  execute  the  trust 
devolves  the  same  upon  the  County  Court  of  said  county,  enjoining 
upon  the  School  Commissioners  of  said  county,  to  see  that  the  fund 
was  properly  applied,  he  creates  thereby  a  valid  charity,  of  which 
the  Executors  are  the  Trustees.  The  direction  to  the  Commission- 
ers is  a  mere  request,  which  does  not  invest  them  with  any  right  to 
interfere  with  the  trust  fund. 

2^  EviDXNCB.  Latmt  ambiguity,  A  bequest  of  a  Aind  to  Trustees  for 
the  ''education  of  the  children  of  Gass's  School  District  forever,"  is 
certain  and  unambiguous  in  its  terms;  and  upon  a  bill  filed  for  a 
constructlou  of  the  wiU>  if  the  pleadings  raise  aoy  uncertain^  m 
to  who  constitutes  the  beneficiaries  under  such  a  bequest,  it  may 
be  explained  by  parol  proof. 


IBOM  OBSSHl. 


This  bill  was  filed  at  Greenville  to  obtain  a  con* 
siraction  of  the  will  of  John  Gass,  deceased,  and  to 
have  the  rights  and  interests  of  the  legatees  and  db- 
visees  under  the  same  stated  and  decided.  The  ap*> 
peal  in  this  case  is  from  that  part  of  the  Chancellor's 
decree  constroing  a  clause  in  the  will,  which  sets  apart 
a  permanent  fiind  in  trust  fi>r  the  education  of  the 
children  of  ''Gass'  School  IMstrict."  The  clause  is 
folly  quoted  in  the  opinion  of  this  Court.  It  appeared 
in    proof  that   several    school  districts   of    the   county 
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laid  claim  to  the  charity,  each  claim  being  fcrtified 
by  fair  and  plausible  evidence.  Chancellor  Wiluamb 
decreed  in  favor  of  the  12th  School  District  of  Greene 
county  as  the  loctL8  intended  by  the  testator.  It  will 
be  seen  from  the  opinion  of  this  Court  that  the  be- 
qpiest  was  adjudged  to  be  void  for  uncertainly. 

Nelsok^  Babton  and  Mojioax,  for  complainant. 

Peck  and  Aurou),  for  the  respondents. 

Ltok,  S.  J.»  delivered  the  opinion  of  the  Court 

John  Gass,  sr.,  made  and  published  his  last  wiU 
and  testament  on  the  Ist  of  Marchy  1837,  and  died 
some  time  in  June,  1840.  After  a  protracted  contest, 
this  will  was  established  in  the  Circuit  Court  of  Greene 
County  and  admitted  to  probate  in  solemn  form.  The 
Executors  have  now  brought  this  bill  for  a  judicial 
construction  of  the  will  and  to  have  directions  from 
the  Chancery  Court  for  the  proper  application  of  the 
funds  coming  to  their  hands  and  to  guide  them  in  the 
discharge  of  the  trust.  The  bill  is  very  properly  filed, 
for  it  seeks  an  interpretation  of  a  very  curious  pro- 
duction, exhibiting  the  testator  as  a  man  of  odd  and 
eccentric  habits,  illiterate,  but  opinionated — one  who 
having  acquired,  probably  through  his  own  industry,  a 
comfortable  estate,  was  ftdly  disposed  to  exercise  do- 
minion over  it  to  the  last,  according  to  hb  own  pleas* 
ore  or  caprice,  with  but  little  regard  to  the  claims  of 
natural  afi*ection. 

We  do  not  think   it    necessary,   however,  to   bring 
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under  review  in  this  opinion  bat  one  of  the  provisions 
of  this  win.  The  decree  of  the  Chancellor  in  all  other 
respects  is  so  obvionsly  correct  and  is  founded  upon 
soeh  plain  and  familiar  canons  in  the  construction  of 
wills  that  its  correctness  need  not  be  gravely  argaed 
here. 

The  portion  of  the  will  to  which  we  have  refer^ 
once  is  in  the  following  language: 

^'I  furthermore  request  that  my  Executors,  after  all 
the  foregoing  items  are  satisfied,  that  they  put  all  that 
my  wife  and  myself  has  in  lots,  bonds,  and  obligations 
of  any  kind,  or  of  stock  in  the  Railroad  Company,  or 
from  the  sale  of  property  or  lands,  and  the  moneys 
arising  from  all  to  lay  it  out  in  purchasing  some  safe 
Bank  Stock  and  the  interest  year  and  yearly  to  be 
applied  f<Hr  the  schooling  of  the  children  in  the  bounds 
of  6ass'  School  district  forever — and  if  *my  executors 
should  get  old  and  not  able  nor  wUling  to  attend  to 
my  business,  I  want  them  to  appoint  the  County  Court 
of  Greene  county  to  attend  to  the  business,  when 
there  will  be  no  expense  forever  except  for  the  Clerk 
in  keeping  an  account  on  his  docket.'* 

And  again  in  the  latter  part  of  his  will  the  testa- 
tor  says: 

<^I  eiqoin  it  on  the  Commissioners  of  Gass'  School 
District  to  see  that  they  get  their  rightful  share  of  my 
estate  as  mentioned  in  this  my  will  for  the  instruc- 
tion of  their  children  forever." 

It  is  now  insisted  by  the  defendant's  counsel  that 
this  bequest  is  void  because  they  say  the  donees  in 
Ais  case  are  the  Commissioners  of  the  Gass  School 
District,  and   that  this  body  not  being  corporate  under 
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the  laws  then  in  force,  were  incapable  of  taking  or 
administering  this  charity.  We  do  not  yield  assent  to 
this  argument.  On  the  contrary  we  think  it  too 
plain  to  admit  of  a  reasonable  doubt  that  the  Execn* 
tors  are  made  trustees  under  this  will  to  administtf 
this  fund.  The  testator  expressly  directs  his  Execu- 
tors to  sell  the  property  set  apart  for  this  charity,  and 
invest  the  proceeds  in  some  safe  Bank  stock  and  year 
and  yearly  to  pay  out  the  interest  for  the  schooling  of 
the  children  in  the  bounds  of  the  Gass  School  Distriot, 
The  subsequent  clause  of  the  will  where  he  enjoins  it 
on  the  Commissioners  of  the  District  to  see  that  they 
^'get  their  right  share  of  his  estate''  is  a  mere  request 
and  conferred  no  legal  authority  on  this  body  whatev* 
er  to  interfere  in  the  administration  of  this  fiind. 
Under  this  construction  the  case  falls  clearly  within 
the  principle  ^  decided  by  this  Court  in  Dickson  vs. 
Montgomery^  1  Swan,  848,  and  is  a  valid  gift  to  char* 
itable   uses. 

Again,  it  is  argued  for  the  defendants,  that  as  the 
proof  shows  there  is  no  school  district  in  Greene  county, 
having  by  law,  the  appellation  of  '^Gass  School  Din* 
trictj"  it  is  inadmissable  by  parol  evidence  to  explain 
the  intention  of  the  testator,  by  his  own  declarations. 
In  this  reasoning,  we  do  not  agree  with  the  defend- 
ant's counsel.  There  is  no  ambiguity  inr  the  will  iti* 
self  on  this  point.  The  bequest  is  f<^  the  benefit  of 
the  children  in  the  bounds  of  Gash's  School  District  The 
doubt  arises  solely  from  the  defence  set  up  in  answer 
and  the  parol  proof  in  the  record.  The  object  in 
these  cases  is  to  arrive  at  the  intention  of  the  testator. 
It  is  evident  that  he  had  in  his  mind  at  the  time  tliii 
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will  was  made,  a  sehool  diatrict  that  was  called,  or 
that  he  chose  to  denominate  the  "Gass  School  Dis- 
trict."' The  case  falls  clearly  within  the  role  very  hi- 
eidly  expressed  by  Lord  Abinger  in  5  M.  dz;  W.,  36S> 
and  sustained  by  all  Ibe  authorities  on  this  point.  He 
thus  states  the  role:  '^Now  there  is  bat  one  case  in 
which  it  appeaiB  to  as  that  this  sort  of  evidence  of 
intention  can  properly  be  admitted,  and  that  is,  where 
Ac  meaning  of  the  testator's  words  is  neither  ambigu- 
ous nor  obscure,  and  when  the  devise  is  on  the  faoe 
of  it  perfect  and  intelligible,  but  from  some  of  the  ciiw 
cnmstances  admitted  in  proof,  an  ambiguity  arises  aa 
to  which  of  the  two  or  more  things,  or  which  of  the 
two  or  more  persons,  (each  answering  the  words  in 
the  will)  the  testator  intended  to  express.  See  also,  1 
Greenlears  Ev.,  §  289,  et  seq. 

And  this  brings  us  to  the  real,  and  only  point  of 
difficulty  in  the  case,  vis :  What  district,  or  what  ter* 
ritory,  known  by  sensible  and  definite  bounds,  did  Johq 
GhiSB  intend  by  the  namf»  of  the  ^<  Gass  School  District," 
in  his  will?  This  difficulty  has  been  raised  by  er* 
trinsic  facts  and  circumstances,  and  we  must  proceed  to 
enquire  whether  they  have  solved  it« 

To  understand  this  question  properly,  it  must  be  sta* 
ted  in  the  outset,  that  there  are  three  districts  in  Greene 
county,  for  each  of  which  pretensions  may  be,  and 
have  been  set  up  aa  the  true  locus  of  the  ^'Gass 
School  District."  There  are,  first,  the  13th  Civil  Dis.* 
trict  of  Greene  county;  second,  the  district  including 
the  school  house  at  the  bridge;  and,  third,  the  district 
around  the  school  house  at  the  meeting  house  and 
grave  yard.      And,  now,  it  is  observable  as  a  sighifi-? 
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cant  fact  in  this  case,  that  the  oompIainantB,  in  their 
bill,  indicate  the  1 2th  civil  diatmt  as  the  true  JKstriet 
4a  question — ^that  the  School  ConunissioneiB  of  dwt 
district  (naturally  enough)  claim  it  as  such,  that  the 
proof  has  been  taken  on  the  part  of  complainants,  willi 
that  TieWy  that  it  was  so  decreed  by  the  Chancellor, 
and  that  it  has  been  so  ai^:ued  in ,  this  Court.  And 
yet,  we  hold  this  to  be  an  error.  .  The  testator  neitlMr 
did  n<Nr  could  have  intended  the  12th  Civil  District, 
sor  any  boundary  substantially  even,  coinciding  with  it 
as  the  ^'Gass  Sdiool  District/'  It  was  not  until  the 
passage  of  the  act  of  the  24th  Januaiy,  1838,  that 
the  civil  districts  were  made  Common  School  (fistricts. 
TtoB  was  nearly  eleven  months  after  the  date  of  the 
will.  IVevious  to  this  time,  a  Comnussioner  of  Com- 
mon Schools  W€M  appointed  for  each  Captain's  company 
in  the  several  counties  of  the  State,  and  the  Commis* 
sioners  for  a  county  formed  a  board,  and  were  em- 
powered and  directed  to  lay  off  and  divide  the  counties 
into  school  districts  of  convenient  size.  This  system  pre- 
vailed at  the  time  the  testator  wrote  his  will.  We  do 
not  insbt  that  the  passage  of  the  act  of  January,  1888, 
subsequent  to  the  date  of  the  will,  is  conclusive  of 
this  question.  If  there  was  at  the  date  of  the  will 
sn^  schod  district  substantially  coinciding  veith  the  12di 
Civil  District  in  its  boundaries,  this  would  be  deemed 
sufficient  if  it  is  shown  that  the  testator  called  that 
the  "Gass  School  District,"  and  intended  his  charity 
for  the  children  vnthin  its  bounds.  But  was  this  so? 
It  is  true,  that  William  Hawkins,  a  witness  for  com- 
plainants, says^  that  under  the  first  regulation  estab* 
lishing  free  schools  the  Commissioners  laid  off  a  school 
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difltrict  incladiag  tiie  testator's  resid^ice,  that  a  sehool 
house  was  built  in  this  district  near  a  bridge,  liiat  tes^^ 
tator  gave  the  land  on  which  Urn  school  home  was 
boih  and  promised  to  aid  in  building  it,  and  that  libis 
has  remained  a  free  school  house  ever  dnce.  Tbati 
^  under  the  regulations  establishing  the  bounds  of  the 
civil  districts  in  the  county,  the  bounds  of  the  school 
district  including  the  testator,  were  not  changed,  but  re* 
mained  the  same,  with  little  aheration,  as  far  as  wit* 
ness  had  any  recollection." 

In  the  first  place,  it  may  be  observed  of  this  tes* 
timony,  that  the  witness  does  not  say  the  bounds  of 
this  school  district  ware  the  same  as  the  bounds  of  the 
12th  Civil  District,  although  it  may  be  inferred  that 
such  was  his  meaning.  In  the  second  place,  it  is  to 
be  observed  that  this  testimony  is  substitutod  by  agree* 
ment  of  the  parties  for  what  the  witness  had  said-** 
the  record  in  the  case  having  been  destroyed  by  fire, 
and  the  witness  being  dead  at  the  time  of  this  acd* 
dent,  his  testimony  could  not  be  retaken.  It  cannot, 
therefore,  be  entitled  to  the  same  weight  as  if  he  bad 
stated  his  own  testimony  in  his  own  language.  Bat, 
thirdly,  it  is  the  only  testimony  to  this  point  in  llie 
record,  and  is  explained  by  other  more  accurate  and 
reliable  evidence  in  the  record. 

E.  Babb,  witness  lor  complainants,  states  that  pre* 
viously  to  laying  ofi*  the  civil  districts  there  were  school 
districts,  that  when  the  civil  districts  were  laid  off 
^each  civil  district  ambraced  the  districts  of  severai 
school  housesJ^  He  then  proceeds  to  give  the  bounds 
of  the  school  district  at  the  bridge.  It  is  not  even 
attempted  to  show  that  these  boundaries  coiik&de  with 
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thoae  of  the  12th  Civil  DiBtriot.  How  easily  thia  could 
hftTe  been  done,  if  it  were  so,  need  not  be  eaid* 

Joseph  Bradley  proves  that  the  County  Court  ap> 
pointed  John  Gass,  the  testator,  and  Hugh  Carter,  to 
lay  of  Capt  Gaas's  and  Capt.  Dill's  companies  re- 
spectively, into  convenient  school  districts;  that,  aftcff 
dividing  them,  they  each  had  a  corner  in  their  re* 
spective  companies  too  small  for  a  school  district; 
that  these  corners  adjoined,  and,  on  petition,  they 
were  consolidated  and  formed  one  school  district;  that 
the  meeting  house  and  grave  yard  was  considered  the 
centre  of  this  dbtrict,  and  a  free  school  was  taught 
there,  and  witness  was  the  first  teacher,  and  continued 
to  teach  there  two   years. 

Leonard  Starnes,  refers  to  this  district  in  his  testi- 
mony, and  gives  an  extract  from  the  Commissioners' 
books,  showing  the  order  for  the  consolidation  of  the 
two  fractions  or  odd  comers  into  one  school  district, 
Alex'r  R.  Anderson,  keeper  of  the  record  of  the  School 
Commissioners,  gives  an  extract  of  the  minutes,  show- 
ing the  same  fact,  signed  by  the  testator  as  Chairman 
of  the  Board  of  Commissioners*  Several  witnesses 
prove  that  the  meeting  house  and  school  room  at  the 
bridge,  as  well  as  the  testator's  residence,  are  within 
the  bounds  of  the  12th  CivU  District  Other  witnesses 
vpeak  of  another  school  district  in  the  12th  Civil  Dis- 
trict Thus  it  is  riiown  by  the  most  conclusive  testi* 
mony,  that  there  was  at  least  two  and  probably  three 
school  districts  in  the  12th  Civil  District^  at  or  about 
the  time  the  testator  made  his  will. 

Can  it  be  argued,  with  any  propriety,  that  the  tes- 
tator  intended  to    embrace,    under  the    words   <*  Gaas's 
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School  DifltricV'  three  distinct  school  districts?  Ger* 
tainly  not.  We  hold  it,  therefore,  demonstrable,  lliat 
the  13th  Civil  District  was  not  contemplated  by  the 
testator  in  the  provisions  of  his  viriU  under  consid* 
^ration. 

We  are  next  to  inquire  which  of  the  other  two 
districts — ^the  one  including  the  school  house  at  the 
bridge,  and  the  other  the  meeting  house  and  grave 
yard — the  testator  intended,  for  we  are  free  to  ad- 
mit that,  in  our  opinion,  it  must  have  been  one  or 
the  other. 

The  difficulty  of  arriving  at  any  certain  deter- 
mination between  these  two  districts  is  foreshad- 
owed in  the  facts  already  stated :  That  the  executors 
and  executrix,  the  friends  and  wife  of  the  testa- 
tor, without  any  interest  to'  bias  their  judgment,  indi- 
cate the  12th  Civil  District  as  the  true  '^Gass  School 
District ;  that  the  counsel  for  complainants  so  argue ; 
that  the  Chancellor  so  decreed;  and  that  the  various 
veitnesses  so  believe  and  state. 

It  would  extend  this  opinion  to  an  unreasonable 
length,  to  enter  upon  a  minute  analysis  of  the  testis 
inony  of  the  several  witnesses  who  speak  to  thia 
point.  -  We  must  content  ourselves  vidth  a  summary  of 
the  evidence.  And  first,  then,  of  the  school  district 
at  the  bridge.  It  is  proved  that  the  school  house  is 
on  the  testator's  land;  that  he  gave  the  land  on 
which  the  house  is  buih ;  that  it  is  near  his  residence ;' 
that  the  boundary  of  the  district  includes  the  residence 
of  the  testator;  that  it  was  frequently  called  Gass'a 
School,    or    Gass's    School    District;    that    the    testator 
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tanght  a  Sabbath  school  there,  and   that  he  has  been 
heard  to  call  it  Gass's  school  house  and  district. 

On  the  other  hand,  in  favor  of  the  school  district 
at  the  meeting  hoosei  it  is  equally  well  proved,  that 
the  testator  laid  off  this  district  himself;  that  he  called 
it  **  my  district '"  that  he  refused  to  do  any  thing  fur- 
ther towards  the  school  house  at  the  bridge,  than  to 
give  the  land  on  which  it  was  erected,  because  it  was 
not  his  district;  that  he  had  principally  contributed  to 
building  the  church,  and  that  his  affections  were  fixed 
on  it;  that  the  grave  yard  contained  the  ashes  of  his 
wife  and  children,  and  that  he  contemplated  taking 
his  final  repose  there  himself;  that  he  had  taught 
Sabbath  school  at  the  school  house  there,  and  that 
various  witnesses  understood  him  to  refer  to  this  dis- 
trict as  his,  the  church  and  grave  yard  as  his,  and 
under  his  care. 

The  witnesses,  as  far  as  can  be  seen  by  this  Court, 
are  equally  intelligent,  equally  disinterested,  equally 
well  acquainted  with  the  testator.  Either  class,  stand- 
ing unopposed,  would  be  sufficient  to  fix  the  locality. 
So  complete  a  balance  of  opposing  forces,  we  have 
rarely  seen.  If,  then,  there  is  so  great  a  contrariety 
of  opinion  among  these  persons,  so  well  acquainted 
with  the  testator,  his  prejudices  and  affections,  how 
shall  this  tribunal  be  able  to  compose  the  dispute? 
We  are  unable  to  do  so.  To  attempt  it  would  be,  on 
our  part,  to  make  the  will  of  John  Gass.  We  are, 
^therefore,  constrained  to  reverse  the  decree  of  the  Chan* 
cellor  to  this  extent,  and  to  hold  this  bequest  void  for 
uncertainty. 
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1.  JSxwjjnon,  8aU  o/  land,  Lwy  fMui  be  certain,  A  Ioyj  upon  real 
estate  must  be  sufficiently  definite  to  enable  the  purchaser  to  ascer- 
tain the  nature  and  yalue  of  the  property.  So,  a  leyy  in  these 
words:  <* Search  made  and  no  personal  property  found  in  my  oouih 
ty;  then  leyied  this  fi.  fa.  on  three  hundred  and  fifty  acres  of 
land,  the  property  of  Edmond  Collins,  this  7th  of  May,  1846,"  is 
Toid  for  uncertainty. 

2.  8amm,  Same.  Notice  to  drfendant  in  jposeeseion.  Act  of  1799,  ch. 
14,  {  1.  The  terms  of  the  act  of  1799,  ch.  14,  {  1,  requiring  twen- 
ty days  notice  to  be  giren  by  the  Sheriff,  to  the  defendant  in  poe^ 
MMton  of  land  levied  upon,  of  the  time  and  place  of  sale,  are  not 
complied  with  by  such  notice  to  a  tenant  or  other  person  residing 
upon  said  land. 

I»  Ohakobt  Jitbisdiotioh.  a  party  defeated  in  a  Court  of  Law  be* 
cause  of  his  own  neglect  to  ayail  himself  of  his  legal  adyantages 
at  the  proper  time,  can  seek  no  relief  Hn  equity. 


VKOX    GRAIHOBB. 


This  case  is  from  the  Chancery  Goart  at  Rutledge* 
In  the  Coort  below  there  was  a  decree  for  complain- 
antB.      The  respondents  appealed. 

Babtoit,  Shields,  Nbthsruui])  and  Hebbcell,  for  the 
complainants* 

Peck  and  Ckozces,  for  the  respondent. 
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Harris,    J.,  delivered  the  opinion  of  the  Court. 

ThiB  bill  was  filed  by  complainants  in  the  Chancery 
Court    at   Rutledge,    on    the    1st   of  Octob^,  1851,    in 
which  they  charge,  that    on   the    19th   day  of    March, 
1847,  they  purchased  of  one  Edmond  Collins  a  tract  of 
about   four    hundred    acres   of  land,    described    in   said 
Collins'    deed    to    them,    of  that   date,    and    that    they 
were    put    in    possession    of    the    same.       That    said 
Thomas    H.    Conn    brought    an    action    of     ejectment 
against  them  for  said  land,  and  upon  the  trial  of  the 
same,  read  and  relied    on  a   grant  fi'om  the   State  of 
Tennessee  to  himself,  for  three  hundred    acres  of  said 
land,  dated   the    12th   of  February,    1849.      That    said 
grant  upon  its  face,  purports  to  have  issued  by  virtue 
of  a  transfer  made  by  the  Sheriff  of  Grainger  county^ 
of  the  entry,    predicated    on    levies    and    sale    of  said 
entry,  by  virtue  of  three  executions    against  said   Col- 
lins.     That  said  levies  are  void   for  uncertainty;    and 
that  the  Sheriff  wholly  failed  to  give  said  Collins,  (the 
execution  debtor   who    was   then    in   possession    of   the 
land,)  the  vmtten  notice  of  the  time  and  place  of  the 
sale,  as  required  by   the  act    of  1799;   and    for   these 
reasons  the    sale    and    the    transfer   of  the   entry    are 
void,  and  communicated  no   authority  to  said  C6nn  to 
dbtain  the  legal  title  to   said  land  to  himself,  and  that 
he  holds  the  same  in  trust  for  complainants,  and  that 
they  have  no  adequate  relief  in  a  court  of  law.    The 
bill    prays    for   a    perpetual   iigunction    and   that    said 
Conn  be  divested  of  his   title   and  that   the    same  be 
vested  in  complainants. 

To  this  bill  there  was  a  demurrer,  which  was  dis- 
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allowed    by   the  Chancellor,   and    the  respondent   was 
ctAered  to  an«wer. 

The  answer  admits  the  pendency  of  the  action  of 
ejectment -'•the  obtaining^  the  grant  by  virtue  of  the 
assignment  of  the  plat  and  certificate  of  the  survey 
of  the  entry y  made  by  the  Sheriff — admits  the  vague- 
ness and  uncertainty  of  the  levies;  but  insists  that  the 
transfer  made  after  the  sale,  upon  the  plat  and  cer- 
tificate, in  which  the  land  is  particularly  described, 
aids  the  defective  levies,  and  makes  them  good.  It 
admits  that  the  Sheriff  omitted  to  insert  in  his  return, 
that  he  had  given  the  defendant  Collins  the  written 
notice  required  by  the  act  of  1799,  ch.  14,  sec.  1; 
but  avers  that  he  gave  notice  to  Collins'  tenants,  who 
resided  on  the  land,  and  that  Collins  at  the  time,  was 
absent  in  Kentucky;  that  he  returned,  was  informed 
of  the  levy,  and  was  present  at  the  sale;  and  insists 
that  notice  to  the  tenants  was  sufiicient,  and  that  thb 
issuance  of  the  grant  cures  all  these  defects.  The 
answer  also  avers  that  one  of  the  complainants,  John 
Lafferty,  advised  respondent  to  purchase  the  land  at 
t]^e  sale,  and  that  complainants  afterwards,  in  bad 
faith,  purchased  and  took  a  conveyance  of  said  land 
from  Collins,  with  fiiU  knowledge  of  respondent's  rights. 
E.  Thomason,  (the  Sheriff,)  exhibits  and  makes  part 
of  his  deposition,  the  following  notice,  which  he  de« 
livered  to  H.  Haslip,  a  tenant  in  possession:  <^Ed- 
mond  Collins,  or  his  tenant,  Henry  Haslip,  take  notice; 
that  on  the  dd  August  next,  at  the  court  house  door 
in  the  town  of  Rutledge,  I  will  sell  all  the  right,  title 
and  claim  that  you  have  of  and  to,  three  hundred 
and  fifty  acres  of  land,  levied  on  as  the  prop^iy  of 
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Edmond  CollinB,  to  satify/'  &c;  Witness  also  prov«d^ 
that  he  left  a  similar  notice  with  another  t^nanlf 
and  also  one  with  a  ''Mrs.  Griffin,  a  woman  with 
whom  said  Collins  had  been  living,  as  I  was  in* 
formed,"  who  did  not  live  on  said  land.  There  is 
also  the  proof  of  one  witness  tending  to  show  that 
John  Lafferty,  one  o(  the  complainants,  was  present  al 
the  sale,  and  advised  Conn  to  purchase  the  land  if  he 
wanted  to  make  his  money.  The  following  is  the  levy 
under  which  said  land  was  sold:  ''Search  made,  and 
no  personal  property  found  in  my  county.  Then  lev- 
ied this  Ji.  fa.  on  three  hundred  and  fifty  acres  of 
land,  the  property  of  Edmond  Collins,  this  7th  May, 
1846.  E.    Thomasoit,  Shertfi*.'' 

The  grant  to  Conn  is  for  three  hundred  acres. 

On  the  hearing,  the  Chancellor  a<^'udged  the  sale 
and. transfer  of  the  entry  void,  for  the  uncertainty  of 
the  levy,  and  also  for  want  of  the  written  notice  to 
Collins,  required  by  the  act  of  1790;  perpetually  en- 
joined the  action  at  law,  divested  respondent  of  his 
title  to  said  land  and  vested  the  same  in  complain- 
ants; and  defendant  appealed  to  this  Court 

The  first  question  presented,  is,  was  the  levy  suffi- 
cient? A  levy)  to  be  valid,  must  be  sufficiently  de- 
scriptive of  the  property  to  be  sold,  to  enable  the  pur* 
chaser  to  ascertain  the  nature  and  value  of  the  thing 
he  is  buying;  otherwise,  no  estimate  of  the  value  could 
be  made;  and  without  this  there  will  generally  be  a 
sacrifice  of  the  property  on  the  part  of  the  debtor  or 
purchaser.  Thus,  "All  the  unsold  land  in  a  forty 
thousand  acre  tract,"  is  entirely  vague,  and  void  fiir 
uncertainty.    HuddlesUm  vs,  QarreU,  8  Humj^,  639^-481. 
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So,  <' Levied  on  eight  thousand  acres  of  land,  ly- 
ing in  foar  different  tracts."  Pounds  vs.  PuUen^  8 
¥erg.,  888'-340;  also,  Brovm  vs.  Dieisony  2  Humph., 
895-^97 ;  Taylor  vs.  C&zarty  4  Humph.,  433-4.  ''  There 
must  also  be,  by  description,  such  ascertainment  of 
identity  as  ^all  prevent  one  piece  of  land  from  being 
sold,  and  a  distinct  piece  conveyed." 

In  this  case  the  only  description  given  is,  <<  three 
hundred  and  fifly  acres  of  land^  the  property  of  £d- 
mond  Collins,"  and  the  entry  transferred  is  for  only 
three  hundred  acres.  There  can  be  no  doubt  that, 
upon  well  settled  authorities,  this  levy  is  void  for  un^ 
certainty.  And  we  think  as  little  doubt,  that  the 
sale  was  void  for  want  of  the  notice  required  by  the 
act  of  1799,  ch.  14.  The  1st  seption  of  that  aet 
provides  that  when  the  defendant  is  in  the  actual 
possession  and  occupation  of  the  land  levied  on,  the 
officer  must  serve  him  with  v^itten  notice  of  the  levy, 
and  of  the  time  and  place  of  the  sale,  at  least  twenty 
days  previous  thereto.  And  the  second  section  de- 
clares all  sales  made  contrary  to  the  provisions  of  this 
act  void.  And  this  Court  has  so  held  iu  the  case 
of  Trott  4^  Mc Broom  vs.  McOavocky  I  Yer.,  469 — 
481 ;  JLoyJ  vs.  Afigliny  7  Yer.,  428-431,  and  in  vari- 
ous subsequent  cases.  Leaving  notices  with  the  ten- 
ants, and  with  ^' a  woman  with  wl^om  the  Sheriff  was 
informed  the  defendant  had  been  living,"  was  no  com- 
pliance with  the  requisitions  of  the  statute. 

It  is  also  insisted  that  the  Sheriff  made  the  trans- 
fer of  the  plat  and  certificate  in  contravention  of  the 
provisions   of  the   act    of  1827,    ch.  25,    which   require 

that   it  shall  not  be  made  until  after   two  years  from 
16 
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sale,  the  time  allowed  by  law  to  the  defendant  in  the 
execution  to  redeem,  and  that  therefore  the  grant  m 
▼oid ;  at  if  not  void  at  law,  it  affords  the  defend&il 
no  equitable  ground  upon  which  be  can  stand  in  a 
Court  of  Equity. 

When  the  action  of  ejectment  upon  this  grant  was 
before  this  Court  in  1851,  the  Court  held  that  the  act  of 
1827,  was  merely  directory,  and  though  disregarded  by 
the  Sheriff,  it  did  not  invalidate  the  grant  at  law.  Cannes 
Lessee  vs.  Haslipy  et  al,  1  Swan,  31.  In  delivering 
the  opinion  of  this  Court  in  that  case,  His  Honor, 
Judge  ToTTEN  says,  "  If  by  reason  of  any  valid  ob- 
jection to  the  sale,  as  the  want  of  sufficient  levy  or 
notice,  it  should  appear  that  the  Plaintiff  in  point  of 
fact  cr  in  justice  is  not  entitled  to  the  land  in  virtue 
of  his  said  purchase,  that  is  matter  for  a  bill  in  equi* 
ty  to  compel  him  to  relinquish  and  convey  the  legal 
title  to  the  true  and  proper  owner;  or  by  decree  to 
divest  him  of  his    title." 

But  have  the  complainants  made  out  such  a  case 
as  to  show  that  in  fact  and  in  justice  the  defendant 
is  not  entitled  to  the  land?  In  the,  most  favorable  at- 
titude they  can  assume,  they  can  stand  in  no  better 
position  than  could  Collins,  their  vendor,  were  he  be- 
fore the  Court 

Then   what  are  his  grounds  for  equitable  reKef  ? 

First.  That  the  sale  was  void  for  an  insufficient 
levy  and  for  want  of  legal  notice  of  the  time  and  place 
of  the  sale.  We  have  already  seen  that  these  ob- 
jections would  have  been  fatal  at  law.  And  we 
may  safely  assume  that  he  had  an  adequate  remedy 
at  law.      For    although   the    Sheriff  made  the   transfer 
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in  contravention  of  the  directory  act  of  1827,  yet  Col- 
lins might  have  brought  his  caveat  and  shown  the  in- 
validity of  the  sale  and  transfer,  and  have  prevented 
the  issuance  of  the  grant.  This,  however,  he  neglects 
to  do.  Nor  were  his  rights  yet  concluded,  for  at  any 
time  vnthin  two  years  from  the  sale,  notwithstanding 
the  issuance  of  the  grant,  he  had  the  right  to  redeem 
the  land  by  paying  the  grantee  the  money  he  had 
paid  at  the  sale,  with  6  per  cent  interest  thereon,  and 
compel  him  to  convey  the  l^al  title.  He  chose, 
however,  to  hold  on  to  the  benefit  of  the  $307,  which 
Conn  had  paid  for  the  land  at  the  sale,  and  rely  upon 
what  he  supposed  to  be  a  subsisting  legal  advantage, 
and  when  he  is  defeated  in  a  Court  of  law  upon  the 
ground  that  he  neglected  to  avail  himself  of  his  legal 
advantage  at  a  proper  time,  he  stands  in  a  bad  atti- 
tude to  invoke  the  aid  of  a  Court  of  Chancery  to 
grant  him  relief. 

The  complainants  have  purchased  from  him  with  a 
full  knowledge  of  defendant's  rights,  and  from  the 
proof,  it  is  probable  for  a  much  smaller  price  than 
defendant  gave,  and  certainly  their  equities  are  not 
superior,  if  equal  to  the  equities  of  defendant.  Under 
these  circumstances  we  are  satisfied  a  Court  of  Chan- 
eery  should  not    disturb  the  legal   title. 

We  therefore  reverse  the  decree  of  the  Chancellor 
and  dismiss  the  bill. 
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Chancebt  Jubisdiction.  Sale  of  land.  Recuion  of  contract  by  vendor. 
When  irnprovemenis  allowed.  Where,  by  the  terms  of  a  oontraet  for  Uie  sale 
of  land,  the  yendor,  in  giving  possession,  reserres  in  the  bond  for  title,  the 
right  to  annul  the  same  if  the  purchase  money  be  not  paid  within  tweWe 
months  after  it  falls  due,  and  within  the  time  stipulated,  the  vendee  pays 
but  a  small  portion  of  the  purchase  money,  but  makes  ceKain  valuable 
improvements  upon  the  land ;  upon  a  recision  of  said  contract,  according 
to  the  terms  thereof,  a  Court  of  Chancery  will,  at  the  suit  of  the  vendee, 
decree  to  him  the  value  of  his  improvements  as  well  as  a  reimbursement 
for  his  payments  as  a  setoff  to  the  rents. 


rBOM  WASHIKGTOK. 


This  bill  was  filed  at  Jonesboro'  on  the  *  26th  of 
March,  1851,  for  the  purposes  stated  in  the  opinion. 
At  November  Term,  1854,  Chancellor  Lucky  decreed  in 
favor  of  complainant.      The  defendant  appealed. 

Arnold,  for  the  complainant. 

McLnr,  for  the   respondent. 

Caruthers,  J.,  delivered  the  opinion  of  the  Court. 

The  complainant,  Humphreys,  purchased  of  the  de- 
fendant, Holtsinger,  a  house  and  lot  in  Leesburg, 
Washington    county,    11th    December     1848,    for   $175, 
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for  which  he  executed  his  note  at  twelve  monthfi,  and 
took  the  bond  of  defendant  to  make  him  a  title  upon 
payment  of  the  note,  with  this,  farther  and  unusual 
stipulation:  '^If  the  contract  is  not  met  in  twelve 
months  after  it  is  due,  the  same  is  subject  to  be 
reversed  at  the  will  of  said  Holtsinger."  The  vendee 
was  placed  in  possession  and  continued  there  for  two 
years^  when,  on  account  of  the  failure  to  pay  the 
consideration,  except  about  $26,  the  first  year,  the  ven* 
dor  retook  the  possession.  Whereupon  this  bill  was 
filed  for  an  account  of  the  payment  and  improve- 
ments. 

The  Chancellor,  after  reference  to  the  master, 
allowed  $85  for  betterments  which  was  added  to  the 
amount  paid  on  the  consideration,  from  which  the 
reasonable  rent  was  deducted,  and  gave  a  decree 
against   the  defendant  for  the  small  balance. 

The  only  question  made  here  for  a  reversal  is,  that 
nnder  this  state  of  facts  no  allowance  should  have 
been  made  for  improvements,  and  if  any,  not  more 
than  the  rents.  We  think  differently,  and  concur  in 
opinion  with  His  Honor,  the  Chancellor. 

In  the  case  of  Alston  vs.  Boyd,  6  Humph.,  505, 
where  a  sale  was  set  aside  on  account  of  the  insanity 
of  the  vendor,  the  vendee  was  "  allowed  a  reasonable 
compensation  for  such  improvements  as  enhanced  the 
permanent  value  of  the  land."  So,  where  a  man  is 
put  in  possession  of  land  by  the  owner  under  a  prom- 
ise to  convey  to  him,  2  Humph.  174,  or  upon  a  verb- 
al sale  which  the  owner  refuses  to  complete,  4  Hum., 
362,  6  Hum.,  824-6.  In  all  such  cases,  if  improvements 
are    made    under  an   expectation    on  the    part  of   the, 
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vendee '  thus  in  by  contract  and  consent,  that  a  title 
will  be  made  to  him,  a  Coort  of  Equity  will  actively 
interfere,  and  give  relief  by  allowing  him  to  the  ex* 
tent  that  such  improvements  have  enhanced  the  value 
of  the  land,  deducting  rents  and  profits,  and  will  give 
a  lien   upon  the  land  for  the  same. 

The  case  under  consideration,  though  difiering  some- 
what in  its  facts  from  those  above  cited,  must  be  em- 
braced by  the  principle  settled    in  them. 

The  vendee  was  lawfully,  and  by  contract,  in  pos- 
session of  the  lot,  and  expected  to  be  able  to  pay 
for  it,  and  get  title,  but  his  calculations  failed  him; 
he  was  unable  to  pay  any  but  a  small  part  of  the 
consideration  in  the  time  agreed  upon,  and  the  penalty 
of  recision  was  rigidly  enforced,  and  the  possession  re- 
taken by  the  vendor.  He  gets  the  lot  back  with  the 
value  enhanced  by  the  improvements,  and  should  in 
equity  and  good  conscience,  pay  for  them  to  the  ex- 
tent of  such  enhancement,  but  not  more.  The  amount 
of  this  must  be  ascertained  by  the  proof,  and  settled 
by  the  Court.  This  has  been  done,  and  adjudicated. 
But  it  is  said  the  lot  has  been  sold  again  without 
any  advancement,  in  the  price,  and  therefore  the  im- 
provements were  of  no  value  to  the  vendor.  The 
re*8ale  was  not  the  test  on  this  question ;  it  would 
only  be  one  circumstance  to  be  weighed  with  the 
other  evidence. 

The  decree  was  right  and  will  be    afiirmed. 
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loHX  H.  Ellis  vs.  Jambs  Fishe&«  Lo^ 


1.  Tkiarf  EftTATM.  fSmtim  takes  suok  an  mttO^  «m  tiW  4rmt  makez  neem^ 
Mary,  A  deyise  to  iTusteeB  may  be  festricted-or  extended,  as  the  natixre 
and  purposes  of  ilie  trust  require.  So,  if  a  demise  be  expressly  to 
the  trustees  and  4beir  keir^,  yet  if  the  duties  imposed  oa  them,  «r  4he 
purposes  of  the  trust,  require  only  an  e8tai6e  per  autre  vte  to  be  vested 
in  them,  their  legal  isterest  will  be  cut  down  ie  that  extent,  notwithstand- 
ing the  exjpiress  limitation  to  them  in  fee. 

3.  Saks.  Same.  Oate  m  Judgnmt,  IVbere  «  testatttr  4e7ifled  an  estate 
to  trustees  and  their  heire  Joreter^  ten  the  use  and  %>enefit  of  a  feme 
covert  for  life,  and,  upon  her  death,  to  vest  in  the  heirs  of  her  body,  or, 
in  deftiolt  thereof,  in  his  own  rigbt  heirs,  the  inistees  took  the  legal 
estate  only  for  the  life,  of  the  feme  covert,  the  obrious  purpose  of  the 
trust  being  merely  to  protect  the  iHx>perty  against  the  marital  rights  of 
the  husband.  Upon  the  <  death  «f  the  feme  eovert,  the  object  of  the 
trost  was  aooomplished,  and  the  absolute  legal  estate  vested  in  iht 
heirs  of  her  be47>  UAder  the  limitation  in  the  wilL 
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This  bill  was  filed  at  Rogersville,  upon  the  facts  and 
for  the  purposes  given  in  the  opinion.  The  Chancel- 
lor  allowed  a  demurrer  to  the  bill,  whereupon  the 
complainant  appealed* 

Hall,  for  the  complainant. 
Heiskell,  for  tke  respondent 
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McKiNNET,  J.,  delivered  the  opinion  of  the  Court. 

The    questions    in  this    cause    arise    upon  the    con- 
struction of  certain  clauses  of  the  will   of   John    Ellis, 
deceased.      The    third    clause    is    as    follows :    "  I  give 
unto  my   sons,  William  and  John,    as    trustees,  in  trust 
for  the  use  and  benefit  of  my  daughter,  Nancy  Fisher, 
one  tract  of  land,  where  John  Richardson  lives,  amount- 
ing to  one  hundred   acres,    ^    *    *    and  one  thousand 
dollars  in  money.     The  trustees   aforesaid  are   to  loan 
out  said  money  at  interest,  on  the  best  security,  or  vest 
it    in  some    safe  stock,  yielding    an    annual    or    semi- 
annual interest,  and  to  collect  and  pay  over,  annually, 
the  interest,  to  her  separate  use  and  benefit  during  her 
natural  life,  unless  her  husband,  James  Fisher,  should  die 
or  be  divorced  from  her  before  her  death;  in  that  event, 
the  principal  may   be  paid  over,  if  said   trustees  should 
deem  it  advisable;   but  if   she  should  die  before   Fisher, 
and  not  be  divorced,  then  said  thousand  dollars  and  inter- 
est shall  pass  to  the  heirs  of  her  body,  if  any  she  leaves  ; 
and    if    she    leaves    none,    then    it    is    to    be    divided 
among  my    own    right    heirs.      The    tract    of  land  on 
which  Richardson    lives,  is    to    vest    in    my    said    sons, 
William  and  John,    their    heirs,  and  assignees,   forever, 
in  trust,  for  the    separate  use   and  benefit  of  my  scud 
daughter    during    her  natural    life,    and   at  her    death, 
to  the  use  of  the  heirs  of  her  body,  if   any  she  have; 
and   in  default  of  heirs  of  her  body,  then  to  my  own 
right  heirs.      During  the  intermarriage  of  my  daughter 
Nancy  and  James  Fisher,  the  exolufidve  control  of  the 
land  shall  be   vested    in  said  trustees;    and  they    shall 
have  full    authority,  either  to  put  it  into  the  possession 
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of  my  said  daughter  herself,  or  to  rent  it  out  to  some- 
body else,  and  pay  over  to  her  the  annual  rents,  as 
they  may  deem  most  for  her  advantage."  A  codicil 
to  the  will  reduces  the  pecuniary  legacy  from  a  thou- 
sand to  five  hundred  dollars,  and  contains  the  following 
additional  bequest:  <<It  is  my  will,  that  my  daughter, 
Nancy  Fisher,  shall  have  the  sepcurate  use  and  benefit 
of  my  black  girl,  Sarah,  in  the  same  way  that  I  have 
given-  the  land  to  her.  The  said  Sarah  is,  therefore, 
willed  to  my  sons,  John  and  William,  as  trustees,  to 
do  with  said  slave  and  her  increase  in  the  same  way 
as  already  provided  in  my  will  they  are  to  do  with 
the  land." 

Said  Nancy  Fisher  died  in  March,  1850,  leaving 
her  husband,  James  Fisher,  and  three  minor  children, 
the  issue  of  said  marriage,  surviving  her. 

This  bill  is  brought  by  the  surviving  trustee,  to 
have  the  land  and  slave  sold  for  the  benefit  of  the 
three  children,  heirs  of  the  body  of  said  Nancy  Fish- 
er, assuming  that,  on  her  death,  the  title  to  said  land 
and  slave  vested  in  them  absolutely,  under  the  limita- 
tions of  the  win.  The  defendant,  James  Fisher,  de- 
murred to  the  bill,  and  the  demurrer  was  allowed; 
the  Chancellor  being  of  opinion,  that  the  trustees  took 
the  legal  estate,  in  fee,  in  the  tract  of  land,  and  the 
legal  title  to  the  slave,  in  trust,  however,  for  the  use 
of  Nancy  Fisher  for  life,  and  then  in  trust  for  her 
heirs,  as  a  class,  to  take  in  succession  from  generation 
to  generation;  and  that,  by  force  of  the  rule  in  Shel- 
ly*s  case,  Nancy  Fisher  became  vested  with  an  equita- 
ble estate,  in  fee,  in  the  land,  and  an  absolute  equi- 
table title   to  the  slave ;    and  that,  on    her  death,  her 
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husband  became  eatitled,  by  the  curtesg^  to  a  Ufe  estate 
in  the  land,  and  to  the  absolute  ownership  of  the 
slave,  by  virtue  of  his  marital  rights.  Am  to  the  pe* 
euniary  legacy  of  five  hundred  dollars,  nothing  was 
decreed,  the  husband  asserting  no  claim  thereto. 

We  do  not  concur  in  the  view  taken  of  this  case 
by  the  Chancellor.  The  trustees  did  not  take  an  estate 
of  inheritance  in  the  land.  Where  real  estate  is  de« 
vised  to  trustees  and  their  heirs,  to  the  use  of  or  in 
trust  for  another  and  his  heirs,  the  question,  whether 
the  trustees  do  or  do  not  take  the  legal  estate,  depends 
chiefly  on  the  fact,  whether  the  testator  has  imposed 
upon  the  trustees  any  trust  or  duty,  the  performance 
of  which  requires  that  the  estate  should  be  vested  in 
them. 

If  so,  an  estate,  co-extensive  with  the  duties  to  be 
performed,  'will  vest  in  the  trustees;  if  not,  the  legal 
ownership  will  pass  over   to  the  beneficial  devisee. 

The  established  doctrine  is,  that  trustees  take  ex* 
actly  that  quantity  of  interest  which  the  purposes  of 
the  trust  require.  The  question  is  not,  whether  the 
testator  has  used  words  of  limitation,  or  expressions 
adequate  to  cany  an  estate  of  inheritance ;  but  whether 
the  exigencies  of  the  trust  demand  the  fee  simple,  or 
can  be  satisfied  by  any,  and  what  less  estate?  And, 
therefore,  a  devise  to  trustees  may  be  either  restricted 
or  extended,  as  the  nature  and  purposes  of  the  trust 
require.  Although  the  devise  be  expressly  to  the  trus* 
tees  and  their  heirs,  it  is  well  settled,  that,  if  the 
duties  imposed  on  them,  or  the  purposes  of  the  trusty 
require  only  an  estate  pwr  autre  vie^  to  be  vested  in 
them,   their   legal   interest  will   be   cut   down   to   that 
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extent,  notwithstanding  the  express  limitation  to  them 
in  fee.  This  constraction  4ias  been  held  to  prevail 
even  in  the  case  of  a  deed,  by  necessaiy  implication, 
arising  from  the  object  of  the  trust,  in  connection 
with  the  nature  of  the  sabsequent  limitations;  and 
mnch  more  readily  will  it  prevail  in  the  case  of  a 
will.  And,  on  the  other  hand,  in  the  absence  of  any 
express  limitation,  sufElcient  to  carry  the  legal  inherit- 
ance, the  estate  of  the  tmstees  may  be  enlarged  and 
extended  into  such  an  estate  as  the  nature  and  pur- 
poses of  the  trust  require.  The  construction,  in  this 
respect,  is  governed  mainly  by  the  intention  of  the 
testator,  as  gathered  from  the  general  scope  of  the 
will. 

Where  lands  were  devised  to  trustees  and  their 
heirs,  in  trust,  to  pay  several  legacies  and  annuities, 
and  then  to  pay  the  surplus  rents  into  the  proper 
hands  of  a  feme  coverty  and,  after  her  death,  to  stand 
seised  to  the  use  of  the  heirs  of  her  body,  it  was 
decreed,  that  the  trustees  took  the  legal  estate  during 
the  life  of  the  married  woman ;  but  that,  after  her 
death,  it  vested  in  the  heirs  of  her  body;  and  the 
decree  was  affirmed  by  the  House  of  Lords,  after 
consulting  with  the  Judges. — ^3  Bro.  P.  C,  113;  1  Eq. 
Ca.  Abr.,  868.  So,  in  the  case  of  a  devise  to  a 
trustee  and  his  heirs,  upon  trust  to  pay  and  apply 
the  rents  for  the  benefit  of  a  person  for  life,  and 
after  his  decease,  to  hold  the  lands  in  trust  for  other 
persons — the  direction  to  apply  the  rents  being  limited 
to  the  cestui  que  trust  for  life — the  estate  of  the  trus- 
tee was  held  to  terminate  at  the  death  of  the  cestui 
que  trust. — 8  East.,   533  ;    9  East.,   I . 
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These  authorities  establish,  that  in  the  case  before 
US,  the  trustee  took  the  legal  estate  only  for  the  life 
of  Nancy  Fisher;  the  obvious  intention  and  purpose 
of  the  trust  being  merely  to  protect  the  property  agsdnst 
the  marital  rights  of  the  husband.  Upon  the  death 
of  Mrs.  Fisher,  the  object  of  the  trust  was  aocom- 
plished,  and  the  absolute  legal  estate  vested  in  the 
heirs    of   her    body,    under    the  limitation  in    the  will. 

In  this  view,  the  rule  in  Shelly's  case  can  have 
no  application.  That  rule  requires  that  the  estate  of 
the  ancestor,  and  the  limitation  to  the  heirs,  shall  be 
of  the  same  quality :  that  is,  both  legal,  or  both  equi- 
table. 

But  in  the  present  case,  Mrs.  Fisher  had  only  an 
equitable  estate  for  life ;  and  the  legal  estate  of  the 
trustees  during  her  life,  ceasing  upon  her  death,  the 
limitation  to  the  heirs  of  her  body  was  instantly 
executed  in  them.  Consequently,  they  became  vested 
with  the  legal  estate,  not  as  heirs,  but  as  purchasers. 
— See  Hill  on  Trustees,  part  2,  chapters  1  and  2;  2 
Jarman  on    Wills,  chapters  35,  36,  37.    . 

It  follows,  that  the  defendant,  as  husband  of  Nancy 
Fisher,  takes  no  interest,  either  in  the  land,  slave,  or 
pecuniary  legacy. 

The  decree  will  be  reversed,  the  demurrer  disallowed, 
and  the  cause  will  be  remanded  to  the  Chancery 
Court. 
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Enoch  R.  Whillock  vs.  John  and  Jeshma  Grisham. 


Chancsilt  Jusispiction.  Marital  rights.  Where  a  vendor  of  land,  being 
in  jail  on  a  charge  of  felony,  conveyed  the  same,  by  deed  duly  registered, 
to  his  sister,  a  feme  eoUy  taking  her  notes  therefor,  for  the  sole  purpose  of 
qualifying  her  to  become  his  bail;  who,  after  being  r^ected  as  such  by  the 
Court,  returned  to  him  the  deed,  destroyed  her  notes  and  pronounced  the 
proceeding  a  fraud;  after  which  the  vendor  sold  and  conveyed  the  same  land 
to  another  for  a  valuable  consideration,  who  had  notice  of  the  facts,  but  be* 
fore  the  latter  deed  was  registered,  the  first  vendee  married ;  such  inter- 
vening marriage,  in  the  absence  of  proof  that  the  same  was  superinduced 
by  the  existence  of  said  first  named  deed,  or  by  any  deceit  practiced  upon 
the  husband  in  reference  thereto,  will  not  validate  said  first  conveyance — 
but  would  operate  merely  as  a  cloud  upon  the  title,  which  a  Court  of  Chan- 
cery will  remove,  and  will  vest  the  title  in  the  subsequent  purchaser  for 
value. 


FROM  WASHINGTON. 


This  cause  is  from  the  Chancery  Coart  at  Jones^ 
borough.  At  the  November  Term,  1853,  before  the 
Hon.  Thomas  L.  Wu^liams,  Chancellor,  there  was  a  de- 
cree in    favor    of  respondents.      The   complainant    ap- 

* 

pealed. 

Arnold,  for  the  complainant. 

Nelson   and  Deaderick,  for  the  respondents. 
Garutbers,  J.,  delivered  the  opinion  of  the  Court. 

This  bill    is   filed  to  settle  the   conflicting  claim    of 
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the  parties   to  a   tract   of  land,  to    which   both    claim 
title  by  deeds  from  Charles  E.   Eancheloe. 

The  deed  to  defendant,  Jemima,  when  sole,  was 
made  7th  February,  1844,  and  registered  March,  1844. 
The  complainant's  deed  is  dated  March,  1845,  and  was 
acknowledged  and  registered  September,  1848.  They 
were  both  made  for  the  same  tract  of  land,  and  pur- 
ported to  be  upon  valuable  consjideration. 

The  then  Sheriff  of  the  county,  G.  W.  Willet, 
states  the  facts  in  relation  to  the  deed  to  Jemima. 
Charles  E.  Kincheloe,  her  brother,  was  in  jail  on  a 
charge  of  felony,  and  had  been  confined  for  more 
than  a  year,  not  having  been  able  to  procure  bail. 
While  thus  confined,  he  executed  this  deed  to  his  sister, 
which  was  witnessed  by  Willet,  and  took  her  notes 
for  $1,680,  as  the  consideration.  He  then  offered  her 
as  his  bail,  saying  she  was  worth  more  than  the 
amount  required  of  him  for  bail.  The  witness  re- 
fused to  receive  her  upon  the  ground  that  the  land 
being  bound  for  the  notes,  she  was  worth  no  more 
than  before.  She  was  also  rejected  by  the  Court  on 
the  same  ground.  After  this,  she  returned  the  deed 
to  her  brother,  and  destroyed  her  notes,  stating  that 
she  could  have  no  more  to  do  with  it,  as  it  was  all 
a  fraud.  About  one  year  after  this,  the  land  was 
sold  to  complainant,  Whillock,  for  a  valuable  conside- 
ration, and  he  was  in  possession.  Before  the  regis- 
tration of  the  deed  to  Whillock,  Jemima  married  the 
defendant  Grisham.  Nothing  has  ever  been  paid  by 
her  or  him  for    the  land. 

It  is  insisted,  and  this  is  the  ground  mainly  upon 
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which  the  Chancellor  based  his  decree,  that  marriage 
being  a  valuable  consideration,  her  intermarriage  with 
John  Grisham  before  registration  of  the  deed  to  com- 
plainant, would  validate  the  title.  It  is  difficult  to 
perceive  how  the  doctrine  on  this  subject  can  be  ap- 
plied to  the  present  case.  The  facts  do  not  raise  the 
question  ai^ed.  It  does  not  appear  that  the  deed 
was  made  to  Jemima  for  the  purpose  of  aiding  her 
in  marrying  to  advantage,  or  that  she  gained  any 
credit  with  her  suitor  by  the  conveyance,  or  that  he 
was  in  any  degree  iniSuenced  to  marry  her  on  that 
account.  It  is  true,  that  a  voluntary  deed  would  cease 
to  be  so  under  the  circumstances  stated. — Whehn  vs. 
WhehUj  3  Co  wen,  579,  and  cases  cited.  But  in  the 
case  under  consideration,  the  deed  is  proved  to  have 
been  made  for  a  purpose  entirely  different — to  qualify 
her  to  become  his  bail,  under  an  idea  that  a  freehold- 
er was  necessary,  and  none  other  would  be  taken.  It 
does  not  appear,  either,  that  this  deed  in  any  way 
attracted  or  deceived  the  defendant,  John,  into  the  matri- 
monial alliance.  If  he  knew  any  thing  about  its  ex- 
istence, the  probability  is,  that  he  would  also  know 
that  the  purpose  for  which  it  was  executed,  had  failed, 
and  the  whole  contract  cancelled  so  far  as  that  could 
be  done  by  the  acts  of  his  intended  wife.  To  bring 
a  case  within  the  principle  contended  for,  there  must 
be  a  constructive  fraud  at  least  upon  the  husband. 
There  can  be  no  pretense  in  this  case  that  any  fraud 
upon  the  marital  rights  was  practiced,  or  intended,  by 
any  one,  and  still  less„  that  the  fact  of  marriage  un- 
der the  circumstances,  can  in  the  least  affect  the  rights 
of  the  parties  as  to  the  title  to  this  land.      It  is  made 
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no  better  or  worse,  by  the  marriage  of  defendaatk 
No  consideration  is  sapplied  or  excused,  but  the  title 
of  Jemima  remains  as  it  was  before,  whether  good  or 
bad.  Her  husband  stands  with  her  upon  the  rights 
she  then  had,  unaided  by  the  alliance. 

What  then,  was  the  character  of  her  title?  First, 
It  was  entirely  without  any  consideration  paid.  Second, 
It  was  communicated  for  a  particular  purpose,  which 
failed;  and,  third,  it  was  disavowed,  as  fraudulent,  and 
cancelled,  so  far  as  it  could  be  done  by  acts,  and  the 
consent  of  both  parties,  upon  her  application.  She 
returned  the  deed,  and  took  up  and  destroyed  her 
notes  for  the  feigned  consideration.  Under  these  cir- 
cumstances, can  her  pretended  title  amount  to  more 
than  a  cloud,  which  a  Court  of  Equity  will  remove? 
Certainly  not.  It  is  true,  the  deed  to  her  was  regis* 
tered,  and  that  no  reconveyance  has  been  made  by 
her  of  equal  solemnity.  Yet,  in  a  contest  with  a  boTM 
fide  purchaser  for  valuable  consideration,  this  is  not 
always  indispensable.  The  complainant  is  a  purcha- 
ser for  value,  and  though  he  may  be  affected  with 
notice  of  the  deed  to  Jemima,  yet  he  also  had  knowl- 
edge of  the  other  facts  above  stated.  It  is  not  deemed 
necessary  in  this  case,  to  discuss  the  vexed  question  of 
a  contest  between  a  voluntary  deed  and  one  subsequent, 
for  valuable  consideration,  and  under  what  circumstan- 
ces the  one  will  prevail  over  the  other;  nor  whether 
a  title  once  vested  by  deed,  can  be  divested  by  parol. 
This  case  does  not,  in  the  view  we  take  of  it,  require 
the  agitation  or  consideration  of  those  embarrassing 
questions. 

It  is  enough  for  this  case,  that  the  deed  to  Jemima 
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Was  made  distmctly,  and  avowedly  for  a  particular  pnv* 
pose,  that  is,  to  enable  her  to  become  the  bail  of  the 
vendor,    which    object   entirely   failed.      And,   secondly, 
that  she  declared  herself,  with  the  surrender  of  it,  that 
the  deed  was  fraudulent,  and  withdrew    and  destroyed 
the  notes  intended  to  have  been  .given  for  the  consid- 
eration.      It  cannot    therefore,   stand  either  as   a  gift, 
or  sale,    and  can    in    no   point  of  view,    or  upon  any 
sound  principle,  be  in    the  way  of   a  subsequent  bona 
Jide  purchaser.      After  this  she  could  not  be  heard  in 
a  Court  of  Equity  to  insist  upon  the  validity  of   such 
deed,  or  rely  upon  such  title.      We  do   not  see,  how- 
ever, that  any  fraud  was  intended  when  the  deed  was 
made,  by  either  party.      They  had  an  idea  that  no  one 
was    competent   to    become    bail    in    a    criminal    case, 
who  was  not  a  freeholder,    and  for    that    purpose  the 
land  was  conveyed.       So  soon   as  this  purpose  failed, 
the  parties  regarded  the  transaction  as  at  an  end.    It 
does,  however,  appear,  that  after  that  time,  for  several 
years,  Eoncheloe,  on    some  occasions,  pretended  to  act 
-as  tenant,  or  agent   of  said  Jemima>  as  if  the  transfer 
<A    title  had  really   been    made,  and    was   still  consid- 
-ered  valid.      But  this  was,  unquestionably,  a  mere  pre* 
tence   for  certain  objects  of  his  own.    She  never  con- 
sidered herself  the  owner,  after  the  return  of  the  deed 
and  the  destruction  of  her  notes. 

Still,  however,  under  some  new  lights  in  relation  to 
their  rights,  the  husband  and  wife  brought  an  action 
of  unlawiul  detainer  against  the  complcunant,  who  was 
in  possession  of  said  land  under  his  purchase  and 
deed  from  Kincheloe.      To  eiyoin   that  suit,  and  elear 

away  the  cloud  from  his  title,  this  bill  was  JSled.    We 
17 
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think  the  prayer  of  the  bill  fih<mld  have  been  granted, 
and  therefore  revene  the  decree. 


EuzABETB  MoCAMMoir  vs,  Masqammt  A.  Fknnr,  et  d. 


1.  Tbvst  Sbtatxs.  BetultMff  IVtMto.  A  resulting  trnsi  mfty  be  declared 
upon  parol  OTidence,  after  the  death  of  the  trustee  holing  the  legal 
title  and  deseent  oast  «poA  hJi  heira. 

2.  Said.  Same.  Unience,  When  an  eaUtte,  right  or  title  in  lands  la 
claimed  against  a  -writing,  in  any  of  the  cases  in  which  it  is  per- 
mitted, it  most  be  sostiuned  by  proof  of  the  clearest  and  most  000- 
Tinoing  character. 

S.  Sakb.  8mM.  StatuU  tf  2tmda(ibiw.  Adverw  paneidon  The  atatnfte 
of  limitations  will  not  run  against  a  claim  to  land  based  upon  a  re- 
sulting trust  implied,  when  such  claimant  and  the  person  haxlng  the 
legal  title  are  both  in  continued  and  fiiendfy  p09»€mon  of  the  land 
in  question.  There  must  be  for  the  legal  period,  a  possession  ad- 
Terse  and  hostile  in  its  character.  The  fact  that  the  one,  held  by 
deed  and  the  other  did  not,  does  not  make  the  poneerien  adTene 
or  Tary  the  principle. 


tSOIC   M'lOlB. 


This  bin  was  filed  in  Chancery  at  Atiiens  on  tfie 
23d  of  April,  1853|  by  the  complainant  against  die 
respondent,    Margaret   A.  Pettitt    and    others,  heirs  of 
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FVancifl  P.  Pettitt^  deceased,  to    have    her  interest  de- 
clared and  title  vested  in  certain  lands,  which  she  claimed 
under  an  alleged    resolting  tmst.    In  1885,  as    alleged 
by  the  bill,  the  said  Francis  P.  Pettitt  having  collected 
and  got  into   his   possession  several  thoosand  dollars  of 
the  complainants'  money,  at  her  request,  was  authorised 
by  her  to  invest  the  same  in    lands  in  which  he  was 
to  take  a    half   interest    for  his  trouble    in    collecting 
and  investing  the  fiind.      The  investment  waa  made  in 
lands  lying  in  the  county  of  McMinn,  which    are  tha 
subject  of    this    controversy.      The  deed   to   the  whole 
was    taken    in  the    name  of   said   Francis   P.  Pettitty 
who  was    the    brother  in-law    of    complainant,    and  a 
person  in  whom  she    had   full   confidence.      The  lands 
consisted   of  three   tracts,    which    were   severally   pur- 
chased.     For  more  than  seven  years   before  the  filing 
of  this  billy  and  to  the  time  of  the  death  of  Pettitt  in 
1852,  the  parties  held  joint  possession  of  the    lands- 
living  upon  different  parcels  of  it  and  reciprocally  con- 
ceding from  time  to  time  each  other's  rights  as  above 
stated.      In  March,    1852,    Francis  A.    Pettitt   died  in- 
testate,   and   without  having   conveyed  to    complainant 
her  moiety    of   the  lands.      At    the    February   Term, 
1854,  Chancellor  Williams    decreed  in    favor   of  com- 
plainant as   to  two   of    the  tracts  of   land  in  contro- 
versy, and  for   the  respondents  as  to  the.  other.      Re- 
spondents appealed. 

RoWLBB,  for  the  complainant. 

TfiEwmTT,  for  respondents. 
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Caruthers,    J.,    delivered    the    opinion   of  the  Court. 

This  bill  is  filed  to  set  up  a  resulting  trust  for  one 
jnoiety  of  three  tracts  of  land  in  McMinn  county 
called  the  Philips,  Gass,  and  Barnstead  tracts.  The 
facts  are,  that  the  complainant  had  six  or  seven 
thousand  dollars  due  to  her  in  North  Carolina,  and 
proposed  to  give  F.  P.  Pettitt,  the  ancestor  of  defend- 
ants, one-half  of  the  amount  if  he  would  collect  and 
invest  it.  With  this  fund,  or  a  part  of  it,  he  pur- 
chased the  Philips  tract  of  500  acres,  the  Gass  tract 
of  80  acres,  and  the  Barnstead  tract  of  50  acres,  and 
took  the  deeds  to  himself.  This  was  done  in  1835-6| 
and  soon  after  that  time  both  parties  went  into  pos- 
session. Complainant  resided  on  the  Gass  tract,  and 
the  defendant  upon  the  Philips  tract,  but  they  both 
cultivated  and  used  the  timber  on  the  latter  tract. 
Pettitt  built  a  good  house  on  the  latter  tract  and 
claimed  it  as  his  own,  but  admitted  he  had  bought 
the  other  tract  for  complainant.  The  taxes  on  both 
tracts  were,  at  least  for  a  part  of  the  time,  paid  in 
equal  portions,  and  they  jointly  cultivated  different 
parts  of  the  500  acre  tract,  each  working  up  to  a 
turning-row  in  one  field.  The  complainant  was  an 
unmarried  sister-in-law  of  said  Pettitt,  in  whom 
she  had  unbounded  confidence  down  to  the  day  of 
his   death. 

It  is  insisted  that  it  is  very  clear  that  the  joint  fund 
before  referred  to,  went  to  the  payment  of  the  con- 
sideration of  the  two  first  tracts,  and  that  the  proof 
puts  that  out  of  dispute,  though  it  may  fail  as  to  the 
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Barnstead  tract;      So  the  Chancellor  decreed,  and  grants- 
ed  the   relief  as  to    the  first  two  tracts  only. 

The  defendants  rely  upon  the  statute  of  limitations 
aiid  lapse  of  time,  against  the  claim  of  complainant. 
They  contend  that  it  is  not  a  case  of  express,  but  im- 
plied trust,  which  falls  under  the  bar  of  the  statute 
of  limitations.  It  is  true  that  to  make  the  holder  of 
&e  legal  title  an  express  trustee  in  such  a  case,  the 
trust  would  have  to  be  declared  in  the  deed,  or  some 
other  writing,  and  as  that  is  not  done  in  this  case,  and 
the  trust  is  raised  by  the  law,  upon  extrinsic  facts, 
it  is  a  trust,  by  implication  of  law,  against  which  the 
statute  will  run. 

It  may  be  barely  necessary  to .  notice,  before  enter- 
ing into  the  examination  of  the  above  ground  of  de- 
fence, that  it  is  argued  that  a  trust  in  land  cannot 
be  raised  but  by  writing,  and  2  Fonblanque  21,  and 
Roberts  on  Frauds  91,  are  read  to  sustain  the  position. 
It  is  too  late  now  to  argue  that  question,  as  it  is 
every  where  well  settled  that  trusts  in  lands,  as  well 
as  personalty,  may  be  raised  by  parol,  that  is,  the 
facts  which  raise  the  trust  may  be  established  by  parol. 
They  are  every  day  recognised  and  enforced  by  Courts  v 
of  Equity,  and  enter  largely  into  the  litigation  of  the 
ooutttry. 

Again,  it  is  contended  that  after  the  death  of  the 
trustee  having  the  legal  title,  and  descent  cast,  the 
title  of  the  heirs  cannot  be  disturbed  by  the  declara- 
tion of  a  resulting  trust  upon  parol  evidence*  Such 
seems  to  have  been  the  opinion  of  Sanders  in  'his 
Work  on  Uses  and  Trusts,  127-134,  where  the  con- 
lideration  money  is  expressed  in  the  deed  to  have  been 
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paid;j  by  the  grantee.  But  Sagden  says,  there  is  no 
reason  or  authority  for  that  distinction,  and  that  it 
may  aa  well  be  done  after  as  before  the  death  of  the 
grantee.  As  between  the  opinions  of  these  two  ele» 
mentary  writers,  that  of  Sugden,  is  entitled  to  most 
weight,  on  account  of  his  more  general  aocnracj 
and  perspicuity.  But  he  is  also  well  sustained  by  tlM 
authorities.  2  P.  Wil.  648,  1  Atk.  71,  2  Atk.  144 
It  has  also  been  held  by  some  authorities  that  parol 
evidence  will  not  be  received  of  facts  to  create  a  trust, 
against  the  positive  denial  of  an  answer;  bat  this  po* 
sition  was  also  exploded  as  far  back  as  1  Vemoa, 
366,  and  again  in  Barilett  vs.  PickersgUly ^eiXeA  in  a 
note  to  4  East,  577. 

So,  these  questions  are  all  out  of  the  way,  and  wo 
have  only  to  enquire^ 

1.    Whether     the   trust   is   established.      This    is  a 

question  of   fact.      Is  the  proof  sufficient   to    make  it 

out — to  fully   satisfy  the  mind  that  the    money  of  the 

complainant    to    the  extent  of    one  half,  or    any  other 

portion  of  the  consideration  went  into  the  purchase  of 

the  land.      We  recognize  the    doctrine   to    the  fnlloit 

extent,  and  such  is  the  uniform  holding  in  all  Ihie  cases, 

that  where  a  right  or  title  is    claimed  against    a  wii* 
ting,  in  this  or  any  other    class  of    cases,  wh^re  it  \b 

permitted    at  all,  it  must  be  sostained    by  proof  of  the 

most  convincing  and  irrefragable  character.     The  Coorti 

have  been  deeply  impressed    with  tiie   danger   of  tlib 

kind  of  proof,  as  tending  to  petjury,  and   the  inseonri* 

ty  of  paper  titles.      Kent,    and  other  eminent   Jodgesb 

regret  that  the     doctrine    was   ever    introduced^  as  it 

opens  a  wide  door  to  frauds  and    peijuries,  whioh  the 
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jtetaito  was  iateiided  to  oloee.  It  has,  therefore,  beem 
nniforndiy  required  in  tkis  oiasB  of  cases,  that  the  pay- 
ment of  the  uMmey  of  the  person  who  claims  to  be  a 
4:tfHwi  que  trusty  should  be  clearly  proved.  The  sam^ 
rule  as  to.  the  qaantity  and  sufficiency  of  proof  ap* 
pUes  in  this  case,  as  in  a  bill  filed  to  convert  a  sale  or 
deed  apparenlly  abBolnte»  into  a.  mortgsfe  or  condi- 
tional sale.  But  even  under  the  caution  and  suspicion 
which  this  rule  dQcins,  yre  consider  the  case  under  con* 
dderation  fully  made  out,  by  irrecdstable  proof*  It 
only  then  remains  to   enquire. 

Secondly;  Whether  the  complainants  claim  to  a  re- 
sulting trust,  is  barred  by  time,  or  the  act  of  limitations^ 
We  think  it  is  very  clear  Ihat  neither  defence  can  avail 
the  defendants  under  the  circumstances,  for  the  plain 
and  simple  reason  that  there  has  not  at  any  time  been 
an  adverse  possession.  This  has  been  Joint,  and  con«> 
sentive  in  both,  and  not  exclusive  or  hostile  in  either. 
Vnder  these  circumstances,  it  has  certainly  never  been 
held  that  either  lime  would  corode  or  limitations  bar  a 
good  title,  whether  equitable  or  legal.  But  a  distine^ 
tion  is  attempted  to  be  drawn,  if  we  understand  it,  of 
which  we  are  not  sure,  in  favor  of  a  case  where  one 
of  the  joint  possessors  holds  under  a  legal  title  by  deed 
and  the  other  by  an  invisible  and  unestablished  trust ;  that 
the  seizure  under  the  deed  is  in  conformity  to  it,  and 
exclusive  of  all  others,  and  is  not  divided  or  concur- 
rent mth  one  only  claiming  an  unwritten  trust  title. 
We  are  constrained  to  confess  that  we  cannot  see  the 
point  or  force  of  this  position,  although  it  is  eamestiy 
pressed  upon  us.  It  is  contended  that  the  second 
section   of  the  limitation  act  itf  1819,  bars  all  suits  in 
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Equity  as  well  bb  at  law,  and  mast  apply  to  tUub 
That  is  certainly  very  trae,  but  still  it  only  rant 
ttpon  adverse  possession  in  equity  as  at  law.  U- 
Pettitt  was  in  possession  under  Us  legal,  the  com* 
plainant  was  there  with  him  under  her  equitable  thie; 
both  were  in  the  enjoyment  of  the  use  of  the  land^ 
and  neither  attempted  or  desired  to  oust  the  oth^i 
As  the  statute  only  begins  to  run  when  the  possession 
becomes  exclusive  and  hostile  to  all  adverse  titles,  there 
Was  no  point  of  time  in  this  case,  when  it  could  start 
upon  its  work  of  destruction,  of  all  opposing  titles* 
Where  two  are  in  possession,  the  one  having  title 
and  the  other  none,  it  will  inure  to  the  benefit  of  the 
former;  but  where  both  claim  title,  the  possession  is 
neutralized,  and  that  the  one  may  be  equitable,  and 
ibe  other  legal,  or  the  one  in  deed,  and  the  other  in 
parol,  as  a  resulting  trust,  can  make  no  difference. 

We  think,  therefore,  that  there  is  no  ground  upon 
which  the  right  of  the  complainant  to  one  half  of  th# 
Philips  and  Gass  tracts,  can  be  resisted,  and  affirm  th^ 
decree  of  the    Chancellor. 
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Sahubl  C.  Youno   vr.  Sarah   Lea. 


FlMK  GoTZBT.  Real  ettate  of,  protected  hy  act  of  1850,  ch,  86.  Sinoe 
the  act  of  1850,  ch.  86,  the  husl)and*B  interest  in  the  real  estate  of  the 
wife,  whether  acquired  before  or  after  the  marriage,  is  exempt  during  the 

*  life  of  the  wife,  firom  sale  under  any  decree,  judgment,  or  execution 
against  him  ;  nor  can  the  same  be  sold  by  the  husband  during  the  wife*8 
life,  without  her  special  partieipation  in  the  oonteyaBoe,  under  the  laws 
infeace* 


rnOM    CAMPBELL. 


This  bitt  was  filed  in  Chancery  at  Jacksborong)^ 
for  the  purpoeea  stated  in  the  opinion.  At  June 
Term,  18559  Ghancellor  Lucky  decreed  in  favor  of  re- 
spondent.      Complainant  appealed. 

RoMBBS,  for  conqplainant. 

Matkah),  lor  respondent. 

Hasus,  J.,  delivered  the  opinion  of  the  Court. 

This  bill  was  filed  in  the  Chancery  Goort  at  Jacks* 
borough,  by  complainant,  for  the  purpose  of  enjoining 
the  execution  of  a  writ  of  possession,  issued  from  the 
Gireuit  Court  of  Anderson  county,  pursuant  to  a  decree 
ef  said  Circuit  Court,  diasoKii^  the  bonds  of  matrimony 
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between  reepondent  and  her  late  hiuibaiid,  John  W* 
Lea,  and  assigning  her  the  land  in  controversy  as  ali- 
mony, and  ordering  that  she  be  put  in  possession  of 
die  same. 

The  bill  charges  that  the  land  belonged  to  respond- 
ent previous  to  her  marriage  to  the  said  John  W.  Lea, 
and  that  he  was  tenant  by  the  curtesy,  and  entitled  to 
an  estate  for  life,  in  the  same,  and  that  on  the  — *— 

day  of >,  1651,  complainant  purchased  said  land 

from  him,  and  took  a  conveyance  for  the  same,  which 
was  previous  to  the  decree  rendered  in  favor  of  re- 
spondent, and  prays  that  she  be  enjoined  from  taking 
possession  of  the  land  during  the  life  of  said  John  W. 
Lea. 

The  answer  admits  the  decree  for  divorce  and  ali- 
mony, the  writ  of  possession,  and  the  purchase  of  com- 
plainant, but  avers  that  die  purchase  was  made  by 
complainant  with  a  full  knowledge  of  resp<Mident's 
rights,  and  for  die  purpose  of  defeating  her  right  to 
alimony,  when  she  should  obtain  her  decree.  The 
cause  was  heard  upon  bill  and  answer,  and  a  decree 
was  rendered  in  favor  of  respondent,  dissolving  die  in- 
junction, and  ordering  an  account  of  rents  and  profits 
from  the  issuance  of  the  writ  of  possession,  with  which 
complainant  was  chaiged.  After  this,  and  at  the  same 
term,  there  was,  by  leave  of  the  Gonrt,  an  amended 
bill,  to  which  respondent  demurred,  and  the  demurrer 
was  allowed  by  the  ChaDcellor,  and  the  amended  bill 
dismissed;  and  the  complainant  has  appealed  to  tUs 
Court 

From  the  view  we  take  of  the  case,  it  is  unBeees* 
SBiy  to  notice  the  allegations  in  the  amended  bill,  for 


SEPTiaiBBR  TER&f,  1855,  Ml 

Sanmd  C.  Tonng  ««.  Sanh  Lea. 

the  deciBion  tarns  npon  the  power  of  the  husband  to 
convey  the  land  of  his  wife,  to  which  he  is  entitled 
as  tenant  by  the  curtesy,  so  as  to  defeat  her  rights 
daring  her  life.  And  we  think  the  act  of  10th  Janu- 
ary, 1650,  ch.  86,  is  conclusive  upon  the  question.  By 
the  1st  section  of  the  act  it  is  provided,  that  when  ^'  any 
feme  covert  shaU^  either  before  or  after  marriage,  become 
entitled  to  any  interest  in  any  lands,  tenements,  heredit- 
aments, or  other  real  estate  whatever,  either  by  gift, 
devise,  descent,  or  in  any  other  mode,  it  shall  not  be 
lawful,  by  virtue  of  any  judgment,  decree,  or  execution 
against  the  husband  of  such  feme  covert^  to  sell  ov  dis* 
pose  of  his  interest  in  the  real  estate  of  the  wife ;  or, 
by  virtue  of  the  judgment,  sentence,  or  decree  of  any 
Court  in  this  State,  to  dispossess  or  eject  the  husband 
and  wife  from  the  possession  of  the  real  estate  of  the 
wife  acquired  in  any  manner,  either  before  or  after 
marriage."  The  2d  section  provides,  *^  that  the  exemp* 
tion  of  the  husband's  interest  in  his  wife's  lands,  as 
prescribed  in  the  first  section  of  this  act,  from  sale,  shall 
not  extend  beyond  his  wife's  life,  nor  shall  the  husband 
sell  the  same  during  his  wife^s  life'time^  without  her  Join- 
ing in  the  conveyance^  in  the  manner  prescribed  by  ex^ 
isting  laws,  in  which  femes  covert  shall  convey  lands.'' 
As  we  have  seen,  the  2d  section  of  this  act  expressly 
prohibits  the  husband  from  selling  the  wife's  land  during 
her  life.  It  is  therefore  clear,  that  the  complainant,  by 
his  purchase  and  deed  from  the  husband,  acquired  no 
rights  as  against  the  wife,  and  we  affirm  the  Chancel- 
tor's  deoree. 
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Henkt  a.  Farnsworth  vs.  Thomas  D.  Aritold,  et  al. 


Practice.  Isiue  out  of  Chancery.  Principal  and  Agent  Upon  a  bill  filed 
against  the  plaintiiF  in  an  execution,  whicli  had  been  levied  upon  a  slaTO, 
to  eigoin  further  proceedings  under  ih^  same,  and  to  have  compUinant'c 
title  declared,  it  appeared  that  the  complainant  claimed,  by  purchase  firom 
the  defendant  in  the  execution,  but  that  his  title  was  not  clear  enough  t6 
entitle  him  to  the  equitable  relief  sought ;  an  issue  out  of  Ghancevy  was 
therefore  directed  to  be  tried  at  law,  to  settle  the  legal  rights  of  the  par- 
ties, the  result  of  which  was  to  determine  the  result  in  Chancery.  Said 
issue  was  made  up  in  an  acUon  of  trespass  by  the  oomplainaat  agaiASt  tha 
Sheriff  alone,  for  leyying  the  execution.  Hxld,  that  the  Sheriff  in  such 
case,  was  the  agent  of  the  plaintiff  in  the  execution,  and  not  an  improper 
party  .in  said  suit,  and  that  a  Yerdict  and  Judgment  against  him  was  co&> 
clusiTe  of  the  rigihts  of  the  parties. 
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This  bill  was  filed  in  Chancery  at  Greeneville,  upon 
the  facts  and  for  the  purposes  fully  stated  in  the  opin- 
ion of  the  Court.  At  the  May  Term,  1855,  Chancellor 
Lucky  decreed  for  the  defendants,  dismissing  the  bill. 
The  complainant  appealed. 

MnxmAK,  for  complainant. 

Bartok  aad  Nblson^  for  respondent 

Harris,    J.,    delivered  the    opinion  of  the  Cmtrt. 

This    was   a   detinue    bill,  filed  by    complainant  to 
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eigoin  defendant  Arnold  from  selling  a  slave,  Mary, 
which  was  levied  upon  by  Bnllen,  the  Sheriff  of  Greene 
eounty,  by  virtue  of  an  execution  in  favor  of  Arnold 
and  against  Joseph  Davis,  the  father  of  Elizabeth 
D.  Davis.  .  The  bUl  charges  that  Joseph  Davis  had, 
previous  to  tJie  decree  and  execution  of  Arnold  against 
hixU)  conveyed  the  slave  Mary  to  Elizabeth  D.  Davis, 
and  that  she  had  eonveyed  to  complainant.  The  an* 
0wer  of  Arnold  denies  these  charges;  sets  up  that  the 
.  whole  arrangement  was  a  mere  fraudulent  contr^anoe 
to  hinder,  delay  and  defraud  the  creditors  of  Joseph 
Davis  in  the  collection  of  their  debts,  and  denies 
complainant's  title  to  the  slave,  and  insists  that  she  is 
subject   to  the  'satisfaction  of  his  execution. 

Upon  the  hearing,  the  Chancellor  declared  the  com- 
plainant's  title  not  so  clear  as  to  entitle  him  to  relief, 
but  ordered  that  the  caase  stand  over  until  the  suc- 
ceeding term,  that  the  complainant  ''may  institute  a 
suit  at  law,  to  try  the  title  of  said  -  slave  in  such 
manner  as  the  same  may  be  authorised  by  the  forms 
of  law."  And  by  the  same  decree  it  is  further  or- 
dered, that  if  no  suit  is  instituted  pursuant  to  said  de- 
cree, that  the  bill  shall  be  dismissed.  This  decree  was 
rendered  at  the  May  Term  of  the  Chancery  Court, 
1848.  On  the  2nd  day  of  November,  1848,  an  action 
of  trespass  vi  et  armis,  was  instituted  in  the  Circuit 
Court  of  Greene  county,  against  Bullen,  the  Sheriff,  for 
levjring  upon  said  slave.  This  suit  was  brought  within 
the  time  fixed  by  the  decree.  To  the  plaintiff's  decla- 
ration which  is  in  the  usual  form,'  the  defendant  plead 
the  general  issue — not  guilty — and  issue  was  taken. 
There  was  also  the  ibllowing  agreement:    ''And  it 
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is  agreed  by  the  parlies,  that  on  the  trial  of  the  above 
oause,  any  apeoial  matter  may  be  given  )n  evidence 
by  either  parlyy  in  aa  fall  and  ample  a  manner  as  if 
the  same  were  formally  and  apecially  pleaded. 

^And  it  is  farther  agreed  by  the  parties^  that  the 
Chancery  reoord  in  the  cause  of  Henry  X  Famswarii 
vs.  Thomas  D.  Arnold  and  Betsjf  2>,  DaviSf  shall  be 
read  as  evidence  in  this  suit,  and  that  no  fwrOier^  other  «r 
dfferent  proof  shaS  be  given  in  evidence  ij^  eiiher  part^f^ 
And  it  is  agreed  and  admitted  by  the  defendant  in 
tliis  suit,  that  the  said  defendant,  (Lloyd  BuUen,)  did 
levy  an  execution  upon  the  negro  girl,  Mary,  men** 
tioned  in  the  pleadings,  and  took  her  out  of  the  poe* 
session  of  the  plaintiff,  and  led  her  away  on  the  8th  day 
of  December,  1846,  as  the  proper^  of  Joseph  Davis." 
This  cause  was  eontmued  fiom  term  to  term,  untU 
Februaiy  Term,  1850,  when  a  verdict  was  obtained  in 
fitvor  of  the  plaintiff,  which  was  set  aside  by  the 
Court,  and  a  new  trial  granted.  At  the  June  Term» 
1850,  there  was  another  jury  and  a  mistrial*  At  the 
October  Term,  1850,  there  was  another  verdict  in  favor 
of  the  plaintiff,  which  was  also  set  aside  by  the  Court, 
and  a  new  trial  granted.  At  the  June  Term,  1851, 
Ibere  was  another  verdict  lor  the  plaintiff;  motion  for 
a  new  trial  overruled  i  and  an  appeal  to  this  Court, 
where  the  judgment  of  the  Circuit  Court  was  affirmed* 
This  jsuit  in  Chancery,  had  been  oontiimed  from  time 
to  time,  to  await  the  decision  in  the  Court  oi  law; 
and  at  the  May  Term,  1855,  of  the  Chanceiy  Oourt» 
on  final  hearing,  the  complainant  offered  in  evidenef 
the  reoord  of  the  imit  at  law,  which  was  objected  to  by 
the  defendjant  upon  the  ground  that  it  was  an  action  of 
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tre0pa80  agaiiuit  Biilleii»  <he  Sherifi;  for  levying  the 
execution  on  the  slave,  Maiy,  and  that  the  defendanty 
Arnold,  waa  not  a  party  to  said  suit,  and  was,  there- 
fore, not  bound  hy  the  reoord.  The  C3ianceIlor  soa* 
tained  the  objection  upon  the  ground,  ''that  no  such 
•nit  88  was  contemplated  by  the  order,  (in  Chaneeiy,) 
had  been  institated."  He  also  held  that  the  title  to 
the  slave  vras,  at  the  date  of  the  levy,  vested  in  fo^ 
aeph  Davis,  and  dismissed  the  bill.  To  reverse  which, 
an  appeal  ia  prosecuted  to  this  Court. 

When  the  eomplainanfs  right  to  equitable  relief, 
depends  upon  a  legal  title,  tiie  Chancellor,  in  a  proper 
ease,  will  retain  the  bill  for  a  certain  period,  giving 
complainant,  in  the  mean  time,  liberty  to  bring  an  ac* 
tion  for  ike  purpose  of  establbfaing  his  right  at  law, 
in  order  to  fimnd  an  equitable  relief;  in  which  cases 
the  bill  will  stand  dismissed,  unless  the  action  is 
brought  within  the  time  limited;  fhrther  directions  be* 
ing  reserved  only  in  the  event  of  a  trial  taking  place. 

It  may  be  laid  down  as  a  general  rule,  that  wher- 
ever the  foundation  of  a  claim  is  a  legal  demand, 
and  the  question  whether  a  new  trial  should  or  should 
not  be  had,  can  be  discussed  with  m<Nre  satisfaction  in 
a  Court  of  law  than  in  a  Court  of  Equity,  the  Couit 
of  Equity  will  adopt  the  course  of  directing  am  action; 
for  an  action  at  law  differs  ih>m  an  issue  out  of 
Chancery  in  this:  In  the  former,  the  motion  for  a 
new  trial  must  be  made  before  the  CourC  in  which  the 
action  is  brought,  while  in  tiie  latter,  the  motion  must 
be  made  in  tiie  Court  that  directed  the  iasue.  In  di- 
recting an  action  at  law,  the  Court  always  directs  k 
to  be  brought  in  such  a  form  that  tiie  reauU  shall  be 
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regarded   as  conclusive. — 2  Daniel's   Chancery  Praetioe, 
702-5-4. 

Where  Erections  are  given  bj  the  Chancellor  to 
bring  an  action  at  law,  as  the  action  can  only  be 
between  the  parties  who  are-  interested  in  Ae  legal 
estate,  the  OhancellOT,  for  the  protection  of  those  who 
are  equitably  interested,  will  make  it  part  of  the  or^ 
der  that  they  shall  be  at  liberQr  to  attend  the  trial 
by  counsel,  and  to  make  such  defence  as  they  thiiA 
proper.  The  action  at  law-  is  tried  in  the  usoai  man* 
ner,  and  after  verdict  the  cause  in  Chanceiy  should  be 
set  down  for  further  directions  in  the  same  manner  as 
after  the  trial  of  an  issue,  and,  in  the  meantime,  no 
proceedings  should  be  t€tken  at  law  in  consequence  of 
the  verdict,  except  moving  for  a  new  trial,  &>o.  It  is 
to  be  observed,  however,  that  the  hearing  upon  further 
directions  is  not  the  time  when  any  mistake  commit^ 
ted  at  the  trial  at  law  can  be  corrected. — 2  DaniePs 
Oh.   Pr^   W6. 

In  the  Chancellor's  order,  retaining  this  cause  ''upon 
the  docket,'*  "that  the  complainant  may  institute  a  suit 
af^law  to  try  the  title  to  said  slave  in  such  manner 
as  the  same  may  be  authorized  by  the  forms  of  law," 
he  also  ordered,  that  if  complainant's  title  is  there  eft- 
tabllshed  by  a  recovery  in  damages,  or  otherwise,  that 
then  complainant  will  be  entitled  to  the  relief  prayed 
for  in  his  bill,  but  if  said  suit  is  not  instituted  before 
the  next  Herm  of  the  Chanceiy  Court,  or  if  instituted, 
and  the  complainant's  title  is  not  established  by  law, 
then  his  bill  shall  be  dismissed.  And  now,  the  ques- 
tion is,  was  the  complainant's  title  so  established  by 
the  proceeding  at    law  as    to    entitle    him  to     relief; 


SEPTEMBER  TERM,  1855.  267 

Henry  A.  Famsworih  vs,  Thomas  D.  Arnold,  et  al, 

^^^— ^■^-i^^^^.^M^— ^W— —  .III     I         »    I     ■■  ■        ■     ■     —■—  I       .  .  .^     ^.IM       ■■.■■I  .M  ■——■II  1^— ^M^^^M^Mi^^— ^^■^^^■^^■^IM^i^B^—^ll^— i^a^— 

or  wad  the  Chancellor  correct  in  disregarding  the  ver« 
diet  and  judgment,  and  dismisfiing  the  bill?  We  have 
seen  by  the  English  practice,  that  the  Chancellor  is  not 
bonnd  by  the  verdict  of  a  jury  upon  an  issue  out  of 
Chancery,  (which  the  Court  of  Law  had  no  power  to 
set  aside,)  but  may  disregard  the  same  and  find  the 
fact  for  himself. 

But  on  the  trial  of  an  action  at  law,  to  try  the 
legal  title,  a  very  different  rule  prevails.  There  the 
Court  of  Law  has  the  power  to  set  the  verdict  aside 
and  grant  a  new  trial,  but  the  Chancellor  has  no  such 
power  as  a  general  rale.  It  is  true,  that  upon  a 
proper  application,  and  proper  case  made  oat,  a  Court 
of  Chancery  has  the  power  to  set  a  verdict  aside  and 
grant  a  new  trial  at  law,  but  no  such  question  arises 
in  this  case. 

But  the  question  recurs,  was  defendant  Arnold,  who 
was  not  a  party  to  the 'suit  at  law,  concluded  by  the 
verdict  and  judgment  in  that  proceeding?  We  think 
he  was.  When  the  Sheriff,  Bullen,  levied  the  execu- 
tion of  Gen.  Arnold  upon  the  slave,  he  was,  in  legal 
contemplation,  the  agent  of  Arnold,  and  the  legal  title 
was,  by  the  levy,  vested  in  him  for  Arnold's  use,  and 
the  legal  title,  so  far  as  any  could  be  iicquired  by  the 
levy,  being  in  him,  he  was  the  proper  person  to  sue  to 
try  that  title.  It  is  true,  in  a  different  form  of  action, 
Gen.  Arnold  might  have  been  made  a  party,  bat  the 
right  of  property  could  be,  and  we  have  no  doubt, 
was,  as  fairly  tried  in  the  form  of  action  adopted.-— 
Bullen  and  Arnold  were  privies  in  estate.  Suppose 
fliat,  upon  the  recovery  of  this  judgment  against  Bullen, 

he  had  moved  for  judgment  over  against  Arnold  upon 

18 
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his  bond  of  indemnity,  coold  Arnold  be  heard  to  con- 
trovert the  validity  of  the  judgment  against  Bullen? 
We  think  not,  unless  upon  a  proper  application,  he 
could  have  shown  that  Bullen  had  fraudulently  permitted 
the  judgment  to  be  recovered  against  him. — 1  GreenL 
Ev.,  §  189.  Why  does  Arnold  insist  that  he  should 
have  been  made  a  party?  The  ansvirer  is,  that  he 
might  have  had  an  opportunity  of  managing  the  de- 
fence, of  selecting  his  counsel,  of  taking  the  testimony, 
and  cross-examining  the  witnesses,  and  appealing,  if 
he  thought  proper.  Were  not  all  these  ends  subserved 
in  the  present  case? 

The  same  counsel  who  has  managed  this  cause, 
appeared  and  managed  the  defence  in  the  suit  at  law, 
and  that  suit,  by  agreement,  was  tried  upon  the  iden- 
tical prooff  and  no  other  than  that,  which  was  ta- 
ken in  this  cause,  by  defendant  himself,  before  the 
hearing.  The  defence  seems*  to  have  been  vigorous, 
and  as  often  as  the  plaintiff  obtained  a  verdict,  the 
defendant  procured  it  to  be  set  aside,  until  the  Court, 
under  the  provisions  of  the  statute,  could  interpose  no 
further,  and  then  the  defendant,  Bullen,  prosecuted  an 
appeal  to  this  Court,  and  had  the  whole  proceeding 
reviewed,  where  the  judgment  was  affirmed.  From  an 
inspection  of  that  record,  we  see  that  the  ^^  legal  tttf^," 
under  a  proper  charge  of  the  law,  was  fairly  submit- 
ted to  the  jury,  and  though  we  might  not  have  found 
the  facts  as  they  did,  but  may  think,  as  did  the  Chan- 
cellor, that  the  conveyance  from  Joseph  Davis  to  his 
daughter  was  fraudulent,  and  that  the  slave  was  sub- 
ject to  be  seized  by  the  execution,  yet  we  are  at  a 
loss  to  find  authority  upon  which  the  Chancellor  could, 
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as  the  case  is  presented,  disregard  the  trial  at  law, 
refuse  the  relief  which  his  former  decree  entitled  the 
complainant  to,  in  the  event  he  succeeded  at  law,  and 
dismiss  his  bill.  It  is  insisted,  however,  that  instead 
of  detaining  the  cause,  the  Chancellor  should,  upon  the 
hearing,  have  dismissed  the  bill  and  left  the  party  to 
his  remedy  at  law.  That  was  a  matter  of  discretion 
with  the  Chancellor,  and  from  the  view  we  take  of  the 
case,  the  defendant  is  not  prejudiced  by  the  course  he 
adopted.  Suppose  the  Chancellor  had  dismissed  his 
bill  and  turned  him  over  to  his  remedy  at  law,  then 
he  would  have  recovered  his  judgment  at  law  as  he 
has  done,  and  the  defendant  would  have  been  in  no 
better  situation  than  we  place  him;  for,  as  it  appears 
that  complainant  sold  the  slave  as  soon  as  he  got  her 
in  his  possession,  thereby  showing  that  he  preferred 
her  value  to  the  slave  herself,  we  think  he  should 
have  brought  his  action  at  law  at  once,  for  it  is  by 
virtue  of  that  decision  alone,  that  we  think  him  enti- 
tled to  relief  in  this  cause.  Therefore,  we  reverse  the 
decree  of  the  Chancellor,  dismissing  the  bill,  and  order 
a  perpetual  injunction  restraining  defendant  Arnold  from 
enforcing  his  levy  upon  the  slave,  and  the  complain- 
ant from  enforcing  his  judgment  at  law,  and  that 
complainant  pay  the  entire  costs  in  this  suit,  and  that 
defendant  Arnold  pay  the  costs  of  the  suit  at  law. 
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Will.  Construetion  of,  A  testator  directed  his  execators  to  hire  oat 
his  slaves  for  fiye  years  after  his  death — at  the  end  of  which  time 
said  slaves  were  to  be  diyided  among  his  children— and  in  the  event 
either  of  his  children  should  die  before  that  time,  then  the  lawful 
children  of  such  deceased  child  shall  take  the  parent's  interest  m 
said  slaves.  Hsld  :  Thai  no  vested  interest  was  thereby  bequeathed, 
but  the  bequest  was  to  a  class  answering  the  description  at  the  end 
of  the  designated  time. 


mOM  OLAIBOKHB. 


This  bill  was  filed  in  Chancery  at  Tazewell,  to 
obtain  a  construction  of  the  will  of  the  late  William 
Ballard.  The  clause  of  the  will  upon  which  a  con- 
struction was  asked  is  quoted  in  the  opinion.  At  June 
Term,  1855,  Chancellor  Luckt  decreed  against  the 
complainant,  whereupon  he  appealed  to  this  Court. 

Walter  R.  Efans,  for  the  complainant. 

W.  M.  and  J.  R.  Cocke,  for  the  defendant 

Habbis,  J.  delivered  the  opinion  of  the  Court. 

The  complainant  filed  his  biU  in  the  Chanceiy 
Court  at  Tazewell,  praying  to  have  decreed  to  him  a 
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legacy,  to  which  hQ  insiBts  his  intestate  was  entitled 
under  the  will  of  William  Bullard,  deoeased.  Wil- 
liam Bollard  died  aboat  the  96th  Jane>  185S,  having 
€[rst  made  and  published  his  will,  which  was  regolar* 
ly  probated.  George  B.  Bullardy  one  of  the  sons  of 
the  testator  J  died  intestate,  and  without  Issue,  about 
one  year  after  the  death  of  his  father.  And  com- 
plainant, as  his  administrator}  claims  that,  under  the 
18th  clause  of  said  will,  he  is  entitled  to  the  legacy. 
Said  clause  r^ads  as  follows  : 

''It  is  my  desire,  that  my  n6groe»-«Henry,  John, 
Will,  Lurana,  and  IVfaria — ^be  hired  out  by  my 
^^ecutors,  from  time  to  time,  for  five  years  after  my 
death,  for  th^  purpose  of  getting  money  enough  to 
pay  off  all  my  debts,  defray  expenses  that  may  occur 
during  the  vrinding  up  of  my  estate,  and  to  make 
up  a  sum  for  the  payment  of  the  money  directed  to 
be  paid  to  any  of  the  legatees ;  and  my  executors  are 
to  hire  them  out  to  the  best  advantage,  to  the  intw- 
est  of  the  heirs  and  my  said  estate,  but  to  such  per- 
sons as  will  treat  them  kindly  and  not  abuse  them, 
and  this  matter  of  hiring  said  slaves,  the  manner  of 
doing  it,  and  all  about  it,  I  leave  to  the  discretion 
of  my  executors;  and  at  the  expiration  of  five  years, 
it  is  my  desire  and  direction,  that  my  executors  di- 
vide said  negroes — ^Henry,  John,  Nelson,  Will,  Lurana, 
and  Maria — equally  amongst  all  my  children ;  and  in 
case  any  ofi  my  children  should  die  before  the  time 
aforesaid,  leaving  lawful  children,  said  last  mentioned 
children  shall  take  the  shares  of  their  parents  in  said 
negroes," 

The    whole  case  depends   upon  the  construction  of 
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this  clause  in  the  will.  For  the  complainants  it  is 
contended,  that  the  testator  intended  at  once  to  vest 
the  legacy  in  each  of  his  children  which  might  be 
living  at  the  time  of  his  death,  and  merely  postponed 
for  five  years,  the  time  of  dividing  it;  that  it  was 
not  a  contingent,  bat  a  vested  legacy,  the  possession 
and  enjoyment  of  which,  only  was  postponed,  and  that 
upon  the  death  of  .the  legatee,  his  personal  represen- 
tative was  entitled  to  it.  While,  on  the  other  hand, 
it  is  maintained,  that  it  is  a  bequest  Uf  e^  class  of 
persons  without  any  specific  designation  by  name,  and 
the  time  of  distribution  is  fixed  at  a  subsequent  period, 
and  that,  in  all  such  cases,  it  is  well  settled,  that  the 
entire  interest  vests  in  such  persons  only  as  at  that 
time  fall  within  the  description  of  persons  constituting 
such  class. 

Without  going  into  the  subtleties  involved  in  these 
questions,  upon  which  we  might  find,  perhaps,  some 
confiict  of  authority,  even  in  our  own  State,  ^e  think 
it  clear  that  in  this  will  it  was  the  intention  of  the 
testator  to  give  this  property  to  his  executors,  for  The 
purposes  therein  mentioned,  for  five  years,  and  then  to 
give  it  to  such  children  as  he  might  have  living  at 
that  time ;  ''  and  in  case  any  of  (his)  children  should 
die  before  the  time  aforesaid,  leaving  lawful  children, 
said  last  mentioned  children  shall  take  the  shares  of 
their  parents  in  said  negroes." 

Had  the  testator  intended  that  the  legacy  should 
vest  in  such  qf  his  children  as  might  be  living  at  the 
time  of  his  death,  why  insert  this  last  clause,  "If  any 
of   my    children    should  die  before    the  time   aforesaid. 
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leaving    lawful    children,  said    last  mentioned    children 
shall  take  the  shares  of  their' parents  in  said  negroes?'^ 

If  the  legacy  had  vested  at  the  death  of  the  tes- 
tator as  complainant  insists  it  did,  then  if  either  of 
his  children  had  died,  having  a  vested  right  to  the 
legacy,  leaving  children,  they  would  have  been  entitled 
to  the  legacy  of  their  parent  as  his  distributees,  ndth- 
out  this  last  clause. 

But,  as  we  think,  because  he  did  not  intend  the 
legacy  to  vest  until  the  expiration  of  the  five  years 
after  his  death,  he  thought  proper  to  give  it  then,  to 
such  children  as  he  might  have  living   at  that  time. 

And  supposing  that  some  of  his  children  might  die 
before  that  time,  leaving  lawful  children,  and  knowing 
that  the  grand  children  would  not  be  embraced  by 
the  term  children,  he  thought  proper  to  provide  for 
such  a  contingency,  and  for  that  purpose  inserted  the 
last  clause. 

The  great  rule  in  the  construction  of  wills,  is,  that 
the  intention  of  the  testator,  ascertained  from  the  par* 
ticular  words  used,  firom  the  context,  and  firom  the 
general  scope  and  purpose  of  the  instrument,  is  to 
prevail  and  have  effect. — Williams  vs.  WilliamSy  10 
Yer.,  20-29.  To  this  rule,  all  others,  except  those 
founded  upon  public  policy,  and  the  necessity  of 
sustaining  established  principles  of  law,  are  not  only 
subordinate,  but  auxiliary. — Id.  Henry  vs.  Hogan^  4 
Hum.,  210. ;     Thompion  vs.  McKisick,  3   Hum. 

We  are  of  opinion  that,  in  this  case,  the  legacy 
never  vested  in  tiie  intestate  of  complainant,  that  he  is 
not  entitled  to  the  relief  prayed  for,  that  the  bill  was  prop- 
erly  dismissed  by  the  Chancellor,  and  affirm  his  decree. 
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Jeremiah  Fbeeland  vs.  George  C.  Harris. 


1.  Redemption.  Ri^ht  off  in  equitable  owner.  The  owner  of  an  equi- 
table interest  in  lands,  sold  for  the  payment  of  the  porehase  moneys 
ha0  th^  right  of  redemption. 

2.  Same.  When  debtor  entitled  to  rent.  Act  of  1850,  eh.  121.  The 
act  of  1860,  ch.  121,  exempting  debtors  whose  lands  are  sold,  from 
the  payment  d  rent,  during  the  period  allowed  for  redemption, 
where  they  are  permitted  to  remain  in  possession,  applies  as  well  to 
sales  made  under  the  decrees  of  the  Chancery  Court,  as  to  those 
under  execution  and  deeds  of  trust. 


FBOK  POLK. 


This  was  a  bill  filed  in  Chanc^y  at  Benton,  upon 
the  facts  and  for  the  purposes  given  in  the  opinion. 
At  February  Term,  1855,  Chancellor  Yavdtke  decreed 
in  favor  of  complainant  upon  the  right  of  redemption 
which  is  the  main  question.  The  respondent  ap- 
.pealed. 

TREWBSTTf  for  complainant. 

Bkown  and  Rowles,  for  respondent. 

McKiNir£y,  J.,  delivered  the    opinion  of  the  Court. 

This  bill  was  brought  to  enforce  the  redemption  of 
a  tract  of  land  sold  on  the  19th  of  February,  1852, 
under  a   decree  in  Chancery. 
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The  complainant  purchaeed  said  tract  of  land  from 
the  defendant  on  the  2d  of  September^  18449  on  a 
credit.  The  complainant  ezecated  several  notes  for 
the  purchase  money,  payable  at  different  periods;  and 
the  defendant  executed  a  bond,  binding  himself  to  make 
"  a  good^  and  '  sufficient  title,"  to  said  land,  when  the 
last  payment  of  the  purchase  money  should  be  made. 
The  purchase  money  not  being  paid  when  due,  Haiv 
ris  filed  a  bill  to  subject  the  equitable  estate  of  Free- 
land,  in  said  tract  of  land,  to  sale  for  the  satisfac- 
tion of  the  balance  of  unpaid  purchase  money*  A 
decree  to  this  effect  was  rendered:  the  land  was  sold 
by  the  Clerk  and  Master;  and  Harris  became  the 
purchaser  at  said  sale.  This  sale  was  confirmed  by  a 
decree  of  the  Court,  and  process  was  awarded  to  put 
Harris  into  possession  of  the  land.  When  the  Sheriff 
was  about  to  turn  Freeland  out,  be  agreed,  in  order 
to  retain  the  possession,  to  pay  Harris — ^wfao  was  pres- 
ent— a  certain  rent,  in  com,  for  the  land,  for  the  year 
1852,  and  to  this  Hanis  assented.  On  the  29th  De- 
cember, 1852,  Freeland  tendered  to  Harris,  in  specie, 
the  amount  of  his  purchase  money,  with  interest  there- 
on, and  offered  to  redeem  said  land*  Harris  refused 
to  suffer  a  redemption ;  and  thereupon  this  bill  was 
filed,  and  the  money  deposited  in  Court. 

The  Chancellor  decreed  that  the  complainant  was 
entitied  to  redeem;  but  that  the  defendant  was  not 
chargeable  with  the  rent  received  for  the  year  1852. 
Both  parties  allege  that  the  decree  is  erroneous.  The 
defendant  insists  that  the  case  is  not  within  any  of 
the  statutory  provisions  giving  the  right  of  redemption : 
and  the  complainant  insists  that  he  ought  to  have  been 
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aOowed  tiie  rent  paid  to  the  defendant  for  the  year 
1852.  In  decreeing  a  redemption,  we  think  die  Chan- 
cellor was  correct  It  is  trae,  the  act  of  1820,  cL 
11,  sec.  2y  extends,  in  its  terms,  only  to  legal  estates 
sold  nnder  execotion  at  law.  Bat  tiie  act  of  1833, 
ch.  36,  sec.  1,  applies  to  every  sale  of  real  estate, 
nnder  any  decree,  judgment,  or  order,  of  any  conrt  of 
Chancery  in  the  State;  no  matter  whether  the  estate 
sold  be  of  a  legal  or  equitable  nature.  The  owner  of  aa 
equitable  interest,  is  as  much  within  both  the  letter 
and  spirit  of  the  law,  as  the  own^  of  a  legal  into^ 
est  in  land.  This  proposition  is  too  clear  to  require 
any  discussion.  The  right  of  redemption  has  always 
been  regarded  as  entitled  to  favor:  and  in  this  view 
it  was  held,  in  Henderson  vs.  Lowrey^  5  Yerg.,  240,  that 
a  debtor  whose  land  had  been  sold  imder  a  decree 
in  Chancery,  was  entitled  to  redeem  upon  the  equity 
of  the  act  of  1820. 

But  in  reftising  to  require  the  defendant  to  acconnt 
for  the  rent  for  the  year  1852,  we  think  the  Chan- 
cellor erred.  It  does  not  vary  the  principle,  that 
the  complainant,  tmder  the  coercion  of  process  in  the 
hands  of  the  Sheriff,  agreed  to  pay  rent ;  nor  is  the  ob- 
jection to  the  complainant's  right  to  recover  rent, 
placed  upon,  that  ground,  in  the  argument  here.  It 
is  insisted  that  the  act  of  1850,  ch.  121,  does  not  ap- 
ply to  such  a  case.  That  act  provides — ^''That  in  all 
the  sales  of  land  or  real  estate  hereafter  to  be  made, 
under  execution  or  deed  of  trusty — ^which  by  existing 
law  is  subject  to  redemption, — if  the  debtor  is  permit- 
ted, by  the  purchaser,  or  his  assignee,  to  remain  in 
possession,^ the  debtor  shall  not  be  liable  for  rent  from 
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the  date  of  the  sale  to  the  time  of  redemption:  ^nd 
if  the  pm^chaser,  or  his  assignee,  shall  take  possession, 
upon  the  redemption,  by  the  debtor,  he  shall  be  enti- 
tled to  a  credit  for  the  fair  rent  of  the  premises  du- 
ring the  time  they  were  in  the  possession  of  the  pur- 
chaser.'* 

This  statute,  constnied  according  to  the  strict  let- 
-ter,  would  apply  only  to  sales  of  land  under  execu- 
tion^  and  to  sales  in  pais^  under  deeds  of  trust;  and 
not  to  any  sale  under,  or  by  virtue  of  a  decree  in 
Chancery.  This  construction  would  lead  to  injustice 
and  gross  absurdity.  The  law  was  passed  for  the 
benefit  of  the  debtor,  to  relieve  him  from  the  op- 
pressive injustice  of  paying  interest  upon  the 
purchase  money,  from  the  time  of  the  sale  to  the 
time  of  redemption,  and  likewise  from  the  loss  of  the 
rents  and  profits  during  the  same  period.  The  rea- 
son of  the  law  applies  equally  to  all  sales,  no  matter 
how  made,  whether  by  execution,  decree  in  Chancery, 
or  by  an  act  in  pais.  The  manner  of  the  sale  is 
wholly  unimportant;  the  thing  contemplated  by  the 
legislature  was  to  secure  the  debtor  the  value  of  the 
rents  and  profits,  which  might  be  received  by  the  pur- 
chaser,  in  the  interval  between  sale  and  time  of  re- 
demption. This  is  the  obvious  intention  of  the  law. 
And  it  is  an  established  rule  in  the  exposition  of 
statutes,  that  the  reason  and  intention  of  the  lawgiver 
will  always  prevail  over  and  control  the  literal  sense 
of  the  terms  of  the  law,  when  the  latter  would  lead 
to  injustice,  contradiction  and  absurdity.  1  Kent's 
Com.  510.  We  hold,  therefore,  that  sales  under  any 
order  or  decree  in  Chancery,  are  within  the    spirit  and 
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meaning  of  the  act  of  1850»  above  cited.  In  hold- 
ing otherwise  the  Chancellor  erred,  and  th^  decree 
will  be  reformed  accordingly. 


E.    T,  Iron  MAioTFAcrruRiNG  Company  vs,   John   G.  Bynum. 


Mkohanics'  Lien.  S^  Law  doet  not  embrace  machinery  furnished.  The 
statutes  giving  to^  meohanios  a  lien  upon  buildings  erected  or  re- 
paired by  them,  for  work  and  labor  performed  thereon,  or  materials 
furnished,  do  not  extend  to  and  embrace  the  famishing  of  machinery 
or  equipment!  for  »  mill  or  faetoiy. 


rnOM    HAMILTON. 


This  was  a  biU  filed  at  Harrison,  to  enforce  the 
alleged  mechanics'  lien  of  the  complainants  upon  a 
certain  tannery,  for  which  the  complainants  had  fur- 
nished and  erected  steam  machinery.  The  defendant 
demurred  to  the  bill,  which  Chancellor  Van  Dykjb  sus- 
tained*     The  complainants  appealed. 

Ltle»  for  the  complainants. 

WisLOKER  and  Key,  for  the  defendant. 
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Habxbs,  J.,  delivered  the  opinion  of  the  Court. 

This  bill  was  filed  in  the  Chancery  Court  at  Har- 
rison, for  the  purpose  of  enforcing  a  mechanics'  lien. 
Complainants)  charge  that  they  are  engaged  in  manu- 
facturing iron  and  machinery,  and  that  some  time  in 
the  year  1854,  at  the  request  of  the  defendant,  they 
furnished'  and  put  up  for  him,  in  a  house  vrhich  he 
had  erected  for  a  large  steam  tannery,  all  the  boilers, 
engine,  and  necessary  fixtures  for  that  purpose,  to  the 
iralue  of  two  thousand  dollars,  which  is  due  and  un- 
paid. They  pray  that  said  tannery  and  the  lot  upon 
which  it  is  erected  be  attached,  and  that  their  lien, 
as  mechanics,  be  enforced  for  the  payment  of  said 
debt. 

To  this  bill  the  defendant  demurred,  and  the 
demurrer  was  allowed  by  the  Chancellor ;  to  reverse 
which  an  appeal  is  talcen  to  this  Court. 

And  the  only  question  is,  whether  the  articles  fur- 
nished by  complainants  are  embraced  in  the  statutes 
creating  a  lien  in  favor  of  mechanics.  And  we  think 
they  are  not« 

It  is  most  manifest,  fi*om  an  inspection  of  the  sev- 
eral statutes  upon  that  subject,  and  the  various  adju- 
dications  thereon,  that  the  lien  is  only  given  to  the 
mechanic  or  tmdertaker  who  shall  build  or  repair^  either 
in  whole  or  in  part,  a  house,  fixtures  or  improve- 
ments; or  who  shall  furnish  materials,  or  any  part 
of  the  materials,  in  such  building  or  repairing ;  or 
shall  do  any  work  upon  said  hov^e,  either  by  finish- 
ing off  the   same,   painting,  ornamenting,  or  otherwise ; 
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and  does  not  embrace  machinery  which  was   intended 
to  be  nsed  in   such  honse   for  manufactoring  purposes. 

In  the  case  of  Greentvoodf  et  al.,  vs.  The  Ten- 
nessee Manufacturing  Company^  2  Swan,  130,  it  was 
heldy  that  this  lien  did  not  exist  in  favor  of  a  **  mer- 
chant who  furnished  machinery  to  be  used  in  a  build- 
ing erected  for  manufacturing  purposes."  But,  it  is 
insisted,  that  in  that  case  the  machinery  was  furnished 
by  a  merchant^  and  in  the  case  before  the  Court  they 
were  furnished  by  mechanics.  This  can  make  no  dif- 
ference. Why  would  not  the  merchant  who  par- 
chased  the  machinery  from  the  manufacturer,  and  fa^ 
nished  it  to  the  defendant,  be  as  much  entitled  to  the 
lien  as  would  the  manufacturer  who  furnished  it  di- 
rectly to  him?     No  good  reason  can  be  perceived. 

It  is  clear,  that  if  a  person  who  is  not  a  mechanic 
become  an  undertaker,  and  fiimish  materials  that  enter 
into  the  construction  of  a  house,  or  employ  mechanics 
to  work  thereon,  such  undertaker  is  within  the  provis- 
ions of  the  statutes,  because  the  Uen  is  given  to  him 
who  constructs  the  house,  in  whole  or  in  part,  or  fur- 
nishes the  materials  which  enter  into  its  construction; 
but  not  to  the  person  who  sells  the  furniture  which 
goes  into  the  house,  or  the  person  who  furnishes  the 
machinery  to  be  used  therein,  if  it  is  a  manufacturing 
establishment. 

We,  therefore,  think  there  is  no  error,  and  affirm 
the  judgment. 
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WiLUAM  Thompson,  et  al.f  vs.    Adam  K.   Meek,  et  al. 


Ghakoibt  JuBiBDicTioir.  A  Court  of  Ghftncery  wOl  not  assume  to  itself 
the  jurisdiction  of  roYising  and  correoting  errors  in  the  judgment 
and  proceedings  of  the  Courts  of  law.  Thus,  where  three  out 
fiye  plaintiffs  in  a  suit  at  law,  authorized  the  dismissal  of  the 
same,  which  the  other  two  opposed  and  the  Court  refitsed,  giving 
judgment  upon  yerdict  for  the  defendants,  against  all  the  plaintiffs 
jointly  for  the  costs,  a  bill  filed  by  the  three  plaintiffs  aforesaid, 
to  be  relieved  against  said  judgment,  was  properly  dimissed  for 
want  of  equity. 


FSOM  JsryxssoN. 


This  cause  is  from  the  Chancery  Court  at  Dand- 
ridge.  At  June  Term,  1855,  Chancellor  Luokt  dis- 
miflsed  the  bill.      The  defendants  appealed. 

Bakton  and   J.  Swan,  for  complainants. 

J.  M.  Welcker  and  Cbozies,  for  respondents. 
McKiMNEr,  J.,  delivered  the  opinion  of   the  Court: 

The  facts  of  this  case,  as  presented  in  the  plead- 
ings and  proof,  are  as  follows: 

In  the  year  1841,  a  number  of  persons  residing  in 
the  neighborhood  of  Strawberry  Plains,  voluntarily 
agreed  to  establish  a  school  or   academy,   for  the  com* 
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mon  benefit  of  that  local  community.      The  complain- 
ants,   Thompson,    Maulden    and    Adams,  together  with 
the    defendants.    Meek     and    McBee,    were    constitoted 
trustees  of  the  institution,    by    appointment  of  the  per- 
sons interested  in  the  establishment  of  the  school.    To 
this  end,  a  lot  of  ground  was    conveyed    to   said    trus- 
tees by  Thomas  Stringfield;  and    a    school    house  was 
erected    thereon  by    contributions  from    the  patrons  of 
the  enterprize.      Sometime  after    the    school  had  been 
in    operation,   a    suit    of   forciMe    detainer  was    com- 
menced   before    a    justice  of  the    peace,    in    the    joint 
names  of  the    five    trustees,  above    mentioned,  against 
one  Stansberry,  to  recover  the  possession  of  said  school 
house,  he   having,  as    was  alleged,  taken    possession  of 
the  same  unlawfully.      The    plaintifis  recovered  before 
the  justice,  and  the    case  was  removed,  by  the  defend- 
ant, into   the    Circuit    Court  of  Jefierson,   by  certiorari. 
At   the    return    term  of  the    certiorari^    the    defendant 
Stansberry,  as  the  record  shows,   produced  an   order  in 
writing  from  the  complainants,  Thompson,  Maulden  and 
Adams,  directing  said  suit   to  be  dismissed.       This  was 
opposed  by   Meek  and  McBee,  the  present  defendants, 
and   the   Court   refused   to    dismiss   the  suit      The  de- 
fendant,  Stansberry,  then    obtained    a   rule    upon   the 
plaintiffs  to   give    security   for    the  prosecution    of    the 
suit,  and  the  record  shews  that    ''  thereupon  came   into 
open   Court,  James  Mills,  with  A.  K.  Meek   and   G.  G. 
McBee,  two  of  said  plaintifis  in   this  cause,  and  under- 
took   and     agreed  with    the   said    plaintifli,    that    the 
said  A.  K.  Meek  would   pay  and  satisfy  all  costs  and 
damages    which  may    be   adjudged   against  said  plain- 
tifi*8  in  this  '  case,  or   that    he  wotdd  do  it  for    them.'' 


SEPTEMfiER  TERM,  1855.  S7S 

WillUm  ThompBon  «<  ol.,  9«.  Adam  K.  Mtek,  «(  a(. 

The  0ait  progressed,  dud  on  tlie  trial  verdict  and  judg- 
ment were  rendered  for  the  defendant,  and  against 
the  plaintiffs,  jointly,  for  the  costs,  amounting  to  $S21. 
Upon  this  judgment  exe<mUon  issued  against  the 
plaintiffs  jointly,  to  enforce  the  payment  of  the  coets. 
It  seems  that  the  defendant,  Meek,  yolimtarily  paid 
$165,00  of  said  bill  of  costs,  and  by  his  direotion,  the 
Sheriff  proceeded  to  levy  on  a  slave,  the  property  of 
complainant,  Thompson,  to  obtain  satisfaotiini  of  the 
balance  of  the  costs. 

Upon  this  state  of  iSoets,  &6  complainants,  Thomp*- 
son,  Maalden  and  Adams,  brought  this  bill  to  be  re- 
lieved lh)m  the  payment  of  any  portion  of  the  costs 
of  said  suit  at  law*  They  allege,  that  the  suit  would 
have  been  dismissed  upon  their  order,  but  for  the  op- 
position of  Meek;  and  that,  although  the  Court  refosed 
to  dismiss  the  suit,  yet  that  it  was  required,  as  a  con- 
dition precedent  to  the  fiiriher  prosecution  of  the  suit 
in  the  joint  names  of  the  complainants  and  defendr 
ants,  that  Meek  should,  individually,  become  responsible 
for  the  costs  of  the  suit 

We  need  not  stop  to  inquire,  whether  or  not  this 
allegation  is  sustained  by  the  entry  from  the  minutes 
of  the  Court,  cited  above;  for  if  this  were  so,  it  is 
clear  that  a  Court  of  Equity  cannot  interfere  to  grant 
relief.  Nor  does  the  question  arise  in  this  case, 
whether  or  not  the  complainants,  as  a  msyority  of  the 
body  of  trustees,  and  plaintiffs  in  the  suit,  had  a  right 
to .  control  the  suit,  and  to  dissmlss  it  at  pleasure.  If 
(contrary  to  our  present  impression)  it  were  admitted 
to  be  correct,  as  a  legal  proposition,  that  the  com- 
plainants, as  a  meyority  of  the  trustees,  and  parties 
19 
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plamtifi*,  had  an  unqualified  right  to  dismiflB  the  suit, 
regardless  of  the  wiiihes  and  interests  of  those  for 
whose  benefit  the  trust  was  created  and  accepted^— 
still,  the  refusal  of  the  Circuit  Court  to  permit  the 
exercise  of  such  right,  was  an  error  of  law  which 
could  only  be  corrected  in  a  revising  Court. 

Neither  can  we  entertain  the  question,  whether  the 
Court  erred  in  rendering  a  joint  judgment  against  all 
the  plaintifis  in  the  suit  for  costs.  Admitting  it  to 
be  correct,  for  the  present,  that  the  Court  might,  and 
ought  to  have  rendered  judgment  against  the  defend- 
ant, Meek,  alone,  upon  his  supposed  individual  under- 
taking, this  also  was  an  error  of  which  the  complain- 
ants could  only  avail  themselves  in  a  court  of  errors. 
A  Court  of  Chancery  cannot  assume  to  itself  the  jnriB- 
diction  of  revising  and  correcting  errors  in  the  proceed- 
ings   and  judgments   of  the  Courts  of  law. 

There  is  no  equity  in  the  bill,  and  the  decree  dis- 
missing it  will  be  affirmed. 


CASES   AT  COMMON  LAW, 


A&6UED  AND  DETERMINED  IN  THE 


SPPREME  COFRT  OF  TENNESSEE, 


FOE    THE 


MIDDLE  DIVISION. 
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Robert  Bell^v^.  Gboeob  G.  Gumminob. 


CoHTBAOT.  Hiring  of  $lave$.  Cofwernon  trt  hirers  under  general  eontrwt 
of  Atre,  to  aub-kire  aUtve,  The  hirer  of  a  slaye,  under  a  general  con- 
tract of  hire,  is  guilij  of  a  conyersion  if  he  hire  said  slaye  to 
another  dnring  the  term  of  Jiire,  without  the  consent  Df  the  owner, 
and  is  liable  to  an  action  of  troYor  fbr  his  value. 


VBOM  DAYIBSOir. 


This  was  an  action  of  trover^  from  the  Gircuit 
Gourt  of  Davidson  oounty.  Robert  Bell,  who  was, 
at  the  time,  the  keeper  of  a  livery  stable  in  Nash- 
ville, hired  a  slave  from  George  G.  Gummings,  for  the 
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year  1852^  under  an  ordinary  contract  of  general  hirev 
ivithout  reference  to  any  particular  kind  of  service  for 
the  employment  of  said  slave.  Pending  the  term  of 
lure,  Bell  hired  the  slave  to  another  person,  to  be  em- 
ployed as  drayman  at  the  wharf,  and  while  engaged  in 
that  service,  the  slave  received  a  severe  accidental  injury. 
The  owner,  Gummings,  protested  against  the  sub-hiring* 
and  requested  Bell  to  hire  the  slave  to  the  City  Corpo- 
ration, to  be  employed  upoi>  the  streets,  if  he  did  not 
need  him  himself.  This  Bell  refused  to  do  at  the  time, 
but  some  weeks  afterwards,  of  his  own  accord,  did 
hire  the^  slave  to  the  Corporation,  and,  while  so  hiredt 
the  slave  sickened  and  died  of  typhoid  fever.  It  does 
not  appear  that  the  injuries  received  by  the  slave, 
while  hired  as  a  drayman,  in  any  manner  superin- 
duced or  aggravated  the  malady  of  which  he  died. 
Cummings  brought  this  action  to  recover  the  value  of 
the  slave.  At  the  January  Term,  185^,  before  Baxter, 
J.,  there  was  verdict  and  judgment  for  the  plaintiff, 
for    9800.00,    from    which   the    defendant   appealed    in 

N.  S.  Bbowr  and  Housroir,  for  the  plaintiff  in  «Tor. 

Meigs  and  A.  Ewuro,  ftnr  the  defendant  in  error. 

Caruthebs,  J.,  dtilivered  the  opinion  of  the  Court. 

The  plaintiff  hired  his  negro  man,  Warren,  to  liie 
defendant  for  the  year  1852,  and  took  his  note  for  the 
price.     The    defendant    was    the  keeper    of  a    Urery 


r 
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iitable  in  tbe  eity  of  NaskviUe.  There  was  ao  fftip- 
ulatiott  in  tke  oeotract,  ^10  to  the  olgeot  for  which  tbe 
boy  was  hired,  or  the  j^articuiar  kind  <tf  service  to  be 
rendered;  b«t  it  was  the  ordinaiy  case  of  general 
hiring,  without  any  expressed  restrictions  or  liimta- 
tions.  In  March,  the  defendant  hired  the  negro  to 
Mr.  Parish,  to  drive  his  dray  to  and  from  tbe  wharf 
^  Nashville.  Whilst  thus  employed,  the  negro  re- 
«eiyed  an  iiytiry  ia  his  brea»<;  by  a  dray  mi^niiw 
over  hiin»  The  proof  leaves  it  doubtftil  whether  or 
AOt  he  ever  entirely  recovered  from  this  hart.  The 
plaintiff,  on  learning  that  his  slave  was  thos  employedi 
saw  and  reqnested  the  defendant,  if  he  did  not  want 
the  boy  at  his  stable,  to  hire  him  to  the  Corporation, 
to  work  on  the  streets.  This  the  defendant  refused 
to  do  at  the  time,  but  afterwards,  when  the  negro 
had  served  several  weeks  at  the  wharf,  and  had  some- 
what recovered  from  his  hurt,  took  him  back  and 
hired  him  to  the  Corporation,  where  he  sickened  and 
died  of  typhoid  fever.  It  does  not  clearly  appear 
whether  or  not  the  iiqury  in  his  breast  contributed  to 
the  origination  of  the  attack  of  fever  or  its  fatal 
termination.  As  to  this,  the  doctors  doubt.  There  is 
Ao  proof  of  want  of  due  care  and  attention  to  the 
boy,  either  in  Mckness  or  in  health. 

This  case  presents  a  question  of  very  Ingh  impor* 
tance,  which  has  never,  perhaps,  been  expressly  a4jtl- 
dicated  in  ibis  State;  that  is,  whether  a  general  hirer 
of  a  slave  can  sub-hire  him  under  any  circumstances, 
without  the  owner's  consent,  and  not  be  gniity  of  a 
conversion,  and  liable  for  his  value  in  an  action  of 
trover,  at  the  election    of  the  owner. 
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This  question  was  referred  to  in  the  case  of  Allen 
vs.  Price,  9  Humph.,  712,  as  an  open  one,  and  wor- 
thy of  rery  grave  consideration,  when  it  should  arise. 
We  have  ^endeavored  to  bestow  upon  it  that  consid- 
eration wj^ch  its  importance  t9  society  deserves,  and 
have  not  arrived  at  the  conclusions  to  be  now  an- 
nounced, without  much  hesitation  and  doubt.  It  is  a 
question  so  closely  connected  with  the  every  day  trans- 
actions of  men  in  slave  States,  that  it  is  not  easy 
to  avoid  the  risk  of  doings  injustice  in  particular  cases, 
by  any  general  rule  on  the  subject;  yet  it  is  of  the 
first  importance  that  the  law  should  be  distinctly 
understood  upon  it,  that  hirers  and  letters  to  hire  may 
know  their  rights  and  duties,  and  govern  themselves 
accordingly. 

In  all  the  rules  and  regulations  made  by  the  Leg^ 
isFatUre   and  the  Courts,   in  relation  to  this   species  of 

* 

property,  it  has  been  very  properly  and  humanely  kept 
in  view,  that  negroes  have  minds  and  souls  and  feet 
ings,  as  well  as  their  masters.  It  may  be  further 
said  with  truth  that  the  owner  generally  has  a  spe- 
cial care  of  the  comfort,  happiness,  and  safety  of 
his  slave,  in  any  disposition  he  may  make  of  him 
or  his  services.  To  this  end  tiie  Courts  have  also 
contributed,  so  far  as  practicable  under  the  rules  of 
law.  It  is  very  fortunate  that  the  interest  and  duty, 
the  selfish  and  kindly  feelings  of  the  owner,  concur 
in  impressing  him  with  the  necessity  of  providing  for 
the  safety  and  weH  being  of  his  slaves,  in  all  his 
regulations  in  relation  to  them.  That  all  his  arrange- 
ments and  contracts  will  be  directed  to  these  ends,  may 
then  well  be  presumed. 
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When  the  master's  interest  requires  him  to  commit, 
for  a  season,  the  use  and  control  of  his  slave  to  another 
for  hire,  a  due  regard  for  his  safety  and  comfort  would 
require  that  he  should  have  an  eye  to  the  kind  of 
labor  he  is  to  perform,  and  the  person  by  whom  he 
is  to  be  taken  care  of  and  controlled.  Duty  to  his 
slave,  as  well  as  the  dictates  of  prudence  in  relation 
to  his  own  interest,  would  require  that  he  should  not 
subject  his  slave  to  the  hazards  of  a  dangerous  em- 
ployment,  nor  to  the  power  of  an  unfeeling  tempo- 
rary owner. 

This  Court  has  settled  various  questions  on  this  sub- 
ject, to  the  reports  of  which,  in  connection  with  other 
according  authorities,  a  brief  reference  will  be    made. 

1.  That  where  the  contract  is  for  particular  kind 
of  labor,  it  will  be  a  conversion  by  the  hirer  to  put 
the  slave  at  any  other,  without  regard  to  its  charac- 
ter, or  whether  it  be  more  or  less  hazardous. — Angus 
vs.  Dickerson,  Meigs,  469.  The  Court  also  hold,  in 
this  case,  that  if  the  slave  was  hired  to  Angus  spe* 
cially  to  drive  his  wagon,  and  he  sub-hired  him  to 
Love  for  the  same  employment,  it  would  be  a  conver- 
sion. The  reason  given  is,  that  '^The  owner  of  a 
slave  might  be  very  willing  to  hire  his  servant  to  A. 
to  drive  his  wagon,  and  at  the  same  time,  would  by 
no  means  agree  that  he  should  be  employed  under 
B.  to  drive  his  wagon." 

Vanleer  vs.  Fain^  6  Yerg.,  104-7,  decides,  that  the 
violation  on  the  part  of  thei  bailee  of  a  condition  in 
a  public  hiring,  not  to  take  a  slave  out  of  the  county, 
is  a   conversion* 

Before  that,  it  was  decided,  in  Horsely  vs.  Branchy 
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1  Hanqph«9  906»  that  where  the  eontraet  was  that  the 
dare  nhould  act  work  in  or  about  the  waAer,  that  it 
amoimtad  to  a  amversian  to  thUB  emply  him,  and  hia 
Talae  eould  be  recovered  by  the  own^,  alliioiigh  no 
injury  may  have  reenlted  from  the  misemployment,  bat 
oeoarred  afterwarda,  by  inevitable  accident,  when  right- 
fiiUy  einployed.  And,  in  the  late  caae  of  Price  ym. 
AJlen^  0  Humph*,  710,  the  same  doctrine  is  reiterated 
and  applied  to  a  case  where  one  man  hired  a  slave 
to  work  on  his  own  place,  and  salnhired  him  to  an* 
other  to  work  for  him  a  part  of  the  time.  This  was 
held  to  be  a  conversion. 

These  are  all  cases  of  what  is  called  special^  aa 
contradistinguished  from  general  hiring.  The  first 
embraces  all  cases  where  some  particular  kind  or 
place  of  labor  is  specified  or  ezohaded,  and  the 
other,  where  the  contract  is  general  for  the  use  of 
the  slave,  without  designation  of  the  place  where  he 
is  to  be  employed,  or  the  kind  of  labor  he  is  to  per- 
form.  In  MuMen  vs.  Enskft  9  Humph.,  428,  it  was 
held,  that  in  a  case  of  genial  hiring,  it  was  implied 
that  the  baQee  should  only  put  the  slave  to  su^  *^  or- 
dinary and  usual  employment  as  men  of  ordinary  dis- 
cretion and  prudence  would  usually  be  willing  to  en- 
gage their  own  slaves  in,"  and  that  the  blasting  of 
rock  was  not  of  that  description,  being  attended  widi 
more  personal  danger  than  the  usual  vocations  of 
life;  '^and  that  a  bailee  who  has  hired  a  negro  for 
general  and  common  service,  has  no  right  to  employ 
him  in  such  an  occupation,  without  the  consent  of  his 
owner,  and  if  he  does,  it  is  a  conversion  of  the  slave, 
and  he  is  responsible   for  his    value  to  the   owner,  if 
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he  think  proper   bo    to     consider    it,  but  if  not,   tha 
he  18  retponcdble  to  him  for  any  ii^jory  the  slave  may 
sostain   wlile   engaged    in-  this   unlawful    employment, 
which  may  be  recoTered  by    an  action  on  the    case/* 

All  Ihese  cases  proceed  upon  the  ground  that  the 
unlawful  assumption  of  ownership  on  the  part  of  the 
bailee  for  hire  is  a  conversion  in  law,  and  subjects  the 
hirer  to  an  action  of  trover  for  the  value,  or  an 
action  on  the  case  for  any  iivjury  sustained  to 
ihe  property,  at  the  election  of  the  owner.  Any 
authority  or  power  ez^^eised  over  the  property  of  an- 
other  not  authMized  by  the  contract  or  consent  of  the 
owner,  is  unlawful,  and  amounts  to  a  tort,  which  may 
be  redressed  by  an  action  of  trover.  Our  cases  are 
all  well  sustained  by  the  authorities. — Story  on  Baii<» 
mentB,  §§  896,  413  ;  2  Saund.  R.,  47  f.  and  notes ; 
2  Camp.  R.,  3S5;  8  ]>igh,  (Va.,)  565;  1  Rice,  182; 
4  U.  8.  D.,  page  244, 

The  contract  of  hiring  does  not,  as  is  sometimes 
loosely  expressed,  transfer  the  right  of  property  in  the 
slave  to  the  bailee  for  the  term ;  and  from  this  erro- 
neous idea  some  false  conclusions  as  to  the  rights 
and  powers  of  the  hirer  are  probably  attributable.  The 
owner,  by  this  kind  of  bailment,  parts  with  the  use, 
possession  and  control  of  the  proper^  for  tiie  time 
agreed  upon,  and  nothing  more  passes  to  the  hirer. 
The  tide  does  not  pass,  nor  is  it  in  any  way  affected. 
The  labor  of  the  slave  is  sold  for  a  time,  but  not  the 
slave  himself.  If  the  property  passed  by  the  contracti 
the  consequences  might  be  very  different.  It  is  also 
important  to  consider,  in  order  to  arrive  at  correct  eon^ 
elusions  on  this  subject,  that  the  relation  established  by 
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thJB  description  of  bailinent  is  one  of  trost  and  confi- 
dence. The  bailee  takes  upon  himself  certain  duties 
and  responsibilities,  as  well  as  rights  and  powers.  In 
the  case  of  slaves,  being  rational  creatures,  this  attri- 
bute  in  the  relation,  created  in  the  contract  of  hiring, 
becomes  a  more  prominent  feature  than  in  the  case 
of  other  property.  The  hirer  is  bound  by  law,  inde- 
pendent of  any  contract  to  that  effect,  or,  in  other 
words,  such  a  contract  is  implied,  to  provide  for  the 
comfort  and  safety  of  a  slave,  in  sickness  and  in 
health.  He  is  liable  for  a  failure  to  procure  medical 
aid  when  necessary,  and  to  fbrnish  such  other  atten* 
tion  and  care  in  sickness  as  may  be  necessary.  His 
treatment  must  be,  in  all  respects,  such  aa  ordinaiy 
masters  bestow  on  their  own  slaves.  It  is  unfortonate 
that  it  is  the  interest  of  the  hirer  to  get  all  the  labor 
he  can  out  of  the  hired  slave,  without  regard  to  his 
comfort,  or  the  effect  upon  his  permanent  health  and 
value.  To  guard  against  the  influence  of  this  selfish 
feeling,  as  well  as  for  their  justice  and  propriety,  the 
above  rules  have  been  established  for  the  protection 
of  the  owner  and  his  property.  It  is  the  dictate  of 
justice  as  well  as  humanity,  thai  the  master  have  the 
selection  of  the  person  to  have  charge  and  control  of 
his  slave.  It  is  a  relation  which  involves  trust  and 
confidence,  and  unless  this  is  an  exception  to  the 
general  rule  in  such  cases,  it  cannot  be  changed  or 
delegated  without  consent  The  hirer,  if  that  princi- 
ple applies,  cannot  denude  himself  of  the  obligation 
imposed,  or  transfer  them  to  another^  without  the 
owner's  consent  He  has  been  chosen  and  trusted, 
and   not  another.      Can   another    be    substituted,  theni 
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without  the  consent  of  the  owner?  I£  so,  there  is  no 
advantage  in  the  right  of  choosing  who  shall  be 
trusted  with  my  slave;  my  right  and  duty  to  save 
him  from  the  control  of  a  cruel  and  unfeeling  man, 
a  hard  master,  is  unavailing;  my  right  of  selection 
is  nugatory.  If  the  right  to  sub-hire  exists,  the  very 
man  I  would  avoid  may  get  him  the  next  day.  It 
is  well  known  in  practice,  that  a  kind  master  would 
not  entrust  his  slave  to  some  men  at  all,  or  would 
take  much  less  from  others.  It  is  not  enough  to  sat- 
isfy this  laudable  feeling,  that  the  law  will  give  re- 
dress for  an  injury  to  the  slave,  because  the  mental 
suffering  and  bodily  agony  may  be  great,  without  any 
injury  for  which  an  action  would  lie.  The  right  of 
the  owner  to  choose  a  temporary  master,  to  the  ex- 
clusion of  others,  is  laid  down  by  the  Court  in  the 
ease  of  Angiis  vs.  Dickerson^  Meigs,  469,  thus:  *<An 
owner  of  a  slave  might  be  very  wiUing  to  hire  his 
servant  to  A.  to  drive  his  wagon,  and  at  the  same 
time,  would  by  no  means  agree  that  he  should  be 
employed  under  B.  to  drive  his  wagon."  It  is  true, 
this  has  reference  to  a  special  hiring — that  is,  the 
employment  is  designated.  But  still,  the  case  put, 
negatives  the  right  to  transfer  the  service,  though  of  the 
same  .kind,  to  another. 

This  case  illustrates  the  necessity  of  the  restriction. 
Bere  the  boy  was  hired  to  a  Livery  Stable  keeper, 
which  is  comparatively  a  safe  and  easy  business,  and 
he  is  put  to  driving  drays  amidst  dangers  and  ex« 
posures  and  then  with  a  crowd  of  hands,  upon  the 
public  streets,  under  a  hard  public  driver,  where  the 
wages  are  higher   in    proportion    to    the  expense    and 
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hazard.  It  may  be  said,  that  there  is  no  necesBity  of 
extending  the  principle  of  restriction  beyond  cases  of 
special  contracts  or  special  hirings,  as  the  owner  can 
easily  limit  the  power  of  the  hirer  as  he  chooses,  ia 
his  contract.  It  is  a  sufficient  answer  to  that  arga* 
ment,  that  the  bailee  can,  if  he  desires  an  enlarge* 
ment  of  his  rights,  so  as  to  allow  him  to  subhire, 
insert  a  term  to  that  effect  in  the  contract,  consequent* 
ly  that  argument  proves  nothing,  and  leaves  the  ques* 
tion  as  it  found  it 

The  main  question  still  comes  up,  and  cannot  be 
avoided,  does  the  contract,  in  the  case  of  a  general 
hiring,  communicate  to  the  bailee  the  right  to  hire 
the  slave  to  another,  without  the  sanction  of  the  own* 
er?  If  not,  it  is  the  exercise  of  a  power  not  con* 
ferred,  and  implies  the  assumption  of  ownership,  and 
therefore  amounts  to  a  conversion,  and  is  good  ground 
for  an  action  of  trover,  A  person  who  takes  a  dung 
to  hire,  engages,  1st,  *'to  put  it  to  no  other  use  than 
that  for  which  it  was  hired ;  2d,  to  use  it  well ;  8df 
to  take  care  of  it;  4th,  to  restore  it  at  the  time  ap* 
pointed ;  5th,  to  pay  the  rent  or  hire,  and  in  general 
to  observe  whatever  is  prescribed  by  the  contract,  by 
law  and  by  custom." — Story  on  Bail.  sec.  397.  If 
these  are  the  duties  imposed,  are  they  not  incompad* 
ble  with  the  rights  to  transfer  the  use  and  possession 
of  the  property  to  another,  without  the  assent  of 
the  bailor?  It  is  believed  that  no  fair  interpretation 
of  the  contract,  as  it  must  have  been  understood  by 
the  parties,  will  permit  it.  The  authority  to  use  and 
control,  in  his  own  service  and  under  his  legal  respon- 
sibilities,  is  all  the    power    communicated  to  the  hirer, 
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or  parted  with  by  the  owner.  The  grant  of  a  de- 
fined power,  excludes  aU  other  power  from  the  grantee, 
and  reserves  the  same  to  the  grantor.  Any  use  or 
disposition  of  another's  property,  without  authority,  Ib 
a  tortious  act,  and  amounts  to  an  actual  conversion. 
The  right,  then,  to  select  a  temporary  master  for  my 
slave,  belongs  to  me  and  no  one  else  can  exercise  it 
without  a  false  assumption  of  ownership,  which  is  a 
tortious  act,  and  may  be  treated  by  me  as  an  un- 
lawful appropriation  of  my  property,  and  I  may  recover 
the  value  in  trover. 


We  are  then,  necessarily  brought  to  the  concln- 
sioD,  by  the  force  of  this  principle,  that  the  simple  act 
of  sub-hiring,  without  die  assent  of  the  owner  may  be 
Created  as  a  ecttversion  of  a  slave,  and  subject  the 
bailee  to  an  action  of  trovor  for  the  value.  It  is  a 
tort,  which  terminates  the  oontract  of  hiring,  at  the 
election  of  the  bailor,  and  renders  the  bailee  imme- 
diately liable  to  the  action.  This  is  the  most  safe 
and  convenient  rule  on  the  subject — ^is  most  in  accord- 
ance with  general  principles,  and  the  least  liable  to 
be  misunderstood  by  the  community.  There  will  be 
but  few  cases  of  hardship  under  it,  as  parties  will  reg^ 
ulate  their  contraetB  and  shape  their  conduct  in 
Ttfetenee  to  it.  In  all  proper  cases,  where  the  hirer 
wishes  to  sub-hire,  he  will  have  no  difficulty  in  obtain- 
ing the  aasent  of  the  owner.  The  very  common  trans- 
actions of  hiring,  and  the  relative  duties  and  powers 
of  the  parties  will  be  more  easily  understood  undier 
this  rule.  The  efibrts  of  the  ovnier  under  the  dictates 
of  interest  and  humanity,  to   procure   good  homes   and 
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kind   treatment   for  his    slaves,    will  under  this   simple 
role,  be  far  less  liable  to  frustration. 

This,  however,  like  any  other  tort,  may  be  waived, 
either  expressly  -or  by  implication.  It  is  not  a  wrong 
at  all,  if  sanctioned  before  it  is  done,  nor  is  it  action- 
able if  afterwards  sanctioned,  although  a  violation  of 
the  original  contract :  for  the  essence  of  the  wrong  con- 
.flists  in  the  usmrpation  of  a  power  over  the  property, 
which  cMi  only  be  exercised  by  the  owner,  and  is  not 
delegated  by  the  bailment.  The  effect  of  it  in  law, 
is  to  change  the  ownership  and  render  the  wrong-doer 
liable  for  the  value,  at  the  election  of  the  owner. 
Now,  any  act,  or  course  of  conduct  on  the  part  of 
the  latter,  with  foil  knowledge  of  what  kas  transpired, 
which  goes  to  sanction  the  act,  or  which  indicates 
that  he  still  claims  to  be  owner,  would  amount  to  a 
waiver  of  the  tort,  and  his  right  to  recover  the  value 
as  for  a  conversion,  and  leave  him  only  a  right  to  re- 
sort to  an  action  on  the  case,  in  which  the  injury  done 
by  the  tort,  if  any,  could  only  be  recovered,  without 
a  change  of  the  property. 

If  the  slave  be  taken  back,  at  or  before,  the  ex- 
piration of  the  term  of  hire,  or  if  the  hirer,  in 
any  other  way  assumed  to  be  and  held  himself  out 
as  owner,  after  knowledge  of  such  conversion,  as  if 
by  the  contract  he  was  to  furnish  the  necessary  cloth- 
ing, which  he  continued  to  do,  subsequently,  he  could 
not  maintain  trover  and  recover  the  value.  In  a  case 
where  no  injury  to  the  slave  r'esulted  from  the  sub- 
hiring,  and  he  was  safely  returned  to  the  first  hirer, 
but  afterwards  died,  or  was  injured  by  disease,  or  in- 
evitable   accident,    whether   before    the    accident,  mere 
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delay,  of  itself,  to  assert  the  right  to  recover  as  for  a 
converaion,  UAcler  the  fbll  knowledge  of  the  facts,  would 
amount  to  a  waiver,  we  need  not  now  determine. 
That  might  depend  upon  the  length  of  the  delay,  and 
other  circumstances. 

We  do  not  say  in  this  case  that  full  force  and 
effect  were  given  to  the  acts  of  the  plaintiff,  going  to 
show  a  waiver,  or  that  the  court  expounded  the  law 
with  exact  correctness  on  that  part  of  the  case,  but 
this  action  being  in  both  case  and  trover,  and  the  find- 
ing general,  we  think  it  is  sustained  by  the  facts  and 
the  law,  and  will  not  disturb  it. 
Let    the  judgment  be  affirmed. 


Jabibs  Baktlett    vs.  Luot  Watson. 


ADXiinsTBATOBS  AHs  ExBOUTOBS.  Authority  to  oimvey  real  estate  of 
teetatar  or  intetimte.  Act  qf  1794,  eh,  5,  {  1.  The  personal  repre- 
•entatiTe  has  no  power  to  conyej  real  estate  of  testator  or  intestate 
under  the  act  of  1794,  ch.  5,  2  1?  unless  the  title  bond  of  such  tes- 
tator or  intestate  be  produced,  or  its  existence  at  the  time  of  oon- 
▼ejance  be  established  by  proof.  As  against  third  persons,  how- 
eTer,  the  recital  of  the  title  bond  in  the  conreyance,  if  sufficiently 
taX^  and  explidt,  would  be  jnima  facie  sufficient 
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before  Jadge  Goodall,  there  was   verdict  and  judgment 
for  tbe  defendant.      The  plaintiff  appealed   in  error. 

T.  B.  MuKKAT  and  M.  M.  Bbibn,  for  the  plaintiff. 

CoLMS  and  Gardekhiiui,  for  the    defendant. 

MoKnmiT,  J.,  delivered  the  opinion  of  the    Court. 

There  is  no  error  in  the  instroction  of  the  Court 
to  the  jury,  that  the  deed  purporting  to  have  been 
made  by  John  and  Hampton  Hudgins,  as  Executors  of 
of  James  Hudgins,  deceased,  to  John  Heniy,  for  the 
land  in  controversy,  was  inoperative  to  pass  the  legal 
title  to  said  land,  under  the  act  of  1794,  ch.  5, 
section  1. 

In  the  construction  of  this  statute  it  has  been  held, 
that  it  is  noi  necessary  to  the  validity  of  the  convey- 
ance made  by  the  personal  representative,  that  the  ob- 
ligation, or  bond  for  title,  executed  by  the  deceased  tes- 
tator or  intestate,  should  have  been  recorded:  and  this 
principle  we  do  not  mean  to  disturb.  But,  it  will  be 
observed  that  the  statute  confers  on  the  personal  rep- 
resentative a  mere  naked  power;  it  constitutes  him  a 
mere  agent,  or  attorney,  to  execute  a  conveyance  in 
the  case  provided  for.  The  existence  of  the  ol^ga- 
tion,  or  bond  for  title,  is  indispensable  to  the  exercise 
of  the  power,  and  alike  indispensable  to  the  validity 
of  the  deed.  Hence,  in  order  to  make  the  deed  op- 
erative, the  bond  must  be  produced,  or  its  existence,  at 
•the  time  of  the  execution  of  the  deed  by  the  persoo- 
al    representative,    established    by    proof.      As  against 
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third  persona^  perhapsi  the  recital  of  the  obligatioii,  or 
bond  in  the  conveyance,  if  sufficiently  full  and  explicit 
would  be  prima  facie^  sufficient.  The  conveyance,  in 
the  present  instance,^  contains  no  such  sufficient  re- 
cital. 

Judgment. 


E.  SL  Bakker  vs.  Sboth  aitd  S£at. 


CovTBACT.    ^xeeutory.    Sale  of  reaUy  hif,io  be  delivered  in  fiUuro,     Wh$H 
Ihe  iKtermediaie  riek.    In  an   axaooioij   oontraot  foit  the  sale  of  real 
eatate,  the  posseBBEioA  to  be  gLven  at  a.  future  di^,  the  equitable  title 
paesing  at  onoe  to  the  yendee,  he  takes  alike  the  risk  of  intermedi- 
ate dtanage,   and    the  benefit  of  intermediate  improvement   of  tba 
prq^j.    So,  where   the  Tendor  of  cestain  honses.  and  lots,  nnder  m 
title  bond,  ooYenants  to  delirer  possesfiion  at  a  designated  day — and 
meanwhile  the  houses  are  casnaUy  destroyed  by  fire,  the  rendee  irill  not* 
be  exepMd  from  th^  ferfonoanoe  of  hia  oontraei^-4io«  has  he.  any  ri|^ 
of  action   against    the   Tondor    for   fiulure    to   giro   poaaeasion  as 
contracted. 


ROV    MOHTaOMSBT. 


was.  an  action  •£  covenant   finoia  the    Circuit 

Court  of  Montgomery  upon  the  inatmmant  endsodied  in 

the  opinion  of.  the  Court.      At    the    September  Terz»> 

lBi6y  befare  Judge.  Feffb,  there,  was  Terdict  and  judgment 

20 
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for  the  plaintifis.      The    defendant    appealed    in  error 
to  this  Court. 

Shacklefobd  and  Fogg,  for  the  plaintiff  in  error. 

RoBB  and  BAn^sr,  for  the  defendant  in  error. 

*  

JAcKunxETy  J.,  delivered  the  opinion  of  the  Court. 

This  was  an  action  of  covenant,  brought  in  the 
Circuit  Court  of  Montgomery,  on  the  22d  of  September, 
1654.  The  action  is  founded  upon  the  following  in- 
strument : 

*^  I,  E.  Marian  Barker,  bind  myself  to  pay  C.  H. 
Smith  and  Samuel  B.  Seat,  the  sum  of  fourteen  thou- 
sand dollars.  The  condition  of  the  above  obligation 
is  such,  that  whereas  the  said  C.  H.  Smith  and  S.  B. 
Seat,  have  this  day  purchased  of  me,  for  th^  sum  of 
seven  thousand  dollars,  on  the  following  payments,  to 
wit:  Fifteen  hundred  dollars  to  be  paid  on  the  let 
day  of  September,  1654;  twenty-seven  hundred  and 
fifty  dollars,  to  be  paid  on  the  1st  day  of  September, 
1857,  with  interest  from  the  first  day  of  September, 
1654,  and  twenty-seven  hundred  and  fifty  dollars,  to 
be  paid  September  the  first,  1858,  with  interest  from 
the  first  day  of  September,  1654 ;  all  my  interest — being 
three-fourths  of  lots  numbered  fifteen,  sixteen  and  eigh- 
teen, ('<  15,  16,16,'')  in  the  original  plan  of  the  town  of 
Clarksville,  Montgomery  county,  State  of  Tennessee, 
being  the  ground  whereon  the  warehouse  buildings  now 
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occupied  by  Barker  and    Diffenderffer    are  situated,  for 
the    extent  and  boundaries  of  which,  reference    is  here 
made  to  the    deed  of  S.  A.  Sawyer,  H.    P.  Beaumont 
and  Robert  Browder,  to  James  A.  Trice,  and  the  said 
Trice  to  me,  which  are  recorded   In  the  office    of  the 
Register  of  Montgomery   county     aforesaid.      Also,  the 
improvements  on   the  vacant  lot,  next    the  River,  con- 
sisting of  two  new  sheds,  erected  in    the  fall    of  1858. 
Now  ii    1  should  make,  or    cause   to    be    made,  to  the 
said  Sm  iih    and  Seat,  their    heirs  or    assigns,  a    good 
and  sufficient  title  in    fee  simple,    to  said   three-fourths 
interest  in  said    ground  and    warehouse,    and  sufficient 
conveyance  of  said  sheds  on    said  vacant    lot,    on  the 
making  of    the    last    payment    as    aforesaid,    then  thiB 
obligation  to  be    void.      Possession  of.  said  premises  a^d 
improvements,  is  to  be  given   oy  me  to  said  Smith  and 
Seat,  on    the    1st    day  of    September,    1854,    and  said 
property  to  be  covered  by  fire  insurance,  for  six  thou- 
sand  dollars,    policy  transferred  and    placed  in    posses- 
Bion  of  said  E.    M.    Barker,  and  in    event  of  loss  by 
fire,  the  amount  of  insurance,  so  much  as  necessary,  to 
pay  said  E.  M  Barker.      Five    thousand  five  hundred 
dollars  to  be  paid  or  secured  satbfactorily  to  her,  with 
interest  as  above.      Thb  18th  day  of  May,  1854." 

"E.  Mariak  Barker,  [Seal.]'' 

The  declaration  avers  performance  of  the  covenant, 
on  the  part  of  the  plaintLSs,  and  assigns  as  a  breach 
thereof,  on  the  part  of  the  defendant,  the  fiiilure  of 
defendant  to  give  possession  \p  the  plaintiiSii,  "  of  said 
premises  and  improvements,"  on  the  Ist  day  of  Sep- 
tember, 1854,  or    at  any  time  afterwards 
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The  pleas  are,  first,  covwant  performed,  and  aeeosd* 
]^  a  special  plea,  alleging  a  breach,  on  the  part  of 
the  plaintiffs,  in  failing  to  eause  <'  said  property  to  bs 
covered  by  fire  tansuraoce."  Verdiet  and  jodgmenl 
were  rend^ed  in  favor  of  the  plaintiffi  for  $5979<89 
dMnages.  A  new  trial  waa  refosed,  and  the  defendant 
appealed  in  error^ 

The  proof  shows,  that   the  warehouse  buildings,  on 
lots    15,  16,  and    18,    were   totally   destroyed    by  fire, 
on  the  ISth  of  June^  1854,  as  were  also  the  two  new 
sheds  on  the  vacant  lot  next  the    river.      It  also  ap- 
pears from  the  proof,  that  at   the  time  of  the  contract 
between   the    plaintiffs    and    defendant,    the    lots    and 
warehouses  described  in  the  foregoing  covenant  for  title 
were    in  the    possession    and   occupation  of  Barker  & 
Diffenderffer,  under  a  lease   to    expire    on   the    1st  of 
September,  1854,  as  was  known    to  the  plaintiffs,  and 
hence  the  stipulation,  that   possession    was  not    to  be 
given    until   that    day.      It  further   appears,    that    one 
James    A.  Trice,  from  whom  the  defendant,    Mrs.  Ba^ 
ker,  had  purchased  said  property,  previously  to  the  sale 
thereof,  by  her  to    the  plaintiffs,  had   caused  the  same 
to  'be  insured   against  fire,  to  the  amount  of  $6000.00, 
the   policy  not  to  expire  until    the  first   of  December, 
1854.      And  after   the    sale  by   the    defendant  to  the 
plaintifli,  said    Trice   procured  the  assent  of  the  Insu- 
f  anee    Company  to   the   transfer  of   his  interest  in  the 
poliey  to  said    Smkh  and    Seat;    and  on    the    8th  of 
June,  1854,    made    a  formal    and  valid    assignment  of 
the  same  to  them,  and  delivered   the  policy  into  their 
handS)  upon   an  agreement  with  them,  that  they  would 
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Msiga   and  deliver  said  policy  to    tlie  deftAdant,  Mm 
Barker. 

This  tkey  failed  to  do^  and  after  die  destmetioft  of 
the  warehouses  by  fire,  they  expressly  and  repeatedly 
reftised  to  assign  the  policy  to  the  defendant,  or  to 
take  any  steps  tbemselTes  to  prove  the  loss,  or  to  «^ 
enre  ihe  amount  of  the  insurance  money,  which.  It 
seems,  might  havB  been  collected  at  any  time  prior  ts 
tke  early  part  of  September,  1854,  about  whioh  time 
tiie  office  failed,  and  the  money  was  entirely  lost 

It  is  shown  in  the  proof,  that  the  first  instalment  <tf 
$1500.00,  due  1st  of  September,  1854^  was  pakl  by 
the  plaintiffs  to  the  defendant;  but  there  is  no  proof 
thai  any  part  of  the  remainder  of  the  purchase  money 
has  been  paid. 

The  Court  instructed  the  Jury,  in  substance,  that 
the  destruction  of  the  warehouses  by  fire,  did  not  et* 
cuse  the  defendant  from  the  obligation  to  perform  her 
contract,  and  that  her  failure  to  put  the  plaintiffb  in 
poesessioA  of  said  warehouses  on  the  first  of  Septem*^ 
ber,  1654,  was  a  breach  of  the  eovenant,  and  entitled 
the  plaintiff  to  recover  three-fourths  of  the  value  of 
said  houses  and  improvements.  The  jury  were  also 
instructed,  <<that  the  plaintlfiTs  were  not  bound  to  in* 
sore  the  property  prior  to  the  time  when  they  should 
take  possession  thereof  And  that  the  defendant  had 
no  right,  in  the  present  action^  to  recoupi  the  dam* 
ages  alleged  to  have  been  sustained  by  reason  of  the 
feilure  of  the  plaintiffs  to  transfer  the  policy  of  in* 
surance  assigned  to  them   by  Trice* 

We  think  the  instructions  are  erroneous,  and  thai 
in.either  one  of  several  aspects  of  this  case,  the  plaintifb 
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must  fail  in    a  recoveiy.         1st      In  the    first   place, 
as  respects  the  three  lots,  numbers    fifteen,  sixteen  and 
eighteen,  and  the    buildings  >thereoD,  it    is   clear,  that 
the  equitable  title  to   the   property  passed  to,  and  was 
vested  in,  the  plaintifis  from  the  time  of  the  contract 
And  being  the   equitable  owners  of    the    property,  the 
doctrine   seems   to  be,  that  in  case  of  loss  by  fire,  or 
other  accident   by  which    the  value    of   the    estate   is 
lessened,  after  the  contract  and  before  it  is  completed, 
and  no  fault   on  either   side,   the  loss    falls    upon  the 
purchaser,  and  on  the  other  hand,  he  will  be  entitled 
to  any  benefit  that   may  accrue   to   the    estate  in  the 
interval.      If  by  the  accident  of  unforeseen  events,  af- 
ter the  equitable  title  has  become    vested  in  the   pur- 
chaser, any  advantage    or  benefit  arise  to    the    estate, 
by  which  its    value  is    increased,   the   vendor,   cannot, 
upon  this  ground,  resist  a  specific  execution  of  the  con- 
tract     So,   if  under  like  circumstances,  the  estate  has 
been  lessened  in  value,  by  unforeseen  accidents  in  the 
meantime,  the  purchaser  cannot  refuse  to  complete  his 
contract.      Lord  Eldon    expressed  the  opinion,  that  no 
valid  objection  could  be  founded  on  the  mere    efiect  of 
the  accident,  because  as  the  purchaser,  by  the  contract, 
became  in  equity  the  owner  of  the  premises,  they  were 
his  to  all  intents  and  purposes. — 1    Sugden    on    Vend. 
(Perkins  Ed.)  388,  891.      6  Yes.  R.  340,    1   Madd.  R. 
588.      Such  is    the  principle  in  regard  to   the    specific 
execution  of  the  contract,   and    it   seems    to    us,  to  be 
alike  applicable   where    damages   are  sought  to  be  re- 
covered upon    the  idea    of    a  breach    or    non-perform- 
ance  of  the   contract.      This    doctrine    rests   upon   the 
principle,  that   the   porchaser   is  in    equity    the  owner 
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of  the  estate,  and  its  application  to  the  case  under 
conaideFation  cannot  be  effected  by  the  stipiilationy  that 
the  possession  of  the  property  was  not  to  be  delivered 
till  a  fiitare  day.  The  equitable  title  having  passed, 
in  the  absence  of  any  implication  to  the  contrary, 
arising  from  the  terms,  or  legal  effect  of  the  con- 
tract, the  risk  must  likewise  be  understood  to  have 
passed  to  the  purchaser. 

'The  ^'  two  sheds'*  niay,  perhaps,  stand  upon  a  dif- 
ferent principle.  The  lot  upon  which  they  had  been 
erected,  was  not  the  property  of  the  defendant;  she 
had  not  pretended  to  sell  it;  nothing  was  contracted 
for  but  the  naked  shedsy  and  these  being  of  the  na- 
ture of  personal  property,  may  fall  within  a  different 
principle.  But  in  our  view  of  the  case,  no  decision 
is  called  for  upon  this  question,  because,  in  the  second 
place,  if  the  law  were  held  to  be  otherwise  in  the 
first  aspect  of  the  case,  upon  our  construction  of  the 
covenant,  the  plwitifb'  right  of  recovery  is  defeated  by 
failure  of  performance  on  their  part.  We  hold  that 
the  contract  imposed  upon  the  plaintiffs  a  present  and 
immediate  obligation  to  furnish  indemnity  to  the  de- 
fendant against  loss  by  fire,  and  that  their  wilful  re- 
fusal to  do  so,  destroyed  all  light  on  their  part  to 
throw  the  loss  upon  the  defendant,  even  if  by  law, 
or  the  terms  of  the  contract,  the  risk  would  otherwise 
have  been  upon  her. 

And  .again :  If  it  were  conceded  that  upon  this  coc- 
tract,  the  parties  had  independent  rights  of  action 
against  each  othdr,  growing  out  of  their  respective 
breaches,    is    it  not  a  proper    case  for    the   application 
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of  ^be  principle  of  recoupment  of  damages?    Vfe  tbink 
it  is.      In  every  Tiew,  therefere,  tke  aetkm  imnt 
Jndgment  Terened. 


B.  6.  Gabdweix  vs.  Thomas  J.  Kttbxlsl. 


AmmomirT.  Act  of  1852,  eh,  152,  J]  6  and  7.  The  aot  of  1S52,  dk 
152,  {  1^  aiAoriiliig  amtndmeiits  in  certain  eafiei,  ham  no  r«^ 
erence  to  suits  commenced  before  said  act  took  eifect.  li  is  other- 
wise, however,  as  to  {  7  of  said  act,  regulating  the  practice  in 
the  Supreme  Court,  as  the  tatter  applies  to  all  oases  brought  M 
tkt  BigpTimg  Cowri  after  said  act  took  eilbct 


TBOK   SniTS. 


The  defendant  brought  his  action  in  the  Cireoit 
Court  of  Smith  county,  on  the  21st  of  November, 
1849,  against  one  Lipscombe.  At  the  March  Term, 
1853,  he  obtained  leave  to  amend  his  vnrit  and  dec- 
laration, by  making  the  plaintiff  in  error  a  party  de* 
fendant.  The  latter  was  accordingly  summoned,  and 
objected  in  proper  form  to  the  proceeding  against  hhn* 
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objection  being  f>venxi\tdy  the  eanse  was  embmitted 
to  a  jury  before  Jad^  Oaut,  at  tiie  November  Term» 
18&4,  vAikh  reenlted  in  a  T^dict  and  judgment  againtit 
the  plaintin  in  ^rWy  ftom  which  he  appealed  in  error 
to  Hub  Gonrt 

J.  B.  MooRES,  for  the  plaintiff  in  error. 

GmLD,  for  the  defendant  in  error. 

MoKiNNET,  J.,  delivered  the  opinion  of  the  Court. 

The  Court  erred  in  allowing  the  amendment,  mak- 
ing Cardwell  a  parfy  defendant.  The  suit  was  com- 
menced on  the  20th  November,  1849,  against  Lips- 
combe  alone.  At  the  March  Term,  1853,  leave  was 
given  the  plaintiff  to  amend,  by  making  Cardwell  a 
defendant,  and  his  name  was  accordingly  inserted  in 
the  summons,  and  a  new  count  was  added  to  the 
declaration  against  him.  And  on  the  trial,  verdict 
and  judgment  were  rendered  against  him  for  $375.90. 
To  reverse  this  judgment,  an  appeal  in  error  was  pros- 
ecuted to  this  Court. 

The  6th  section  of  the  act  of  1852,  ch.  152,  has 
no  application  to  the  present  case.  The  entire  act  is 
limited  to  take  effect  from  and  after  the  first  day  of 
September,  1852,  and  the  6th  section  is  restricted,  in 
express  terms,  to  suits  brought  after  the  passage  of 
the  act.  It  follows,  therefore,  that  the  amendment 
was  wholly  unauthorized;  that  the  plaintiff  in  error 
was  improperly  made  a  party,  and  that  the  judgment 
must  be  reversed  and  arrested. 
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It  may  not  be  out  of  place  to  remark,  in  order  to 
avoid  confusion,  that  the  7th  section  of  the  act  of 
1852,  regulating  the  practice  of  the  Supreme  Court,  is 
different  in  its  terms,  and  has  been  constr^d  to  appty 
to  all  cases  in  the  Supreme  Court,  after  the  statats 
took  effect. 

Judgment  reversed  and  arrested. 


A.  L.  SaUUEUS  vs.  MaTOR   and  AlDEHMEN  of    NASHVUIiS. 


GoBPORATioN.  yuisanee.  The  County  Court  of  Davidflon  county,  in 
Tirtue  of  its  incidental  control  of  the  Court  House  of  eaid  ooun^, 
hM  no  power  to  create  a  nuiaanoe  by  the  erection  of  horae  racki 
in  the  Public  Square  of  Kaahyille,  and  a  nuisance  thus  erected, 
may  be  abated  by  the  City  Corporation. 


r&OX    DATIDSON. 


The  plaintiff  in  error  was  sued  before  a  justice  of 
the  peace  for  a  penalty,  by  the  Corporation  of  Nash- 
ville, for  erecting  horse  racks  around  the  enclosure  of 
the  Court   House  in   Nashville.     The  penalty  is  given 
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by  a  city  ordinance.  The  plaintiff  in  error  defended 
on  the  ground  that  he  acted  under  the  order  of  the 
County  Court  of  Davidson  county.  There  was  judg* 
ment  before  the  justice  for  the  amount  of  the  penalty; 
and,  upon  appeal  into  the  Circuit  Court  of  said  county, 
there  was  also  judgment  for  the  Corporation,  from 
which  an  appecd  in  error  was  taken  to  this  Court. 

Wm.  Thompson,  McEwxn  and  Mosblbt  *  or  the  plain- 
tiff in  error. 

A.  Ewnro,  for  the  defendant  in  error. 

Ca&uthers,  J.,  delivered  the  opinion  of  the  Court. 

The  Corporation  passed  an  ordinance,  ''Forbidding 
the  erection  of  a  horse  rack,  -or  place  for  hitching 
horses,  on  the  Public  Square  or  streets,  or  alleys  of 
the  city,"  under  a  penalty  of  not  less  than  ten  nor 
more  than  fifty  dollars.  The  plaintiff  in  error  violated 
this  ordinance,  and  was  sued  for  the  penalty.  A  re* 
covery  was  had  against  him  before  the  Recorder,  and 
upon  appeal  in  the    Circuit  Court. 

The  dffence  was,  that  he  was  acting  under  the 
order  and  employment  of  the  County  Court  of  David- 
son, to  plcmt  posts  or  racks  on  the  outside  of  the 
brick  wall  enclosure  around  the  court  house,  in  the 
public  square,  sufficient  for  the  hitching  of  several 
hundred  horses. 

The  case  depends  upon  the  question  of  paramount 
authority  between  these  two  municipal  corporations,  as 
to  the  matter    in    contest.      In   favor    of  the    County 
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Court  it  is  claimed,  that  the  Public  Square  belongs  to 
the  county,  and  is  under  the  control  of  the  Court,  at 
least  so  far  as  may  by  it  be  deemed  necessary  for 
the  convenience  of  the  people  of  the  county;  that 
the  Court  has  the  right  and  power  to  determine  as  to 
the  erections  needed  for  this  purpose,  and  the  city  aU'* 
thorities  have  no  right  to  interfere.  So  f ar  as  dilfi 
right  is  vested  upon  title  to  the  property,  it  cannot  be 
maintained.  By  the  act  of  the  Legislature  of  North 
Carolina  before  Tennessee  became  a  State,  viz :  in  17M, 
certain  commissioners  or  trustees  were  empowered  to 
lay  off  the  town  of  Nashville  upon  two  hundred  acres 
of  land,  in  one  acre  lots,  reserving  four  acres  for  a 
Public  Square,  on  which  a  court  house  and  jail  were 
to  be  built,  out  of  the  proceeds  of  the  lot  sales.  All 
the  title  of  the  trustees  or  commissioners,  was,  by  the 
act  of  the  Tennessee  Legislature  of  1815,  vested  in  the 
Mayor  and  Aldermen  upon  the  same  trusts.  So  the 
trast  titte  passed  flrom  t^e  commissioners  to  the  dtf 
authorities ;  yet  the  county  has  a  beneficial  interest  In 
the  four  aores,  as  a  site  for  its  court  house  and  jafl) 
and  as  incident  to  this,  the  Court  must  have  mtA 
powers  over  it  as  are  necessary  for  the  safe  and  conve' 
nient  enjoyment  of  tiliat  right.  Of  this  they  cannot 
be   deprived   by  the    corporate  authorities  of  the  oitjr* 

But,  on  the  other  hand,  the  incidental  powers  of 
the  Court  cannot  be  so  exercised  as  to  inflict  a  noi* 
sance  upon  the  citizens.  To  protect  themeelvei 
against  this,  ample  powers  are  given  by  eveiy  ci^ 
or  town  charter,  and  it  is  essential  to  their  health, 
comfort  and  prosperity.  It  is  not  material  whcthct 
the    nuisance    is    inflicted     by    individuals    or    other 
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corporations — the  power  to  prevent  or  abate  it  must 
abide  in  the  local  authority  where  this  necessity  of 
self-preservation  exists. 

It  is  not  material,  then,  whether  the  title  to  the 
square  is  in  the  county  or  the  city,  or  neither. 
If  in  the  former,  it  would  have  no  more  right  to 
erect  a  nuisance  upon  it  than  an  individual  lot 
owner,  or  a  private  corporation,  ns  a  bank,  owning 
9k  lot.  So  the  ownership  of  the  ground  cannot  af- 
fect the  question.  Every  man  or  corporation  must 
so  use  their  own  property  as  not  to  injure  others. 
A  nuisanee  would  have  tlua  effect,  and  therefore  may 
be   prohibited. 

In  the  exercise,  then,  of  this  inherent,  paramount, 
and  necessary  power,  the  ordinance  in  question  was 
made  by  the  proper  authority,  and  the  defendant 
having  violated  it,  was  rightfully  subjected  to  the 
penalty  prescribed,  as  the  County  Court  could  not 
give  him  authority  to  do  an  unlawfid  act^  or  shield 
him  from  its  consequences. . 

Let  the  judgment   be  affirmed* 


S02  NASHVILLE : 
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William  Crabtree    vs.  The  State. 


Cbdchial  Law.  Verdict  mtut  be  the  retuU  of  ike  deUberaU  ftadgmeni  of  tK$ 
jnry.  In  criminal  prosecutionB  the  prisoner  as  well  as  the  State  is  en- 
titled iA  the  unbiassed  judgment  of  the  whole  as  well  as  eyery  member 
of  the  jury  in  fixing  the  amount  of  his  punishment.  So,  a  yerdict  wiH 
be  set  aside  and  a  new  trial  granted,  where  it  appeared  that  the  juron 
seyerally  stated  the  number  of  years  which  each  thought  the  prisoner 
should  be  imprisoned,  and  dividing  the  whole  by  tw^ye,  agreed  upon  tkt 
number  thus  ascertained  as  the  term  of  imprisonment. 


raox  rUTHAM. 


The  prisoner  was  indicted  in  the  Circuit  Court  of 
Fentress  county  for  the  crime  of  murder.  The  venue 
having  been  changed  to  Putnam  county,  he  was  ar- 
raigned, tried  and  convicted  of  manslaughter  before 
GooDALL,  Judge,  in  the  Circuit  Court  of  said  county,  at 
the  April  Term,  1855.  He  was  adjudged  to  suffer 
imprisonment  in  the  Penitentiary  for  the  period  of  six 
years,  in  accordance  with  the  verdict,  from  which  he 
appealed  in  error  to  thb  Court. 

S«    TUSNET,    MuBRATy  McHeNRT,    SwOPB     Eud     JoKSS,  fof 

the  prisoner. 
Sneed,   Attorney  (general,  for  the   State. 


r 
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Gakutubrs,   J.,  delivered  the  opinion  of  the  Court. 

This  was  an  indictment  for  murder,  tried  in  Put-^ 
nam  county,  after  a  change  of  venue  from  the  coun* 
1y  of  Fentress.  The  verdict  was,  guilty  of  man* 
slaughter,  and  six  years  imprisonment  in  the  Peniten- 
tiary. Motion  for  a  new  trial  overruled,  an4  appeal 
in  error  to  this  Court. 

Upon  the  motion  for  a  new  trial  the  affidavits  of, 
two  of  the  jurymen,  A.  D.  Jones,  and  Bird  S.  Jones, 
were  read.  They  shew,  that  the  jury,  to  settle  the 
term  of  imprisonment,  agreed,  that  each  one  should 
put  down  the  time  he  thought  right,  and  divide  the 
total,  thus  produced,  by  twelve,  and  be  governed  by 
the  result,  which  was  six  years.  Can  this  be  al- 
lowed? We  think  most  clearly  not.  The  result  is  not 
the  deliberate  judgment  of  the  jury,  produced  by  argu- 
ment and  reflection,  in  view  of  the  particular  facts  of 
the  case  before  them,  but  is  made  to  depend  upon 
chance.  Any  one  juror,  or  a  combination  of  a  few 
of  them,  by  placing  the  figures  very  high,  or  low, 
would  have  the  power  to  make  the  punishment  unrea- 
sonably severe,  or  greatly  inadequate.  The  time 
agreed  upon,  might  not  be  the  deliberate  judgment  of 
even  a  majority — much  less,  that  of  the  entire  jury. 
The  defendant,  as  well  as  the  State,  is  entitled  to  the 
unbiassed  judgment  of  the  whole,  as  well  as  every 
member  of  the  jury,  as  to  the  amount  of  punishment 
to  be  inflicted  for  the  crime  of  which  the  defendant 
is  convicted.  Such  questions,  are  not  to  be  thus 
trifled  with,  and  the  administration  of  justice  tainted 
with    gambling    verdicts.      The    sworn    triers  of    one 
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acciued  of  crime,  dyould  stand  free  to  paaa  xxpaa  the 
question  of  the  measure  6f  punishment,  as  well  as  the 
guih  of  the  primmer,  untranuneled  by  any  agreement 
with  his  fellows,  imposing  an  obligation,  which  it  might 
be  thought  among  them  didhosu^rable  to  violate,^thoii^ 
against  his  eonAcienoe. 

We  axe  mt  aware  that  thin  question  haa  ever  be* 
fore  arisen  in  a  criminal  ease,  but  tbere  haa  been  sct 
eral  decisions  upon  it»  in  civil  actionsj,  whej^e  the 
amount  of  damages  has  been  fixed  in  that  way-^2 
Meiga'  Dig.  13|3.  The  r«mlt  of  Iha  ca««  ia  there 
eorreetly  st^t^d  to  be,  that  **  a  jury  may  agvee  to  add 
together  the  ^  amounts  which  each  is  willing  to  find, 
and  divide  the  aame  by  twebre,  or,  to,  add  togethei 
the  highest  and  the  lowest  amount,  and  divide  tba 
aum  by  two,  and  if  the  product  be  ao^tjfactery,  retom 
it  aa  their  verdict,  but  they  cannot  agree  before  the 
product   ia  known,  to   return  it,  whatever  it  may  be" 

If  such  be  the  law  in  civil  caaei^  wh^e  the  party* 
is  only  affected  in  dollars  and  cents,,  surely  it  should 
not  be  lesa  stringent,  when  the  libaiy  of  the.  dtizen 
is  at  stake.  To  hold  differeutly,;  would  be  a  striking 
and  inexplicable  incomdstenoy.  The  same  rule  moat 
apply,  and  it  is  fatal  to  this  verdict  B*  S.  Jones 
saysi^  in  his  affidavit,.  '^  that  before  they  added  together 
the  number  of  years,  and  divided  the  amount,  tbqp 
agreed f  that  he  should  be  impriaoned  for  tiie  number, 
of  years  the  result  woxdd  make.  It  doea  not  appear 
that  the  result  waa  agreed  to  aftensrajrds  by  a^  Tote»  oc 
that  it  waa  only  by  way  of  experiment,  and  adopted 
because  it  was  approved  and  sanctioned,  and  not 
because  of  the   previous  agreement      This  would  not 
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*  have  infringed  the  role ;  but  it  was  agreed  to  before- 
hand ^  and  **of  itself,  settled  the  question  as  to  the 
quantity  of  punishment.  We  have  not  looked  into 
the  facts,  and    only  reverse  upon  the    point  discussed^ 


Bank  or  Temnesssb  vs.  W.  C.  Beattt. 


SBSBirr's  Sals.  0/  landy  after  es^raiian  of  hu  term.  A  sale  of 
land  by  a  Sheriff  after  the  expiration  of  his  term,  under  i^  vendi- 
tioni exponoi  issued  upon  a  levy  made  by  him  while  in  office,  is 
Toid* 


nOX  FBHTKESS. 


This  was  an  action  of  ejectment  from  the  Circuit 
Court  of  Fentress  county.  At  the  June  Term,  1855, 
before  Goodall,  J.,  there  was  verdict  and  judgment 
for  the    defendant      The  plaintiff  appealed   in  error. 

CoLMS,  for    the  plaintiff. 

SwoPB  and  Jonbs,  for  the  defendant. 
21 
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Garuthebs,   J.,    delivered   the   epinion  of  tiie  Coart.  ^ 

Thi^  18  an  aetion  of  ejectment  bronght  by  the 
plaintiff  to  recover  a  tract  of  land  in  Fentress  conntjr. 
The  Bank  had  a  judgment  against  the  defendant  find 
others,  upon  which  execution  was  issued  and  levied 
upon  the  land  sued  for,  by  the  sheriff,  Bledsoe,  who 
.failed  to  sell  for  want  of  bidders.  This  execution 
with  the  proper  endorsements,  was  returned  to  the  en- 
suing term  of  the  Court,  and  a  venditwni  exponas 
issued,  under  which,  or  an  aliasy  the  sale  of  the  land 
was  made  by  Bledsoe,  after  his  torm  of  office  had  ex- 
pired, and  the  plaintiff  became  the  purchaser.  A  deed 
was  made  by  the  successor  of  Bledsoe  to  the  Bank. 
This  was  the  title  relied  upon  by  the  plaintiff  for  a 
recovery,  and  the  Circuit  Judge  decided  it  was  insuf- 
ficient. There  was  a  verdict  for  the  defendant,  mo- 
tion for  a  new  trial  overruled,  and  appeal  in  error  to 
this  Court. 

The  only  material  question  is  upon  the  legality  of 
a  sale  of  land  by  a  sheriff  after  the  expiration  of  his 
term,  under  a  venditioni  exponas^  issued  upon  a  levy 
made  by  him  while  in  office.  We  think  such  a  sale 
is  utterly  void  for  want  of  aothorlty,  and  vests  no  title 
ia  the  purehaser.  It  would  be  otherwise  in  case  ^ 
personal  property,  because  in  that  case  by  the  levy,  the 
title  is  vested  in  the  sheriff,  for  the  satisfaetion  of  the 
execution,  and  he  has  the  same  power  to  sell  it  after, 
as  before  the  expiration  of  his  term — ^it  is  <*  unfinished 
business''  in  his  hands,  and  he  has  a  right  to  finish  it 
by  a  sale,  even  without  the  aid  of  the  statutes  on 
that    subject.    In    such    cases  the    levy  upon   sufficient 
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pro]^erty  to  satisfy  the  execation,  id  a  satisfaction  in 
law,  certain  exceptions  made  by  statutes  out  of  the 
way,  and  binds  him  for  the  debt.  Not.  so  in  the 
case  of  real  estate.  There  is  no  change  of  title  un- 
til the  sale  is  made  in  that  case.  No  tide  is  vested 
ta  the  sheriff  by  the  levy,  nor  does  it  operate  as  « 
satisfaction,  or  make  him  liable  for  the  debt.  Conse- 
quently his  power  as  well  as  duty  in  relation  to  it, 
ceases  upon  the  return  of  the  Jt.  fa.^  with  his  ac- 
tion upon  it  to  the  Court  A  venditioni  exponasy  is  a 
new  process  in  the  case,  and  can  only  communicate 
powers,  and  impose  duties  upon  the  sheriff  then  in 
office.  The  ex-sheriff  has  no  more  authority  to  act 
under  it  than  an  unofficial  stranger. 

But  the  several  statutes  giving  an- out- going  sheriff 
two  years  after  the  expiration  of  his  term  to  wind 
up  his  "unfinished  business,"  are  relied  upon  in  argu- 
ment to  avoid  the  principles  stated,  and  to  validate 
the  sale  of  Bledsoe  in  this  case.  This  was  not  "un- 
finished business."  His  business  in  connection  with 
this  matter  was  finished  when  be  made  a  proper  re- 
turn of  his  action  to  the  Court,  and  if  he  had  con- 
tinued in  office  the  execution  of  the  subsequent  writ 
under  which  the  sale  was  made,  would  have  been 
new  business.  Without  undertaking  to  define  what  is 
meant  in  these  statutes  by  the  phrase  "  unfinished  busi- 
ness," it  is  enough,  to  say  now,  that  it  does  not  em- 
brace the  case  under  considepation. 

Again  it  is  objected,  that  the  Court  allowed  the 
fact  that  Bledsoe's  term  of  service  had  expired,  and 
his  successor  was  in  office  at  the  time  of  the  sale  to 
be  proved   by  parol.      This   fact,  it  is  insisted,   could 
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only  be  proved  by  the  records  of  the  County  Court 
If  this    objection    could   be    sustained  in  any    case^  it 

m 

surely  cannot  in  one  like  this,  where  the  deed  pre- 
sented by  the  plaintiff,  upon  which  alone  he  relied 
for  title,  expressly  sets  forth  thoae  facts  and  is  made 
by  the  successor,  and  the  return  of  the  sale,  upon  the 
writ  of  venditioni  exponds,  is  made  and  signed  by 
Bledsoe,  as  <<  former  sheriff." 

There  is   then  no  error  in  the  case,  and  the  judg- 
ment  is  afiSrmed» 


STBFHEir  Lakgford,  et  al.^  vs.  John  S.  Love,  et  al. 


Sjsotkutt.  a  legal  remedy  only.  Act  of  1852,  eh,  152,  J  2;  The  ftctiott 
of  ejeotmeni  Ib  strictly  a  legal  remedy.  It  looks  alone  to  the  legal  title, 
and  cannot  be  maintained  unless  the  plaintiff  has  the  legal  estate  in 
the  piemisesy  nor  can  an  equitable  title  be  set  up  in  this  antion  against 
the  legal  title.  Thus,  by  the  2d  sec.  of  the  act  of  1852,  ch.  152,  the  action 
of  ejectment  may  in  some  instances  be  maintained  on  a  racant  posses- 
don  :  but  the  whole  extent  of  the  alteration  of  Olq  law  as  affected  by  said 
section  is,  that  a  person  claiming  a  Uyal  title  to,  or  legal  interest  in  land, 
though  not  in  possession  thereof,  against  another  hating  a  legal  title  to 
the  same  land,  is  subjeot  to  be  sued  in  ejectment* 


VBOK  JAOKSOir. 


This  is  ejectment  from  the  Circuit  Court  of  Jackson 
county,  instituted   on   the  27th  of  June,    1853.    At  the 
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Jtdy  Teraii  1855,  before  Gooball,  Jadge,  there  was 
verdict  and  jadgment  for  the  plaintifis  below,  from 
which  the  defendants  appealed  in  error  to   this  Conrt. 

S.  TusmsT,  MuB&AT  and  Borrs,  for  the  plaintiffs  in 
error. 

Gabdinhire  and  Quaklbs,  for  the  defendants. 

McSjmns7,  J.,  delivered  the  opinion  of  the  Court 

This  was  an  action  of  ejectment  brought  in  the 
Oircnit  Court  of  Jackson,  by  the  defendants  in  error 
against  the  plaintiffs  in  error,  on  die  27th  of  June, 
1853. 

The  plaintiffs  below  claim  under  a  grant  from  the 
State  of  North  Carolina  to  Stokely  Donekoui  for  sixty 
thousand  four  hundred  and  sixty  acres  of  land,  dated 
the  28th  of  August,  1705,  and  show  a  connected  chain 
of  conveyances  from  the  grantee  to  John  Love,  their 
ancestor. 

The  defendants  set  up  title  to  several  parcels  of 
land  within  the  bounds  of  the  plaintiffs'  grant,  under 
grants  of  younger  date  from  the  State  of  Tennessee, 
coupled  with  an  adverse  possession  of  more  than  seven 
years,  before  the  commencement  of  this  action.  As 
respects  the  lands  thus  claimed  and  held  by  the  de- 
fendants, a  verdict  was  found  in  their  favor,  and  no 
question  is  made  here  as  to  the  ooirectness  of  the  find- 
ing  of  the  juiy. 

But,  the  bill  of  exceptions  shows,  that  the  plaintiffii, 
on  the  trial,  offered  and  read  as  evidence,  the  eopy  of 
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an  entry  mmde  in  tbe  name  of  the  defendant,  Stephen 
Langfordy  on  tbe  dd  of  May,  1S43,  for  one  thousand 
acres  of  land,  lying  within  the  bounds  of  tbe  plaintLflb* 
grant,  and  proved,  that  although  no  poesession  had 
ever  been  taken  of  any  part  of  the  land  covered  by 
said  entry,  yet  that  the  defendant,  Langfbrd,  set  up 
claim  to  the  same  under  said  entry,  and  that  be  was 
asserting  such  claim  at  the  time  of  the  institation  of 
the  present  action. 

•Upon  this  point  the  Circuit  Court  instmoted  the  juiy, 
that  under  the  act  of  1853,  ch.  152,  sec.  2,  an  action 
of  ejectment  might  be  maintained  by  one  proving  a 
legal  title,  against  a  defendant  setting  up  claim  to 
land  under  an  entij,  although  he  may  never  have 
been  in  possession  of  the  land  covered  by  such  en- 
try. And  upon  this  instruction,  the  question  for  onr 
determination  arises. 

The  second  clause  of  the  second  section  of  the  act 
of  1852,  is  as  follows: 

"  The  person  actually  occupying  the  premises  shall 
be  named  defendant  in  the  declaration.  If  they  be 
not  occupied,  the  action  must  be  against  some  person 
exercising  acts  of  ownership  thereon,  or  claiming  title 
thereto^  or  some  interest  therein,  at  the  conunencement 
of  the  suit." 

This  provision  of  the  ^atute  is  very  general  and 
^comprehensive  in  its  terms.  Upon  the  most  restricted 
oonstruction,  it  introduces  an  important  change  of  the 
law  governing  the  action  of  ejectment.  But  taken 
literally,  it  would  convert  the  action  into  an  equitabkt 
m  well  as  legal  remedy. 


DEGEUBBR  TERM,  1855.  911 


P  Siepken  lA&gfoBd,  e<  of.,  «••  John  S.  J4rr%  U  uL 


<M  ■ 


to  tiuB  Mtactment,  qedtoMUfc  could  not  be 
iMTonght  where  tbe  posseaBum  vnas  vacMity  oar  there  ira» 
tto  ooonpant  of  the  premises,  either  actaal  or  bjr 
comAniction  of  law*  It  was  incnmbeBit  on  the  plane 
itlff  to  eslaUishi  not  only  a  legal  tide  to  the  prem- 
iseSy  bat  likewise  that  the  person  npoa  viiom  process 
was  served,  was  in  the  possession  tiiereoft  at  the  time 
<if  the  oemmeaoement  of  the  action.  But  it  is  elear  that 
^  the  positive  terms  of  the  aeetion  sybove  cited,  aa 
action  of  ^eotment  may  be  maiatamed  in  some  in- 
atanees,  on  a  vacant  possession.  There  is  no  escape 
ftom  this  candmion^  tmless  effect  be  altogether  de* 
sued  to  the  plain  terms  of  the  act  The  question  then 
kiy  in  what  eases  of  a  vaeant  posseflsioa  will  tgeet- 
meat  lie?  The  terms  of  the  act  are,  that  the  adioa 
may  be  brought,  among  other  cases,  i^ainst  a  person 
*^claimimg  titlf^  to  the  premises,  *^or  sinne  itUereH 
iherein,^^  This  general  language  would  certainly,  if 
literally  uaderstood,  embrace  an  equitable  <' title"  or 
**  interest,"  as  well  as  legal.  But  such,  we  think,  could 
not  have  been  the  intention  of  the  Legiriature.  If  it 
ahould  be  held  that  a  person  setting  up  a  claim  un*- 
der  a  mere  equitaUe  title,  though  not  in  possession 
(^  the  disputed  premises,  was  sul^ct  to  be  sued  in 
cjjactment,  it  would  necessarily  follow  that  he  must  be 
let  in  to  all  his  equitable  defences.  This  would  be 
to  convert  the  action  of  qectment  into  a  miit  in  equi- 
ty, and  by  consequence,  to  take  from  the  Court  of 
Chancery  this  well  established  jurisdiction.  Such  a 
radical  change,  so  inconsistent  with  the  present  organ- 
ization of  our  judicial  system,  cannpt  be  supposed  to 
have    been    contemplated     by    the     Legislature.      The 
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Stephen  Langford,   $t  oi.,  m.  John  8.  Lore,  €t  aL  '- 

action  of  ejectment  is  etrictly  a  l^gal  remedy.  It  looks 
only  to  legal  title.  It  cannot  be  maintained  nnletf 
the  plaintiff  has  the  legal  estate  in  the  premisesy  and 
an  equitable  title  cannot  be  set  np  in  this  action 
against  the  legal  title.  The  defendant  must  resort  to 
a  court  of  equity,  to  avail  himself  of  his  eqoit&ble 
title.  Such  are  the  well  established  principles  of  tiie 
remedy  by  ejectment:  and  upon  a  careful  examina* 
tion  it  will  be  found  that  no  intention  to  disturb  or 
change  them  is  manifested  by  the  act  above  referred 
to.  The  words  <* title,"  or  ^interest,"  used  in  the  act, 
must,  therefore,  be  understood  as  meaning  l^al  title 
or  legal  interest.  And  the  whole  scope  and  extent  of 
the  alteration  of  the  law,  in  this  respect,  is,  that  a 
person  claiming  a  legal  title  to,  or  legal  interest  in 
land,  though  not  in  possession  thereof,  against  another 
having  a  legal  title  to  the  same  land,  is  subject  to 
be  sued  in  ejectment. 

In  this  view,  the  iostmction  of  the  Court  was  erro* 
neous.  Still,  however,  the  error  constitutes  no  suf- 
ficient ground  for  reversing  the  judgment,  as  it  pro- 
duced no  practical  iiyury  to  the  defendants,  the  result 
of  the  case  being  precisely  the  same,  as  if  no  such 
instruction  had  been  given :  nor  can  the  rights  of 
either  of  the  defendants,  if  any  they  have,  under  said 
entry,  be  in  any  respects  affected  by  the  verdict  and 
judgment  rendered  in  the    case. 

The  judgment  will  be  affirmed. 
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James  G.  WiUiABu,  et  aL^  v$.  The  Stote. 


Jam£9  C.  WiLLiAais  et  al.  vs.  The  State. 


CsiMiNAL  Law.  DuturUng  public  worship.  Act  of  1801,  ch.  86,  {  1. 
The  act  of  1801,  eh.  85,  {  1,  not  only  protects  from  disturbance  a 
congregatioB  while  actnaHy  engaged  in  worship,  but  extends  its  pri^ 
tection  also  to  all  oongregations  which  had  assembled  for  the  pur- 
pose of  worshipping;  and  this  protection  continues  from  the  time 
the  congregation  so  assembles  until  it  disperses  and  ceases  to  be  * 
oongregation.  It  is,  therefore,  held  indictable  to  create  a  disturV 
ance  upon  an  occasion  of  public  worship,  although  the  serrices  may 
hare  been  closed,  and  the  congregation,  at  the  time  of  the  disturb- 
ance, were  in  the  act  of  dispersing. 


r&OM    SMITH. 


The  plaintiffs  in  error  were  indicted  in  the  Circuit 
Court  of  Smith  county,  for  dbturbing  public  worship. 
It  appears  that  at  the  time  of  the  alleged  disturb- 
ance, the  congregation,  who  had  been  engaged  in  wor- 
ship, were  in  the  act  of  dispersing.  Some  were  in 
the  church,  others  were  outside,  but  all  preparing  to 
leave  for  their  homes.  At  the  July  Term,  1855,  be- 
fore GooDALL,  Judge,  there  was  verdict  of  conviction 
and  judgment  against  the  defendants,  from  which  they 
appealed  in   error  to  this  Court. 

Frre  and  Brhen,  for  the  plaintifis  in    error. 
Skbed,  Attorney  General,  for  the  State. 


S14  NASHVILLE : 


Jftmw  0.  WOluuBM,  et  4U.9  m.  Tbe  SteA*. 


Harris^  J.,  delivered  the  opinion  of  the  Court 

This  was  an  indictment  under  the  statute  for  dia- 
torbing  public  worship. 

Defendants  pleaded  "Not  guilty.''  And  upon  the 
trial,  it  was  proved  that  after  the  services  were  over 
and  the  congregation  had  been  dismissed  and  began 
to  leave,  some  being  still  in  the  diurch,  some  in 
the  churchyard,  and  others  left  for  home,  the  defend- 
ants, with  others,  excited  and  disturbed  the  congrega- 
tion by  cursing,  swearing,  fighting  and  throwing  rocks, 
there  then  being  present  a  good  many  gentlemen  and 
ladies. 

Upon  these  facts  the  defendants,  by  their  counsel, 
requested  the  Court  to  charge  the  jury,  "  That  if  the 
worship  had  closed,  and  the  congregation  had  been 
dismissed,  and  had  begun  to  disperse,  part  having  left 
the  ground  at  the  time  the  disturbance  occurred,  then 
defendants  could  not  be  convicted." 

This  the  Court  refused  to  charge,  but  told  the  jury 
that  if  the  worship  had  ceased,  and  the  congrega- 
tion had  been  dismissed,  that  unless  a  reasonable 
time  had  elapsed  for  the  dispersion  of  the  congrega- 
tion after  such  dismission,  the  defendants  would  be 
guilty  if  they  done  acts  calculated  to  disturb  those 
on  the  ground." 

The  jury  found  the  defendants  guilty,  and  their 
motions  for  a  new  trial  and  in  arrest  of  judgment 
were  made  and  overruled  by  the  Court,  and  judg- 
ment pronounce^  upon  the  verdict;  to  reverse  which, 
an  appeal  in  the  nature  of  a  writ  of  error  Lb  pros- 
ecuted to    this  Court     The  error  relied  upon  is,   that 
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the  Court  erred  in  refomng  to  charge  as  requested^ 
and  also  in  the  charge  given  as  above  recited. 

We  do  not  think  so.  The  act  of  1801,  ch.  35  §  1, 
provides,  that  '^  If  any  person  shall  interrupt  a  con^ 
gregation  assembled  for  the  purpose  of  worshipping  the 
jDeity,  such  person  shall  be  dealt  ivith  as  a  rioter  al 
eommoii  law."  To  have,  by  constraetioii,  restricted 
the  provisions  of  the  statute,  as  the  Court  was  re- 
quested, would  have  done  violence  both  to  its  letter 
and  spirit.  It  is  obvious,  from  the  language  of  the 
statute,  that  the  Legblatnre  did  not  only  intend  to 
protect  from  disturbance  a  congregation  while  actually 
engaged  in  worship,  but  they  intended  to  extend  their 
protection  to  all  ^  congregations^^*  which  had  ^^assem" 
bled  for  the  purpose  ef  worshippingy*  and  this  protec- 
Hou  coatiwxea  from  the  time  the  congregation  assem* 
Ues  ontU  it  disperses  and  ceases  to  be  a  congre^a* 
tioa.  This  constractiom  was  given  to  this  statute  in 
Che  ease  of  Lowrjf  vs.  The  State,  during  the  last  Term 
eA  Knozville,  which   is  not  *  reported. 

There  is  no  eiror  in  this  record,  and  the  jtt4gnient 
is  nijjrmHIf 
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W.  T.  WiUiamfl  m.  Antlia  ]>aw8«n. 


W.  T.  Williams  vs.  Aittha  Dawsoit. 


Dowxit.     Riffht  of,    not  drfeaied  hy  parol  »aU  qf   land  and  deUvery  of 
pouomon.    Act  of    1784,    eh,  22,   {   8.     A   parol  sale   of  land  and 
deliyeiy   of  poMeflsion  by  a  deceased  husband  duriivg    his  life  time 
does  not  defeat  the  widow's  right  of  dower  in  said  land. 


rBOM   SMITH. 


Antha  DawBon,  widow  of  William  Dawson,  de- 
ceased, filed  her  petition  in  the  County  Court  of  Smith 
county,  for  dower  in  the  lands  of  her  deceased  hus- 
band. The  representatives  and  heirs  of  said  decedent 
were  made  parties  to  said  petition,  which  they  did 
not  resist.  The  plaintiff  in  error  appeared  in  Court 
and  made  affidavit,  that  he  had  purchased  the  land 
in  question,  by  verbal  purchase  of  the  decedent  during 
his  life  time,  had  paid  the  consideration  money,  and 
been  placed  in  possession,  which  he  had  held  for  one 
year  prior  to  the  death  of  said  decedent.  These  facts 
were  duly  proven.  The  County  Court  disallowed  the 
petition,  whereupon  the  widow  appealed  to  the  Ci^ 
cuit  Court.  At  the  March  Term,  1855,  of  said  Cir- 
cuit Court,  before  Judge  Goodall,  the  proceedings  of 
the  County  Court  were^  reversed,  and  dower  ordered 
to  be  assigned  out  of  the  land  in  question.  The  affi* 
ant,  Williams,  appealed  in  error  to  this  Court 
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W.  T.  Williams  m.  Autha  Dawson. 

FiTB  and  Moob»,  for  the  plaintiff  in  error. 

J.  G.  FftASER,  for  the  defendant. 

Cabutheks,  J.y  delivered  the  opinion  of  the  Court: 

« 

A    petition    was      filed    in    the    County    Court    of 
Smithy    by    Antha    Dawson,   for    dower    in    the    land 
of    her    deceased    husband,  William    Dawson,   against 
Us  administrator   and    heirs,  who   made   no  resistance. 
Am    affidavit    was   filed    by    W.    T.    Williams,  setting 
forth    that    he    had    purchased    the    land   of   the    de-  ^ 
ceased,  paid  the  consideration,    and  was  put   into  pos- 
session, which  he  held  at  the  time  of  the  death,    and 
still  holds   under  his  purchase.     His  contract,  he  says, 
was     not    reduced    to    writing,    but     rests    in    parol. 
Proof  of  the  parol  sale,    and  the  payment  of  a   part 
or    all    the   consideration,    and    the  possession  for  more 
than  a  year  before,  and  at   the  death  of  Dawson,  is 
proved  by  witnesses.      The   County  Court  dismissed  the 
petition,  but    on  appeal,  it  was  granted    by    the    Cir- 
€uit  Court,  from  which  there  is  an  appeal  to  this  Court 
by  Williams    alone. 

The  only  question  is,  does  a  parol  sale,  with  the 
delivery  of  possession  by  the  deceased,  exclude  the 
widow's  right  to  dower.  We  think  clearly  not.  The 
sale  is  utterly  void.  It  passes  no  title  to  the  vendee, 
but  it  remains  in  the  vendor  as  before.  The  latter 
was  then  the  owner  of  the  land  at  tike  time  of  his 
death,  and  his  widow  was  entitled  to  dower. — Act 
of  1784,  ch.  22,  §  8,  Car.  &  Nich.,  262.  The  pre- 
tended vendee    was   a  creditor   ta    the  extent  of    the 
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W.  T.  WiiUuM  fw.  Anti*  SawMft. 


consideralioa  paid,  and  Bothing  more.  But  the  right 
to  dower  is  paramount  to  that  of  a  creditor.— 4 
Yerg.,  218.  The  fact  that  the  debt  aroee  on  ac* 
comit  of  the  payment  of  money  upon  a  void  sale 
of  the  land  can  make  no  differetieey  as  it  is  not  a 
lien  upon  the  land.  It  would  be  otherwise  when  the 
debt  was  a  Ueni  as  in  case  of  a  debt  due  to  ven- 
dor of  land  for  part  of  the  consideration,  or  a  debt 
secured  by  mcnrtgage  upon  the  land.  Under  such 
circumstances,  a  widow  would  be  only  entitled  to 
dow^  out  of  80  much  of  the  laad  as  might  re* 
main  after  discharging  the  Hen  debt.  But,  it  is  said, 
he  did  not  die  in  the  possession  of  this  land,  but 
that  the  same  was  held  by  another.  The  seirin 
remained  in  him«  as  he  had  not  parted  with  his  tille 
or  right  to  the  posseBsion,  but  could  at  any  time  re- 
cover it.  The  occupation  of  Williams  was  by  con* 
sent,  and  at  sufferance.  The  void  parol  purchase  did 
not  even  give  him  a  defensive  right. 

Dawson  was  then  ^'seized"  of  the  land,  in  the 
language  of  the  statute ;  that  is,  he  was  the  owner  of 
it  at  the  time  of  his  death,  and  the  petitioner  ii 
entitled  to  her  dower. 

There  is  no  doubt  of  the  jurisdiction  of  the  County 
Court,  and  the  propriety  of  ordering  a  writ  of  pos- 
session in  favor  of  the  widow  when  her  dower  is  as* 
signed. 

The  decree  of  the  Circuit  Court  will  be  affirmed,  and 
the  case  remanded  for  the  esecutioa  of  the  decree. 


/ 
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James  M.  Mltaken^  et  al^  iw.  H.  C.  Kirk,  Adm*r. 


James  M.  Mitchsll,  et  ah^   vs.   H.    G.  Kuk,  Aioi'r. 


SUBOUTOOifl  An>  ABMiiasTBATOKS.  Debti  paid  before  adminutraUtm, 
Where  a  creditor  of  an  intestate  knowing  that  no  administration  had 
been  granted  upon  the  estate^  presented  his  olaims  to  the  -widow,  who 
paid  them,  the  administrator  can  recoyer  the  amount  of  snch  creditor  ill 
an  action  against  him  as  Executor  de  eon  tort. 


raoM  M Aonr. 


This  sail  was  brought  by  Kirk,,  as  administrator 
of  Fatten,  in  the  Circuit  Coort  of  Maury  coqnty^ 
l^ainst  Mitchell  and  others,  as  executors,  of  their  own 
wrongs  to  recover  from  them  a.  sum  of  money  which 
they  demanded  and  received  from  the  widow  of  said 
Fatton,  as  creditors  of  the  estate^  knowing  at  the 
time  they  so  received  it,  that  no  administration  had 
been  granted  on  said  estate.  At  the  January 
Term,  1855,  Judge  Mabtdv  proMding,  there  was  ver- 
diet  and  judgment  fbr  the  plaintiff.  The  defendants 
appealed  ia    error. 

M.    S.  FaoEiSGVi  fbr  the  plaintiffs  in  enrcv* 
Gkaiot  and  Fatd,  fet  the  defimdant  i&  error* 
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James  M.  Mitchell,  et  aL,  vs.  H.  G.  Kirk,  Adrn'r: 

Caruthers,  J.,  delivered  the    opinion  of  the  Court. 

This  action  is  by  the  plaintiff,  as  administrator  of 
Sebastian  Patton,  against  the  defendants,  as  execu- 
tors of  their  own  wrong,  to  render  them  liable  for 
an  amount  of  money,  demanded  and  received  by 
ihem,  as  creditors,  from  the  widow,  with  a  full  knowl- 
edge of  her  want  of  authority  to  pay  debts  against 
the  estate,  and  that  no  administration  had  been  grant- 
ed  to  any  one. 

The  deceased  had  gone  to  the  south,  with  bacon 
purchased  4  of  the  defendants  and  others,  for  wUch  he 
and  his  brother  were  bound  by  their  notes.  One  note 
was  dated  20th  May,  1852^  and  due  sixty  days  after 
date,  for  forty-eight  dollars,  payable  to  Dana  C. 
Mitchell,  and  signed  by  the  said  Sebastian.  The  other 
was  for  $140,  to  James  M.  Mitchell,  and  signed  by 
both  Sebastian  and  James  Patton. 

Sebastian,  after  having  sold  the  bacon,  returned 
from  the  South  with  the  cholera  upon  him  on  Friday, 
of  which  he  died  on  the  next  Monday,  in  the  latter 
part  of  June  or  first  of  July,  1852.  It  appears  that 
a  short  time  after  his  death,  James  M.  Mitchell  pre- 
sented both  notes  to  the  widow,  and  demanded  the  mo* 
ney,  which  was  paid  to  him,  by  her  out  of  the  pocket 

m 

book  of  deceased.  And  that  the  plaintiff  was  ap- 
pointed administrator,  and  brought  this  suit  against 
the  defendants  as  executors  de  son  tarty  to  recover 
the  amount  received,  and  had  a  verdict  and  judgment 
for  $188.  Various  objections  are  taken,  but  none  of 
them   need  be  noticed,  but    the    main    one,  on  which 


r 
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Jam08  M.  BlitclMll,  €t  oi.,  m.  H.  G.  Eirk,  Adm'r. 

the  case  mast  tarn,  of  the  liability  of  the  defendants 
under  the  circamBtanceB  stated,  as  executors  in  their 
own  ivrong.  And  upon  this  question  we  think  the 
charge  of  the  Court,  and  the  finding  of  the  jury,  were 
unquestionably  correct. 

The  main  argument  relied  upon,  is,  that  as  the 
widow,  if  she  were  sued,  could^  defend  herself  suc- 
cessfully upon  the  groand,  that  the  money  taken  had 
been  applied  to  the  payment  of  just  debts,  the  de- 
fendants who  recovered  it  as  creditors,  cannot  be 
made   liable. 

It  is  by  no  means  certain  that  she  could  make 
that  defence,  under  the  circumstances  of  this  case. 
That  is  the  rule  in  relation  to  one,  who  is  proved  to 
have  been  acting  at  the  time  in  the  character  of 
executor,  but  not  so  of  a  mere  solitary  act,  in  the 
very  instance  complained  of,  by  one  taking  upon  him- 
self to  hand  over  the  goods  or  money  of  the  deceased 
to  a  creditor.  The  case  of  Mountfai^d  vs.  QibsoUy  4 
East.  441,  where  this  principle  was  decided,  is  almost 
identical  with  thb.  1  Williams  on  Ex.,  223.  Such 
must  be   the  law,  both  upon  reason    and  authority. 

It  is  easy  to  see  how  the  just  and  equitable 
principles  of  our  laws,  regulating  the  distribution  of 
insolvent  estates  could  be  evaded,  and  defeated,  if 
this  course  were  tolerated.  The  widow,  or  any  one 
having  access  to  the  assets,  could  upon  the  prin- 
ciple contended  for,  give  preference  and  advantage 
to  private  creditors,  to  the  exclusion  of  others  of  equal 
merit.      This    case     fully     illustrates    the    abuses    that 

would    be    practiced.      This    estate   turns    out    to    be 
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Archibald  G.  White  vt.  Joseph  Harmond. 


insolvent,  and  ^iheae  creditors,  by  an  indecent  and 
hasty  intrusion  upon  the  widow  in  the  midst  of  her 
grief,  obtained  access  to  the  money  of  the  de- 
ceased and  satisfy  their  debts  in  full,  when  others 
equally  meritorious,  and  more  observant  of  the  pro- 
prieties of  life,  and  the  law  of  the  land,  may  not 
get  fifty  cents  in  the  dollar  upon  their  claims. 
The  policy  of  the  law  is  decidedly  against  any  in- 
termeddling with  estates,  but  by  authority  of  the  law. 
No  wrongful  interference  should  be  to  any  extent 
permitted. 

They  were  conrectly  made  liable,  and  the  judgment 
will  be  affirmed. 


Archibald  C.  White    vs,  Josbfh  Harmond. 


Bailment.  Liability  of  hirer  of  slave.  Where  the  owner  of  a  Blare  and 
the  hirer  thereof  both  reside  in  the  same  county  at  the  time  of  a  geneial 
contract  of  hire,  the  legal  presumption  is  that  the  slaye  is  to  be  em- 
ployed in  said  county :  and  if  the  hirer,  pending  the  term  of  hire,  without 
the  consent  of  the  owner,  remoye  the  slaye  for  serrice  to  another  State 
where  he  sickened  and  died,  he  is  liable  to  the  owner  for  the  Talue  of 
the  slaye. 
Caktttheks,  J.,  dissented. 


niOK   QILES. 


.   The   plaintiff  hired    a  slave   to    the   defendant   un- 
der  a.  general  contract  of  hire,  for  the  year  1853.    Both 
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poiiiea  were  at  the  time  of  the  hiring,  resident  citi- 
"zens  of  Giles  county.  There  was  nd  expressed  stip- 
ulation between  the  parties  as  to  the  place  where 
the  slave,  who  was  a  blacksmith,  was  to  be  employed. 
Pending  the  term  of  hire,  the  defendant  removed  the 
slave  for  service  to  the  county  of  Limestone,  in  the 
State  of  Alabama,  where  he  died.  This  action  on 
the  case  was  instituted  in  the  Circuit  Court  of  Giles, 
to  recover  of  the  defendant*  the  value  of  the  slave. 
At  thQ  June  Term,  1855,  before  Judge  Mabtin,  there 
was  verdict  and  judgment  for  the  defendant.  The 
plaintiff  appealed  in  error.       » 

RicHABDSON,  for  the  plaintiff.  ' 

Walker  and  Brown,  for  the  defendant. 

Harris,  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  actioti  on  the  case  brought  by  the 
plaintiff  in  the  Circuit  Court  of  Giles  county,  to  re- 
cover the  value  of  a  slave. 

There  are  two  counts  in  the  declaration.  The 
first  is  a  common  count  in  trover — and  the  second  a 
special  count  in  case,  averring  that  the  plaintiff  had 
hired  the  slave,  Martin,  to  the  defendant  for  the  year 
1853,  and  that  he  was  safely  and  securely  to  keep 
said  slave  and  not  remove  him  from  the  County  of 
Giles,  or  the  State  of  Tennessee,  and  to  re*deliver  him 
to  the  plaintiff  on  the  25th  December,  1853,  but,  in 
violation  of  his  said  undertaking,  he  had  removed  said 
slave  to  the  State  of  Alabama,  where    he   was  wholly 
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lost  to  the  plaintiff.  The  defendant  plead  the  general 
iaroe.  There  was  a  verdict  for  the  defendant,  a 
motion  fer  a  new  trial  made  and  disdiarged,  and  an 
appeal  in  the  nature  of  a  writ  of  error,  to  this 
Court 

It  appeared  upon  the  trial,  that  about  the  beginning 
of  the  year  1853,  plaintiff  and  defendant  were  resid- 
ing in  Giles  county,  Tennessee:  that  plaintiff  hired 
the  slave  in  controversy  to  the  defendant  for  that  year, 
that  the  slave,  Martin,  worked  at  the  blacksmith's 
business,  that  about  the  time  of  the  hiring,  defendant 
was  proposing  to  rent  a  blacksmith's  shop,  in  the 
town  of  Pulaski,  and  county  of  Giles,  and  was  also 
speaking  of  establishing  a  family  grocery  in  said  town. 
That  afterwards  the  defendant  removed  from  the  coan- 
ty  of  Giles,  in  the  State  of  Tennessee,  to  the  coiinty 
of  Limestone  and  State  of  Alabama,  and  without  the 
consent  of  the  plaintiff,  carried  the  slave  with  him, 
where  during  the  year  he  sickened  and  died. 

And  the  question  is  now  presented,  whether  under 
this  state  of  facts,  he  is  liable  to  the  plaintiff  for  the 
value  of  said  slave? 

For  the  defendant  it  is  insisted  in  the  argument, 
that  where  there  is  a  general  hiring,  and  no  express 
stipulations  restricting  the  hirer  from  removing  the 
slave  beyond  the  limits  of  the  State  or  county,  that  as 
a  general  bailee,  he  has  the  right  to  do  so,  withont 
incurring  liability.  To  the  correctness  of  this  proposi- 
tion, we  cannot  assent.  We  think  that  where  the 
owner  and  the  hirer  both  reside  in  the  same  eountfi 
and  there  was  nothing  said  as  to  where  the  slave 
was  to  be  kept,  the  reasonable  and   legal  presumption 
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would  be,  that  he  was  to  be  kept  in  that  county.  Or, 
if  the  owner  and  hirer  resided  in  different  counties, 
and  there  was  no  express  stipulations  as  to  where  the 
slave  was  to  be  kept,  then  the  presumption  would  be 
that  he  should  be  kept  where  the  hirer  resided,  un- 
less there  were  circumstances  » that  clearly  indicated^ 
that  both  parties  understood  and  assented,  that  he 
might  be  kept  elsewhere.  Therefore,  we  hold  that 
where  there  is  a  general  hiring,  nothing  being  said  as 
to  where  the  slave  is  to  be  employed,  if  the  hirer 
remove  him  without  the  consent  of  the  owner  from  the 
county,  where  the  hirer  resides,  to  another  State,  for 
the  purpose  of  employing  the  sdave  at  service  there,  he 
does  so  at  his  peril,  and  if  any  injury  results,  he  is 
accountable  for  it  to    the  owner. 

There  are  many  considerations  which  will  occur  to 
every  reflecting  mind,  why  this  should  be  so  in  relation 
to  this  species  of  property,  without  our  elaborating  the 
subject. 

His  Honor,  the  Circuit  judge  having  ruled  differ- 
ently in  his  instructions  to  the  jury,  the  judgment  of 
the  Circuit  Court  will  be  reversed,  and  tiie  cause  re- 
manded for  a  new  trial,  where  the  jury  will  be  in- 
fltructed  according  to  the  principles  above  laid  down. 


Cakuthers,  Judge,  dissents;  holding  that  the  case 
must  be  governed  by  the  ordinary  rales  in  cases  of 
bailment,  and  the  liability  in  each  case  depends  upon 
the  circumstances. 
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Alfbbi  H.  Nicks  v9  Thomas  P.  Jobhsgn. 


1.  Cbbtiobabi.  Motion  to  ditrnw.  When  to  he  made.  Where  a  certiorari 
has  been  obtained  improperly,  or  upon  an  insa£Bicient  ground,  the 
defendant  thereto  must,  at  the  return  term,  or  at  the  first  tern 
alter  service  of  the  iupersedeas,  arail  himself  of  the  objection  by 
motion  to  dismiss;  and  if  he  fail  to  do  so,  he  cannot  object  after- 
wards, that  the  petition  does  not  show  sufficient  ground,  or  that  the 
oause  was  not  regularly  xemoTed  to  the  Superior  Court. 

2.  Sams.  JBvidence.  FaUity  of  petition.  It  is  net  competent  for  the 
defendant,  either  on  a  motion  to  dismiss  or  upon  a  trial  of  the 
•ause  upon  its  merits,  to  show  the  falsity  ef  the  statement  con- 
tained in  the  petition  for  a  certiorari. 


rBOK   HICKMAX. 


This  was  an  action  of  debt,  inslitated  before  a 
magistrate  of  Hickman  county.  Two  years  after  the 
magistrate's  judgment,  the  plaintiff  obtained  a  writ  of 
certiorari^  and  brought  the  case  into  the  Gurcuit  Court 
of  said  county.  Several  terms  after  the  service  of 
the  supersedeas^  the  defendant  moved  to  dismiss  the 
certiorariy  which  the  Court  overruled.  At  the  October 
Term,  1855,  before  Walker,  Judge,  the  defendant  of- 
fered evidence,  tending  to  show  that  the  grounds  laid 
in  the  petition  were  not  true,  which  the  Court  ex- 
eluded.  There  was  verdict  and  judgment  for  the 
plaintiff,  from  which  the  defendant   appealed  in  error. 
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HaoHBS  and  Fufpin,  for  the  plaintiff  in  error. 
Gabtt  and  Mtesb,  for  the  defendant  in  error. 
McKmifEr,  J.,  delivered  the  opinion  of  the    Court. 

There  is  no  error  in  this  record.  TruOi  the'  cer/t- 
croTx  was  improperly  granted,  first,  because  the  peti- 
tion sets  forth  no  sufKcient  ^cause,  and,  secondly,  be* 
canse  a  period  of  nearly  two  years  elapsed  from  the 
rendition  of  the  judgment  by  the  justice,'  before  the 
presentation  of  the  petition  for  certiorari — no  sufficient 
excuse  for  the  delay  being  shown  in  the  petition.  But, 
notwithstanding,  the  motion  to  dismiss  the  certiorari 
was  properly  refused,  because  not  made  until  the  sec* 
ond  term  of  the  Court  after  the  return  term  of  the 
writ^  the  supersedeas  having  been  served  prior  to  the 
return  term. 

Ist.  It  is  well  settled  in  our  practice,  that  if  the 
certiorari  has  been  obtained  improperly,  or  upon  an 
insufficient  ground,  the  parly  against  whom  it  issued 
must,  at  the  return  term,  or  at  least  the  first  term 
after  service  of  the  supersedeasy  avail  himself  of  the 
objection  by  rule  or  motion  to  dismiss.  And  his  fail- 
ure to  do  so  will  preclude  him  from  objeeting  after- 
wards, that  the  cause  stated  in  the  petition  is  not  suf- 
ficient, or  that  the  case  was  not  regularly  removed 
into  the  Superior  Court. 

2d.    It   is   equally   well   settled,  that    neither  on   a« 
motion  to  dismiss    the  certiorari^  nor   on   the  trial    of 
the    case    upon    the    merits,  is    it    admissible   for  the 
party    against  whom  the  writ   issued   to  disprove    the 


ass  NASHVILLB : 


AUked  H.  Hieki  m.  ThoiMS  P. 


Imth  of  the  statement  made  in  the  petition,  as  the 
ground  of  the  application  for  the  certioraru  In  a 
case  like  the  presenti  where  the  certiorari  is  need  as 
a  substitate  for  an  appeal,  to  obtain  a  new  trial,  the 
petition  merely  serves  tiie  purpose  of  an  affidavit  for 
a  new  trial.  The  office  of  the  writ  of  certiorari  is 
simply  to  remove  the  case  into  the  Superior  Court  for 
a  new  trial,  and  the  end  of  the  petition  is  to  lay 
a  sufficient  ground  for  th^  iasnance  of  the  writ.  At 
the  retm-n  term,  or  at  die  first  term  after  service  of 
the  supersedeas^  it  is  open  to  the  other  party  to  show 
that  the  certiorari  ought  to  be  dismissed.  If  this  be 
not  done,  the  petition  and  writ  of  certiorari  will  have 
served  their  purpose,  and  all  questions  as  to  the  suf- 
ficiency of  the  cause  stated  in  the  petition,  and  as  to 
the  regularity  of  the  removal  of  the  cause,  are  con- 
cluded. 

3d.  This  being  so,  it  follows,  that  a  motion  in 
arrest  of  judgment,  founded  upon  the  alleged  falsity  or 
insufficiency  of  the  matter  of  the  petition,  cannot  be 
entertained. 

Judgment  affirmed. 
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Joseph   Rabiset  vs.  EoBfuin)  Monsoe, 


LuiTATZOVB.  Statute  of.  Land  Law.  When  poitesnon  under  entry  is  pro* 
teeted.  Aet  of  1819,  tK  28,  {  2.  An  adyerse  possession  of  seyon  yean 
under  an  entry  soffioienily  special  to  indicate  clearly  the  land  intended 
to  be  appropriated,  and  to  enable  the  surveyor  from  the  face  of  the  paper 
to  trace  the  lines  irith  a  compass,  in  accordance  with  its  calls,  is  protect- 
ed under  \%  of  the  act  of  1819,  ch.  28  to  the  extent  of  such  calls.         ** 


rBOX   OftUKDT. 


This  action  of  ejectment  was  sabmitted  to  the  Gir^ 
cuit  Court  of  Grundy  county,  upon  the  agreed  state- 
ment of  facts  embodied  in  the  opinion  of  this  Court. 
At  the  May  Term,  1855,  Judge  Makchbanks  rendered 
judgment  in  favor  of  the  plaintiff.  The  defendant 
appealed  in  error. 

GoLTAH,  for  the  plaintiff  in  error. 

Hici^EBsoK,  for  the  defendant  in  error. 

McEjMKET,  J.,  delivered  the    opinion  of  the  Court. 

This  was  an  action  of  ejectment.  The  case  was 
sabmitted  to  the  determination  of  the  Court  upon  a 
statement  of  facts  agreed  upon  by  the  parties.  The 
material  facts   are   these:      On   the    22d  day  of  May, 
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1837,  a  grant  ianied  to  Monroe,  the  defendant  in  error, 
for  a  tract  of  land  lying  in  Grandy  comity,  containing 
one  thousand  acres.  And  on  the  4th  day  of  March, 
1845,  one  Lazarus  Adams  made  an  entry  in  the  entry 
taker's  office  in  said  county  of  Grundy,  for  three  hun- 
dred acres  of  land,  lying  entirely  within  the  bounds 
of  the  foregoing  grant  to  Monroe,  which  entiy  is 
in  the  following  words  and  figures :  ^^  No  26 — ^Laza- 
TUB  Adams,  enters  three  hundred  acres  of  land  in 
Grundy  county,  Tennessee,  on  Cumberland  Mountain, 
on  the  waters  of  Collins  River,  on  the  Turpentine 
branch;  beginning  on  a  Maple,  on  the  Maple  branch, 
on  Gideon  Gilley^s  line,  where  it  crosses  the  Maple 
branch,  running  thence  westwardly,  to  Henry  F.  Spring's 
north  east  corner  ;  thence  with  his  line  west,  thence 
north,  thence  east,  thence  south,  Gideon  Gilley's  line 
to  the  beginning,  so  as  to  include  three  hundred  acres 
of  land."  On  the  15th  of  August,  1849,  a  survey 
was  made  in  accordance  with  the  calls  of  said  entry, 
and  on  the  25th  day  of  the  same  -month  a  grant 
issued  thereon.  Adams  took  possession  under  said  en- 
try, and  continued  to  hold  advei^sely^  from  the  date 
thereof  up  to  the  27th  day  of  September,  1851,  when 
he  sold  and  conveyed  said  tract  of  three  hundred  acres 
to  Ramsay,  the  plaintiff  in  error,  who  continued,  by 
himself  and  tenants,  to  claim  and  hold  adverse  pos- 
session  of  the  same,  to  the  time  of  the  commence* 
ment  of  the  present  action,  which  was  on  the  14th 
of  September,  1854.  Two  fields  were  enclosed  with- 
in the  bounds  of  the  entry,  one  of  twelve,  and  the 
other  of  six  acres,  which  have  been  used  and  occu- 
pied more  than  seven   years,   before  the  institution  of 
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tbis  suit.  It  IB  not  shown  in  this  record,  that  there 
was  any  possession  on  the  part  of  Monroe,  of  any 
part  of  the  land  within  the  boundaries  of  his  grant. 

Upon  the  foregoing  facts,  the  Circuit  Judge  held 
that  the  plaintiff,  Monroe,  had  the  better  title  to  all 
the  land  covered  by  said  entry,  except  the  portions 
included  in  the  two  fields  above  mentioned,  to  which 
the  defendant  had  acquired  a  superior  title  by  opera- 
tion of  the  statute  of  limitations. 

It  will  be  observed  that,  between  the  commencement 
of  the  adverse  possession  under  the  entry,  and  the 
institution  of  this  suit,  more  than  seven  years  have 
elapsed,  but  from  the  issuance  of  the  grant,  only 
about  five  years.  And  inasmuch  as  the  grant  cannot 
relate  beyond  its  date,  as  respects  the  operation  of  the 
first  section  of  the  statute  of  limitations  of  1819,  the 
defendant  is  in  no  better  situation  than  if  the  grant 
had  not  issued.  The  question  then  is,  to  what  ex- 
tent can  the  defendant  avail  himself  of  the  adverse 
possession  under  the  entry,  as  a  defence  to  the  plain- 
tiff's action,  by  the  provision  of  the  second  section  of 
the  statute. 

In  the  opinion  of  the  Circuit  Judge,  and  also  in 
the  argument  here,  it  is  assumed,  that  until  the  boun* 
dary  lines  of  the  entry  were  actually  run  and  marked^ 
the  defendant's  possession  was  limited  to  his  actual  en- 
closures; and  this  not  having  been  done  until  a  pe- 
riod less  than  seven  years  before  the  commencement  of 
the  plaintiff's  suit,  the  defendant  cannot  be  held  to 
have  had  constructive  possession  to  the  boundaries  of 
the  entry,  and  consequently,  the  protection  of  the  statute 
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extends  only  to  the  portions  of  the  land  emhraeed  by 
flie  actaal  endosares. 

We  cannot  concor  in  this  reasoning.  The  law 
considers  that  as  certain  which  is  capable  of  being 
made  certain.  It  is  not  indispensable  to  the  validity 
or  operation  of  an  entry,  or  of  a  grant,  that  an  actaal 
survey  should  have  been  made  of  such  entry.  If  the 
calls  of  an  entiy  are  sufficiently  special  and  certain  to 
indicate  clearly  the  land  intended  to  be  appropriated, 
aad  to  enable  the  surveyor,  from  the  face  of  the  pa- 
per, to  trace  the  lines  with  the  compass  in  accordance 
with  such  calls,  the  purposes  of  the  law  are  fulfilled. 
It  is  good  against  a  subsequent  enterer,  and  is  suffi- 
cient notice  to  all  persons  and  for  all  purposes.  The 
boundaries  of  the  entry,  in  such  case,  are,  in  contem- 
plation of  law,  fixed  and  certain,  before  being  traced 
upon  the  ground  and  marked  by  the  surveyor;  because 
the  law  has  prescribed  a  precise  rule  by  which  the 
survey  sh^  be  made.  There  is  no  force  in  the  ob- 
jection that  the  length  of  the  lines  is  not  stated  in  the 
calls  of  the  entry.  The  law  supplies  the  supposed 
defect.  The  beginning  and  terminus  of  the  first  line 
are  stated  with  certainty  in  the  entry;  and  the  law 
requires  that  it  shall,  if  practicable,  be  laid  ofiT  in  a 
square  or  oblong,  not  more  than  twice  as  long  as 
broad.  This  entry  is  a  good  specid  entry,  and  being 
soch  it  would  be  sufficient  notice,  as  against  a  subse- 
quent enterer  of  the  land  appropriated  and  claimed  by 
virtue  thereof,  and  we  perceive  no  sufficient  reason  why 
it  should  not  have  the  same  efiTect  as  against  a  prior 
enterer,  in  view  of  the  statute  of  limitations. 

We   are   of  opinion,  therefore,   that   the   plaintiff's 
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action  is  barred.  The  judgment  of  the  Circuit  Court 
will  be  reversedy  and  judgment  will  be  rendered  in  fa- 
vor of  the  defendant)  upon  the  agreed  case. 


W.  J.  Websier  vs.  R.  H.  Hnx. 


Cbaxoikt  Sals.  Of  land,  Ocr^rtnatum  of,  doei  not  vett  the  title.  The  mere 
confirmation  of  a  sale  of  real  estate  by  decree  of  the  Chancery  Oonrt, 
has  the  effect  only  to  complete  the  sale ;  it  does  not  rest  the  legal  title. 


rBOM    XAUBT. 


This  was  an  action  of  trespass  qnare  clausum  fregU, 
instituted  by  Hill  against  Webster  in  the  Circuit  Court 
of  Mauiy  county.  The  land  upon  which  the  alleged 
trespass  was  committed^  i9  represented  in  the  proof,  as 
*'wild  and  unenclosed,"  and  not  in  the  actual  posses- 
sion of  any  person.  The  plaintiff  purchased  said  land 
at  a  Chancery  sale,  and  based  his  right  of  action  upon 
a  decree  of  the  Chanceiy  Court  at  Columbia,  confirming 
said  sale.  The  sale  was  <m  a  credit,  and  the  decree 
of  confirmation  does  not  piuport  to  vest  the  title.  The 
decree  of  confirmation  was  unregistered.  The  Court, 
Judge   Maetdt   presiding,  at   the   April   Special   Term, 
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1855,  permitted  the  proceedings  of  the  Chancery  Court 
to  be  adduced  in  evidence,  by  the  plaintiff,  and  charg- 
ed the  jury  that  said  decree  of  confirmation  clothed  the 
plaintiff  with  a  sufficient  legal  title  to  enable  him  to 
maintain  this  action.  There  was  verdict  and  judgment 
for  the  plaintiff,  from  which  the  defendant  appealed  in 
error  to  this  Court. 

L.  D.  Myess,  for  the  plaintiff  in  error: 

In  order  to  maintain  the  action  of  ''trespass  qvart 
clausutn  fregity'  the  plaintiff  must  have  had  actual  ex^ 
elusive  possession  of  the  land  at  the  time  of  the  com- 
mission of  the  tresspass. —  1  Chitty  on  Plead's,  174-75; 
2  Greenleaf.  Or,  he  must  have  the  legal  title  to 
the  land,  which,  in  the  absence  of  any  adverse  posses- 
sion,  gives  to  the  owner  constructive  possession.  A 
mere  right  of  possession,  or  right  of  entry,  is  not  suffi- 
cient to  support  this  action. — 11  Johnson,  385;  9  Yer., 
SlO-13. —  Polk  vs.    Henderson. 

The  title  to  land  that  will  support  the  action  of 
''trespass  quare  clatisnm  Jregity*  without  actual  posses- 
sion, must  be  a  clear  and  perfect  legal  titie,  this 
being  an  inflexible  rule  of  law,  whenever  the  action 
depends  on  the  title. —  1  Swan,  140,  Rog^s  vs.  CSa- 
tDood. 

According  to  the  policy  and  provisions  of  our  acts 
of  registration,  there  can  be  no  perfeot  legal  title  to 
land  until  it  has  been  duly  registered,  and  until  which 
is  done  the  title  cannot  be  read  in  evidence  in  any  suit 
depending  on  the  titie. — Act  of  1715,  ch.  48|  sec.  5,  pp. 
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575-6,  Nich.  &  Car.;   1   Swan,  149,   and  the  nomeroOB 
cases  ihepe  cited. 

The  defendant  in  error,  Hill,  has  no  registered  title; 
and  for  this  defect  alone,  if  there  were  no  other  ob- 
jections, he  has  not  such  a  perfect  legal  title  to  the  land 
as  will  sustain  the  action  of  trespass  in  absence  of  ac- 
tual possession. 

We  insist  that  Hill  has  no  title,  either  legal  or 
equitable,  to  the  tract  of  land  from  which  the  timber 
sued  for  in  this  case  was  cut.  The  sale  under  which 
he  claims,  was  void  for  uncertainty,  and  for  discrep- 
ancy between  title  of  the  case  in  report  of  sale,  and 
that  in  the  original  proceedings  referred  to  in  the  de- 
cree of  confirmation.  ' 

But  if  HUl  has  any  title  whatever  to  the  land,  it  is 
an  equitable  and  not  a  legal  title — a  mere  right  of 
possession  or  right  of  entry.  The  decree  confirming 
report  of  sale  does  not  purport  to  invest  him  with  the 
legal  title,  but  in  fact  retains  the  legal  title  to  secure 
the  payment  of  the  purchase  money.  The  payment 
of  the  purchase  money  is  made  by  the  decree  a  con- 
dition precedent,  on  performance  of  which  Hill  was  to 
have  the  legal  title  conveyed  to  him.  He  has  not 
paid  the  purchase  money,  but 'has  eiyoined  the  same. 

In  sales  of  land  made  by  the  Chancery  Court  of 
Tennessee,  the  sale  is  not  binding  until  report  thereof 
has  been  confirmed  by  the  Court.  Where  this  is  done, 
the  purchaser  can  be  compelled  to  execute  his  purchase 
either  by  payment  of  the  money,  or  by  giving  his 
notes  according  to  the  terms  of  sale;  and  he  then  has 
a  right  of  possession  or  right  of  entry  on  the  estate. — 
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5  Yer.,  244;  4  Hum.,  872;    5  Ham.,  852;   10  Hmn., 
275;   lb.,  610.  2  Hum.,  278;  2  Swan,  487. 

The  Clerk  and  Master  is  the  mere  agent  of  the 
Court  to  sell  the  land;  and  confirmation  of  his  report 
of  sale  gives  the  purchaser  an  equitable  estate,  such  as 
is  acquired  by  a  purchaser  at  execution  sale  by  sheriff, 
(10  Hum.,  24.)  To  give  the  purchaser  a  legal  tide, 
the  Court  must,  by  its  decree,  divest  and  vest  the  legal 
title  iu  him  according  to  the  provisions  of  the  act  of 
1801,  ch.  6,  §  48,  p.  220,  N.  &  C;  or,  a  deed  must  be 
made  to  him  by  the  Clerk  and  Master  or  commissioner, 
by  order  of  the  Court,  as  provided  in  the  act  of  1837, 
ch.  174,  §1,  p.  121,  Nich.  Sup.  And  these  are  the  only 
two  modes  by  which  a  Chancery  Court  in  Tennessee 
can  invest  persons  with  the  legal  title  to  land.  The 
mere  confirmation  of  report  of  sale  is  not  sufficient 
for  that  purpose. — Vide  10  Yer.,  469. 

The  cases  of  McDermott  vs.  Lovny^  5  Yer.,  22S, 
and  of  White  vs.  Rogers^  1  Sneed,  68,  do  not  in  the 
slightest  degree  conflict  with  any  of  these  positions. 
In  case  of  Lowry  vs.  McDermott^  two  questions  only 
were  raised;  one  was,  whether  a  decree  of  the  Chan- 
cery Court,  divesting  and  vesting  title  to  land  sold  by 
its  order,  could  be  read  without  producing  and  reading 
the  bill  and  answer;  aiiS  the  other,  whether  the  pur- 
chaser et  such  sale  was  entitled  to  possession  so  soon 
as  the  purchase  was  complete,  or  must  wait  the  two 
years  allowed  by  law  for  redemption  of  land.  In  that 
case,  the  decree  divested  and  vested  the  legal  tide, 
and  was  registered. 

In  the  case  of  White  vs.  Rogers^  1  Sneed,  68,  the 
Court  say,  the  facts  of  that  case  called  for  no  decision 
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in  respect  to  aotiona  founded  on  legal  title;  and  tke 
deoieioli  is  rested  mainly  on  the  groond  that  as  Mnu 
French  was  in  actual  possession  at  the  time  of  tke 
<)ommission  of  the  trespass,  her  possesaion  was  in  fact, 
tide  possession  of  her  troi^iee,  White,  and  by  which  pos^ 
session  he  was  enabled  to  maintain  the  action. 

Lastly,  it  is  insisted  that  HUl,  in  no  event,  has  any 
right  to  maintain  an  action  for  the  timber,  as  the 
same,  or  so  much  thereof  as  W«  J.  Webster  may  want, 
is  excepted  in  the  deed  of  P.  P.  Webster  to  Cole- 
man &  Ferguson.  In  Kenf  s  Com.,  vol.  4,  p.  468,  the 
difference  is  clearly  shown  between  an  exception  and 
a  reservation,  and  that  an  exception  is  good  when  the 
granting  part  of  the  deed  is  in  general  terms,  as  in  a 
grant  of  a  messuage  and  houses,  excepting  the  barn  or 
dove  house;  or,  of  a  tract  of  land,  excepting  the  trees 
or  woods,  and  that  the  title  to  the  thing  excepted  re- 
mains with  the  grantor. 

For  these  errors  it  is  asked  that  the  judgment 
below  be  reversed. 

M.  S.  FaiEMoN,  for  the  defendant  m  error. 

1.  Did  the  Court  err  in  perndtting  the  defendant 
in  error  to  read  the  proceedings  of  the  Chancery  Court, 
under  which  their  land  was  sold,  because  the  decree 
was  not  registered?  We  think  not,  for  the  reason 
that  the  title,  as  betwe^i  the  party  whose  land  is  sold 
under  a  decree,  and  a  purchaser,  is  valid  without  reg- 
istration, and  is  only  "void  as  against  creditors  of  the 
person  so  divested  of  title,  or  purchase  from  such  per- 
son, without  notice  of  such  decree/*     This  plaintiff  in 
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error  ia  neither  a  creditor  nor  a  purchaser  fronts  the 
defendants  in  the  Chancery  suit  to  sell  this  land — 
act  of  1833,  ch.  92,  §  6. 

2.  Did  the  Court  err  in  telling  the  jury  that  one 
tenant  in  common  could  well  maintain  an  action  of 
trespass  quare  clausum  fregit  against  any  stranger  for 
cutting  and  carrying  away  timber  from  the  common 
property?  We  think  this  position  is  fully  sustained  by 
all  the  authorities. — 1  Chitty's  Plead's,  9  Am.  Ed.,  65; 
Meigs'  Rep.,  7-11. 

3.  Did  the  Court  err  in  charging  that  a  confirma- 
tion of  the  Master's  sale,  of  itself,  vestr  such  title  in 
the  purchaser  as  would  enable  him  to  maintain  an 
action  of  trespass?  This  Court,  in  howry  and  Harris^ 
held,  ^'that  the  legal  title  and  a  right  of  entry  are 
vested  in  the  purchaser  of  land  sold  under  a  decree 
in  Chancery,  as  soon  as  the  report  of  sale  has  been 
confirmed  in  the  Court  which  ordered  it.  This  decree, 
of  itself,  is  conclusive  heUoeen  the  parties  to  it,  and 
when  registered,  as  required  by  several  laws,  is  notice 
to  all  the  world."— 5  Yerg.  R.,  225,  226.  In  West  vs. 
Laniery  this  Court  also  held  that  cutting  and  carrying 
timber  from  unenclosed  lands,  was  such  actual  posses- 
sion as  would  enable  the  party  whose  possession  is  dis- 
turbed, to  maintain  trespass,  even  against  the  better 
title. —  Humph.,  R.,  762;  Rogers  vs.  Whiter  1  Sneed's 
R.,  68-^72,  306*2. 

4.  The  deed  from  Webster  to  Coleman  and  Fer-^ 
guson  conveyed  a  fee  simple^  and  then  attempts  to 
reserve  a  part  of  the  granted  estate.  '^A  reservation 
is  a  clause  of  a  deed  whereby  the  grantor  reserves 
something  new  to  himself  out  of  that  which  he  before 
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granted;  but  if  the  reservation  be  of  the  grass  or  tim" 
ber,  or  of  the  vesture  of  the  land,  or  other  profit^  to  be 
taken  out  of  the  land,  then  these  reservations  are  void." 
Douglass  vs.  Lock  J  30  Eng.  Com.  Law  R.,  406,  416, 
417;   4  Kenfs  Com.,  468. 

5.  Then,  is  the  clause  in  said  deed  valid  as  an 
exception  ?  An  exception  is  always  an  exclusion  from 
the  grant,  of  a  part  of  the  thing  granted,  or  out  of 
the  general  words  and  description  in  the  grant,  the 
title  to  the  thing  excepted  remaining  in  the  grantor  as 
it  did  before  the  conveyance  waa  made.  But  here 
every  part  of  the  land  is  conveyed  by  this  deed;  the 
bargainor  retains  no  interest  in  himself  of  any  part  of 
the  thing  sold ;  on  the  contrary,  after  he  had  conveyed 
the  entire  estate  he  attempts  to  except  a  part  of  the 
estate  before  granted,  for  the  benefit  of  a  mere  stran- 
ger. An  exception  cannot  operate  to  communicate 
title,  but  only  retains  a  title  already  vested.  There- 
fore, this  reservation  is  a  mere  nullity  as  an  exception. 
— 4  Kent's  Com.,  468;  30  Eng.  Com.  Law  R.,  406, 
416,  et  seq.;  4    Dev.  &   Batt.  Law  R.,   433.    • 

Habbxs,  \.f  delivered  the  opinion  of  the  Couit. 

• 
Upon  the  trial  of  this  cause,  his  Honor,  the  Circuit 

Court  Judge,  charged  the  jury  that  where  a  tract  of 
land  is  sold  by  order  of  the  Chancery  Court  in  Ten- 
nessee, and  report  thereof  is  made  to  said  Court,  and 
the  same  is  confirmed  by  the  decree  of  the  Court,  "  said 
decree,  of  itself,  vests  such  title  in  the  purchaser  as  en- 
ables him  to  maintain  this  action — ^vests  the  title  of  the 
land;  and  such  is  the  efiect  of  the  decree  confirming  the 
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report  of  sale,  although  said  decree  does  not  on  its 
face  and  by  its  terms,  purport  to  divest  and  vest-  the 
legal  title  to  the  land."  To  this  charge  exception  k 
taken  by  the  plaintiff  in  error,  and  we  think,  well  ta- 
ken. The  effect  of  confirming  the  report  of  the  sale 
of  real  estate  in  Chancery,  is  nothing  more  than  the 
completion  of  the  contract,  and  does  not  pass  the  le- 
gal title.  Where  the  sale  is  made  upon  a  credit,  it  is 
usual,  (as  in  the  present  case,)  to  reserve  the  legal 
title  until  the  entire  consideration  money  is  paid.  And 
in  the  absence  of  such  express  reservation,  the  confir- 
mation of  the  sale  would  not  have  the  effect  to  pass 
the  legal  title.  This  must  be  done  by  decree,  or  by 
deed  in  pursuance  of  a  decree  for  that  purpose. 

The  judgment  of  the  Circuit  Court  will  be  reversed, 
and  the  cause  remanded  for  a  new  trial. 


Jakes  and  SiMrxms  vs.  H.  C.  Dsakb* 


1.  EviDKNCB.  Popular  rumor.  In  order  to  bring  home  to  a  party  know- 
ledge of  a  particular  fact;  proof  that  the  existence  of  such  fact  was 
reported  in  the  neighborhood  of  the  party,  as  tending  to  show  sneh 
knowledge,  is  inadmissible. 

2.  P&AOTiOE.  Charge  of  the  Court.  Where  the  Court,  in  charging  the 
Jnxy,  deems  it  proper  to  giye   specific  instructions  with  reference  to 
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facts  of  the  partioolar  case,    suoh  instrnotioas  ehould  apply  to  the 
material  facts  on  botli  sides  of  the  case. 


nOH  DAYI9S0K. 


This  action  on  the  case  was  instituted  in  the  Circait 
Court  of  Davidson,  by  Drake,  to  recover  of  James  & 
Simpkins  the  value  of  a  slave  alleged  to  have  been 
lost  by  the  neglect  and  carelessness  of  said  James  & 
Simpkins.  The  facts  are  given  in  the  opinion  of  the 
Court.  At  September  Term,  1855,  before  Judge  Bax- 
ter, there  was  verdict  and  judgment  for  the  plaintiff, 
from  which  the  defendants  appealed,  in  error,  to  this 
Court. 

W.  THOBiFSoff  and  N.  S.  BmowN,  for  the  plaintifb  in 
error. 

Meigs  and  Eworo  for  the  defendant  in  error. 

McEjNiiEr,  J.,  delivered  the  opinion  of  the  Court. 

This  was  an  action  on  the  case  to  recover  the 
value  of  a  slave  named  BtV/,  the  property  of  the 
defendant  in  error.  The  slave  died  of  smaU-poZj  in 
the  service  of  the  plaintiffs  in  error,  to  vdiom  he 
had  been  hired.  The  ground  of  the  action,  as  al*. 
leged  in  one  count  of  the  declaration,  is,  ^'that 
through  the  neglect  and  imprudence  of  the  defendants, 
the  slave  was  exposed  to  a  malignant  and  contagious 
disease,  known  as  small-poXi  then  existing  and  in  ac* 
Hon  on  the  farm  of  the  defendants,"  &c. 
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It  appears  from  the  proof,  that  some  time  before 
the  slave  Bill  was  taken  ill,  a  female  slave  named 
Kittyf  was  sent  by  John  D.  James  to  the  defendant, 
Thomas  G.  James ;  and  that,  some  four  or  five  days 
after  said  slave  came  to  defendant's  house,  ^'she  had 
a  breaking  out  upon  her,  which  was  believed  to  be, 
and  was  treated  as,  measles/^  but  which  proved  to 
be  small'poz.  It  seems  probable,  from  the  proof  in 
this  record,  that  before  the  girl  Kitty  was  sent  by 
John  D.  James  to  the  house  of  defendant,  Thomas 
6.  James,  the  disease  of  small-pox  had  made  its  ap- 
pearance in  the  family  of  the  former.  And  in  order 
to  bring  home  to  the  defendant,  James,  a  knowledge  of 
this  fact,  and  thereby  to  sustain  the  averment  in  the  de- 
claration, the  plaintiff  proposed  to  prove  ''  that,  before  the 
girl  Kitty  was  brought  from  John  D.  James  to  Thomas 
G,  James,  it  wcls  reported  in  the  neighborhood  of  John 
D.  James,  that  the  small-pox  was  prevailing  in  the  fam- 
ily of  John  D.  James"  —  a  distance  of  some  four  or 
five  mUes  from  the  residence  of  the  defendant,  James. 

And    this    evidence,  though    objected   to,  was    admitted 

• 

to  go  to  the  jury.  In  this  we  think  there  is  error. 
Mere  reports,  or  popular  rumor,  is  too  vague  and 
unreliable  in  its  nature  to  be  admitted  as  a  practical, 
rule  of  human  action  or  conduct.  The  authority  re- 
lied upon  to  sustain  the  admission  of  the  evidence, 
fails  to  do  BO.  It  merely  holds,  that,  where  it  is 
sought  to  bring  home  knowledge  of  a  fact  to  a 
party,  evidence  of  the  general  reputation  and  belief  of 
the  existence  of  that  fact  among  his  neighbors,  is  ad* 
missible  as  a  circumstance  tending  to  show  that  he 
possessed    such    knowledge.      The    correctness    of    this 
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proposition  we  are  not  disposed  to  question  in  a  case 
like  the  present;  but  it  is  certainly  carrying  the  doc- 
trine quite  as  far  as  it  would  be  safe  to  go.  In 
addition  to  this,  the  charge  of  the  Court  is  not  satis- 
factory.  On  the  one  hand^  the  instructions  are  some- 
what particular  in  pointing  the  attention  of  the  jury 
to  the  question,  whether  the  defendant,  James,  knew, 
or  ought  to  have  known,  of  the  existence  of  small- 
f>ox,  at  the  house  of  John  D.  James,  before  receiving 
the  slave  Kitty  into  his  house;  while,  on  &b  other 
hand,  the  strong  opposing  circumstance  was  passed 
unnoticed,  of  the  utter  improbability  that  any  man  of 
ordinary  discretion  would,  knowingly,  have  admitted 
tmder  his  own  roof  a  slave  even  suspected  of  having 
been  exposed  to  the  contagion  of  such  a  fearful  di- 
sease. 

Where,  in  addition  to  laying  down  the  general  rule 
governing  a  case,  it  is  deemed  proper  by  the  Court  to 
give  specific  instructions  with  reference  to  the  facts  of 
the  particular  case,  such  instructions  should  apply  to 
the  material  facts  on  both  sides  of  the  case. 

The  judgment  will  be  reversedi  and  ihe  case  be 
remanded  for  a  new  triaL 
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Tax  Sales.  Act  of  1844,  eh.  92,  {  3.  The  Cbouit  Coctrt  has  no  power  to- 
oondemn  land  to  b«  soid  for  taxes,  imleet  the  coUeotor'iB  report  desoribe^ 
the  land,  in  substantial  conformitj  to  the  requirements  of  |  3  of  the  act 
of  1844,  ch.  92.  Thus,  it  is  necessary  to  give  in  said  report,  in  addition 
to  the  other  requirements  of  the  statute,  the  number  ef  a  iowi  loi,  or  the 
name  of  the  enteror  or  grantee  of  the  land. 


VBOK  conns. 


At  the  January  Term,  1855,  of  the  Circuit  Coart  of 
Coffee  County,  Judge  Marchbanks  presiding,  upon  motion 
to  condemn  for  taxes  certain  lands  and  town  lots  report* 
ed  by  the  collector  of  Railroad  taxes  for  said  county,  it 
appeared  that,  as  to  a  portion  of  the  town  lots  so  re* 
ported,  the  respective  numbers  were  not  given,  and 
that,  as  to  many  of  the  tracts  of  land  so  reported, 
the  names  of  the  grantees  and  enterers  were  both 
omitted.  As  to  the  lots  and  tracts  of  land  thus  re* 
ported,  the  Court  refused  to  give  judgment;  where- 
upon the  trustee  of  the  county  appealed  to  this  Court 

HicKERSON,  for  tl^  appellant. 

Harris,  J.,  delivered  the  opinion  oi  the  Court. 

At  the  January  Term  of  the  Circuit  Court  for  the 
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County  of  Coffee,  R.  W.  Casey,  the  ooUeotor  of  tbe 
railroad  tax  for  said  oonnty,  made  his  reports  for  the 
years  1853  and  1854,  of  certain  tracts  of  land  and 
town  lots  lying  in  Coffee  eounly,  as  having  been 
given  in  for  the  taxes;  that  the  taxes  thereon  remaia 
dne  and  nnpaid;  and  the  respecdve  owners  or  claim*- 
ants  thereof  have  no  goods  or  chatteb  in  said  coun^, 
on  which  he  oould  destrain  for  said  taxes ;  which 
tracts  of  land  and  town  lots  are  desfribed  as  follows, 
to  wit} 

^^Eli  Hill,  one  tract  of  land,  containing  385  acres, 
lying  in  civil  district  No.  1,  valued  at  $2()0;  taxes, 
$1  <K).''  To  uohom  granudy  or  in  whose  name  entered^ 
I  have  no  means  of  ascertaining. 

'<B.  F.  Duggan,  one  town  lot,  lying  in  the  village 
of  Bush  Grove,  valaed  at  $400;  taxes,  $2  00."  ''John 
Heniford,  one  town  lot  in  the  town  of  HilIsb(»oiigh»" 
If  numbered,  I  have  no  knowledge  of  it,  etc.  There 
were  other  tracts  of  land  reported  as  above,  and 
also  giving  the  names  of  the  persons  '^to  whom 
granted,  or  in  whose  name  entered;"  and  town  lots 
giving,  in  addition  to  the.  above  description,  the  ^num** 
bers"  of  the  respective  lots.  Upon  all  these  traets 
of  land  and  town  lots  described  as  last  mentioned,  his 
Honor,  the  Circuit  Judge,  entered  judgment  of  condem- 
nation, and  ordered  them  to  be  sold  to  satisfy  the 
taxes,  cost,  and  charges  due  respectively.  But  as  to 
the  other  tracts  of  land  and  town  lots  mentioned  in 
said  report,  and  described  as  those  first  mentioned,  the 
Conrt  reftised  to  give  judgment  of  condemnation,  upon 
the  ground  that  they  were  not  sufficiently  described, 
as  required  by  the  act  of  Assembly,  passed  the    18th 
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day  of  January >  1844,  ch.  92.  To  which  opinion  of 
the  Court,  refusing  said  judgment,.  E.  E.  Thaoker,  the 
Trustee  for  said  county,  appealed  to  this   Court. 

The  solution  of  the  question  presented,  depends 
upon  a  proper  construction  of  §  8  of  the  act  above 
referred  to,  which  provides  ^'that  it  shall  be  the  duty 
of  the  sheriff,  in  his  report  to  Court,  besides  stating 
that  the  land  lies  in  the  county,  to  state  the  civil 
district  or  distri#ts  in  which  said  land  lies,  to  wham 
granted^  or  in  whose  name  entered^  the  quantity  of 
acres,  as  near  as  may  be^  which  shall  be  a  sufficient 
description;  and  in  cases  of  town  lots,  Ihe  name  of 
the  town  and  the  number  of  the  lot  shall  be  a  sufficient 
description ;  and  no  sale  shall  be  avoided  on  account 
of  any  objections  or  informalitieB  merely  technical,  but 
such  sales  shall  be  good  and  valid y  if  the  foregoing  re^, 
quisites  be  substantially  complied  with;  and  the  de- 
scription contained  in  the  sheriff's  report  shall  be  given 
in  the  advertisement." 

This  statute  is  imperative,  and  its  meaning  can- 
not  be  misunderstood.  To  give  validity  to  the  pro- 
ceedings, it  is  essential  that  its  requirements  should  be 
complied  with. 

As  the  statute  has  not  made  an  exception  author- 
izing the  omission  of  the  name  of  ^'the  person  to 
whom  granted^  or  in  whose  name  entered^^  (either  would 
be  sufficient,)  or  the  number  of  the  town  lot,  where 
these  facts  are  not  within  the  knowledge  of  the  col- 
lector, the  Court  can  make  none. 

Should  it  be  thought  necessary  to  dispense  with 
these  requirements,  the  Legislature  has  the  power  to 
do  so;   the  Court  ha3  not. 
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The  Circuit  Court  having  given  this  construction 
to  the  statute,  there,  is  no  error  in  the  judgment,  and 
it  is  affirmed. 


E.  H.  Chodkbss  vs.  Mayor  and  ALDEiimf  of  Kashvillb. 


1.  CoBPOBATiOK.  Derwate  potoert  of  tntintctpoZ  eorporaiion.  Police  regth 
latioM,  A  city  ordinance  forbidding,  under  penalty,  the  owners  of  houses 
within  the  corporation,  from  renting  or  letting  the  same  to  be  kept  as  bawdy 
houses^  is  a  yalid  ordinance  under  a  general  power  granted  in  the  charter, 
to  regulate,  prohibit  or  suppress  all  disorderly  houses  and  bawdy  houses. 
Such  an  ordinance,  indeed,  would  be  yalid  under  the  general  power  of  a 
corporation  to  adopt  such  police  regulations  as  are  not  incompatible  with 
the  constitution  and  general  laws  of  the  State. 

2.  Amendment.  0/  penal  aeUona.  By  the  act  of  1852,  ch.  162,  2  %  amend- 
ments in  penal  actions  and  ciyil  suits  are  placed  upon  the  same  footing. 


FBOX   DAYIDSON. 


This  was  a  suit  by  the  corporation  of  Nashville 
against  the  plaintiff  in  error,  instituted  by  warrant  be- 
fore a  magistrate,  on  the  27th  January,  1855,  to  recover 
a  penalty  under  an  ordinance  of  said  city,  forbidding 
the  letting  of  houses  within  the  corporation,  to  be 
used  as  houses  of  ill-fame.     There  was  judgment  for 
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the  plaintiff  before  the  magistrate,  and  an  appeal  by 
defendant  to  the  Circuit  Court  of  Davidaon.  At  the 
May  Term,  1855,  of  said  Court,  before  BAXTSRt  J., 
there  was  verdict  and  judgment  for  the  plaintiff.  The 
defendant  appealed  in  error  to  this  Court. 

Meigs  and  Dehoss,  for  the  plaintiff  in  error. 

By  chapter  19,  §  5,  of  the  ordinances  of  the  Mayor 
and  Aldermen  of  Nashville,  it  is  enacted  as  follows: 
^'Any  person  who  shall  keep  within  the  limits  of  this 
corporation  a  house  of  ill-fame,  or  who  shall  wil- 
fully permit  any  house  owned  by  him  to  be  kept  in  a 
disorderly  manner,  viz:  a  house  to  which  men  resort 
for  the  purpose  of  criminal  intercourse  with  lewd  wo- 
men, such  person  shall  be  subject  to  a  fine  of  not  less 
than  ten,  nor  more  than  fifty  dollars  for  such  offence. 
And  it  is  hereby  declared  to  be  sufllcient  evidence  of 
such  person  keeping  a  house  of  ill-fame,  that  notori- 
ously lewd  women  either  reside  at,  or  are  in  the  habit 
of  visiting  such  house  at  night,  such  house  being,  at 
the  time,  visited  by  men  other  than  those  who  reside 
therein." 

On  the  27th  of  January,  1855,  a  warrant  was  is- 
sued against  the  defendant  in  the  name  of  the  plain- 
tiffs, addressed  to  the  City  Marshall  of  Nashville,  or 
any  lawful  officer,  commanding  him  to  summon  the 
defendant  to  appear  before  a  magistrate  to  answer 
the  plaintiff,  '^in  a  plea  that  he  render  to  them  a 
penalty,  which  to  them  he  owes  and  from  them  de- 
tains, in  consequence  of  a  forfeiture  or  penalty  by  him 
incurred  for  wilfully   permitting    a  house  belonging  to 
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to  be  kept  in  a  disorderly  manner  in  the  city  ot 
Nashville,  contrary  to  the  aforesaid  ordinance." 

This  warrant  was  served  on  the  defendant  on  the 
8d  of  February,  1855,  by  a  person  who  signs  his  re- 
turn, ^^Jno.  Reddick,  D.  M.,''  who  was,  at  the  time,  a 
policeman  of  the  town,  bat  not  a  constable  of  David- 
son counly. 

The  magistrate  set  the  trial  for  Febmary  5th,  at 
12  o'clock.  On  that  day  the  defendant  appeared,  and 
had  the  trial  postponed  until  the  8th,  at  12  o'clock; 
and  on  that  day  he  appeared  again  and  had  a  post- 
ponement till  the  12th,  when  thb  entry  was  made: 
^Judgment  for  plaintiff,  against  defendant,  for  $50  and 
costs.      February  12th,   1855*  E.  A.  Raworth, 

^  Recorder  for  the  Corporation  of  Nashville." 

The  defendant  appealed  to  the  Circuit  Court. 

1.  There,  on  the  8th  of  June,  1855,  the  defendant 
moved  the  Court  to  quash  the  summons,  because  no 
penalty  was  expressed  in  it.  The  Court  refused,  and 
permitted  the  plaintiff  to  amend  the  warrant  by  in- 
serting the  words  following:  ^A  penalty  of  from  ten 
to  fifty  dollars." 

2.  The  defendant  also  moved  the  Court  to  quash 
the  summons  because  it  was  not  served  on  him  by  a 
competent  officer.  The  Court  refused  to  quash  the 
summons,  but  required  the  defendant  to  plead  said 
matter  in  abatement;  and  on  a  demurrer,  held  the 
matter  not  sufficient  to  authorise  the  quashing  of  the 
summons. 

3.  And  then  the  case  was  submitted  to  a  jury, 
who  rendered  a  verdict  for  $20,  upon  a  charge,  tk€U 
if  the  defendant  toas  the  owner  of  a  house  in  NashviUOf 
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and  wilfully  permitted  it  to  be  used  and  occupied  for  d 
bawdy  housCi  he  tDould  be  liable  to  a  penalty  of  between 
ten  and  fifty  doUars. 

1.  The  smnmoDs  ought  to  have  been  quashed,  be- 
oause  the  statement  of  the  cause  of  action  was  not 
sufficient  notice  to  the  defendant,  of  the  nature  of  the 
demand  against  him. — DofDis  vs.  Parks^  6  Yerg.,  260; 
Parris  vs.  Brown^  5  Yerg.,  267-270;  Kirby  vs,  Lecj  8 
Yerg.,  439-441;  Meigs'  Digest,  1188,  1193-3.  The 
amendment  did  not  better  it,  because  it  still  left  the 
sum   demanded  uncertain. 

The  Judge  was  wholly  wrong  in  requiring  the  de- 
fendant to  plead  a  formal  plea  in  abatement.  See 
the  cases,  Meigs'  Dig.,  1193-4. 

2.  It  is  true,  that  an  appearance  before  a  justice 
and  trial  on  the  merits,  and  also  in  the  County  Court, 
on  appeal,  without  exception  to  the  warrant,  has  been 
held  to  cure  defects. — Baker  vs.  Allen,  2  Tenn.,  175, 
cited  Meigs'   Dig.,   1193-2. 

But  there  is  nothing  in  this  record  to  show  that 
the  defendant  relied  on  the  merits  before  the  magis- 
trate, or  that  he  was  present  at  the  trial  at  all.  And 
he  may  have  appealed  purely  to  move  to  quash  the 
summons.  Besides,  to  require  defendants  to  conduct 
their  defence  before  magistrate  with  regularity,  and  in 
order,  would  be  asking  more  than  the  law  requires  oi 
the  magistrates  themselves. 

To  constitute  a  waiver  of  any  right  there  must  be 
a  clear,  unequivocal  and  decisive  act  of  the  party;  an 
act,  indeed,  showing  a  determination  not  to  claim  the 
right  in  question.  Thus,  a  defendant  in  an  execution 
levied  on  land  may    waive  his    right   to  twenty  days' 


DECEMBER  TERM,  1855.  351 

E.  H.  Childress  tw.  Msjor  and  Aldermen  of  Nashtille. 

notice  of  the  place  of  sale,  by  express  words.,  or  acts 
equivalent  thereto,  as  by  procuring  a  person  to  become 
a  purchaser  of  the  lands.  But  not  by  being  present 
and  saying  nothing.  See  the  oases  of  waiver,  Meigs' 
Dig.,  1965.  In  like  manner,  a  defendant  in  a  case 
before  a  magistrate,  cannot  be  held  to  waive  object 
tions  simply  by  attending  the  trial.  It  is  true,  that  a 
man  must  take  advantage  of  his  rights  at  a  proper 
time;  but  even  if  a  party  were  to  make  his  excep- 
tions before  a  magistrate  in  due  time  and  order,  the 
justice's  record  would  show  nothing  of  it. 

For  these  reasons,  the  Judge  was  wrong  to  refuse 
to  quash  this  summons  for  the  second  ground,  on  the 
assumption  that  the  defendant,  by  appearing,  waived 
the  objection  to  the  validity  of  the  process,  in  obedi- 
ence to  which  he  appeared. 

3.  The  defendant  is  charged  in  the  summons  with 
having  "willfully  permitted  a  house  in  Nashville,  owned 
iy  hifH  to  be  kept  in  a  disorderly  manner. 

There  are  two  things  prohibited  by  the  ordinance: 
1.  Keeping  a  house  of  ill-fame.  2.  Wilfully  per- 
mitting one's  house  to  be  kept  in  a  discMrderly  man- 
ner. 

The  latter  is  what  is  charged  against  the  defend- 
ant, and  what  he  is  called  upon  to  answer  for;  but 
the  Court  turned  the  attention  of  the  jury  to  another 
thing  altogether,  namely:  3.  Wilftilly  permitting  his 
house  to  be  used  and  occupied  for  a  bawdy  house,  i.  e.: 
"  a  house  kept  for  the  resort  and  unlawful  commerce 
of  lewd  people  of  both  sexes."  Bouv.  Diet.,  Tit., 
Bawdy-hotLse. 

For  this,  the  defendant  would  be  indictable  at  com- 
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mon  law ;  because  .  each  a  house  is  a  nuisance.  Bat 
this  ordinance  does  not  describe  this  offence.  It  pro* 
hibits  houses  of  ill-fame  and  disorderly  houses. 

4,  But  the  real  matter  in  hand  here,  is,  that  the 
defendant's  agent,  Allen,  rented  his  house  to  people  ol 
ill-fame,  the  defendant  knowing  nothing  of  them  at 
all,  and  not  encouraging,  in  any  respect,  their  evil 
deportment.  There  is  not  a  word  of  evidence  show- 
ing that  the  defendant  wilftdly  countenanced  them  in 
their  immorality.  How  is  it  that  the  corporation  o( 
Nashville,  like  all  other  municipal  bodies,  permits  peo- 
ple, known  to  all  its  officers  to  be  lewd  and  indecent, 
to  pass  their  lives  on  its  streets,  and  in  its  theatres 
and  market  places,  and  will  not  allow  the  owners  of 
houses  to  rent  them  to  persons  of  whom  they  know 
nothing,  and  in  whose  misdemeanors  they  do  not  par- 
ticipate  ? 

John  A.  McEwen,  for  the  defendant  in  error. 

It  is  insisted  that  there  is  no  error  either  in  the 
charge  of  the  Court  or  the  finding  of  the  jury.  It 
was  argued  for  the  defendant  in  the  Court  below,  that 
the  corporation  of  Nashville  had  no  authority  to  pass 
the  ordinance  of  1836,  on  the  ground  that  the  offence 
created  thereby  was  not  indictable  at  common  law. 
But  it  is  not  necessary  to  establish  that  the  offence 
was  either  known  or  punishable  at  common  law  One 
of  the  incidental  and  inseparable  powers  of  municipal 
and  other  corporations,  is  that  of  making  such  by-laws 
or  statutes  as  may  be  necessary  for  their  regulation 
and  government,  and  for  effecting  the  objects  of  their 
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creation.     See  An.  &  Ames  on  Cor.,  pp.  83  and  82S. 
One   of  the  highest  daties  of  a  municipal  corporation 
is  to   promote   the   morals,  health    and    comfort  of  its 
inhabitants.       It   may   prevent   or   regulate    any   thing 
that  tends  to  conflict  with  either  of  these  great  inter- 
eirtB,  whether  the   same    be  indictable,   or  a   nuisance 
at  common  law  or  not.     Thus,  ordinances  have  been 
determined  to  be  valid,  which  required  the  inhabitants 
of  a  town  to  place  corb-stones  in  front  of  their  lots. — 
Paxton  vs.  Sweety  1  Greenl.,  (M.)  R.,  196 ;  which  pro- 
hibited bowling-alleys. — TSimer  vs.  Trustees  of  the  Ft/- 
iage  of  Albion,  5  Hill  (N.  Y.)  R.,  121;  which  prohib- 
ited fast  riding  or  driving  in  the  public  streets. — Com* 
numwealth  vs.  Worcester^  3  Pick.  (Mass.)  R.,  462.    Such 
enactments  have  been  considered  to  be  reasonable  pro- 
visions for  the  police  of  a  town.      All  that  is   neces- 
sary to  establish  the  validity  of  such  ordmances,  is,  to 
diow  that   ttiey  are  not   inconsistent  with  the   provis- 
ions of  the   town   charter,  and  that  they   are  reason* 
able  in  their  character  and  requirements. — An.  &  Ames 
on  Cor.,  346,  et  seq.      Although  a  single  act  of  drunk- 
enness is  not  Indictable  in  Tennessee,  yet  the  power  of 
an  incorporated   town  to  attach  a   reasonable  penalty 
to  such  an  offence,  will  hardly  be  disputed.     It  is  only 
necessary  that  the  by-law  or  ordinance  should  not  be 
nugatory,  vexatious,   unequal,  oppressive,    or  manifestly 
detrimental    to   the   interests   of  the   corporation. — An. 
Sl  Ames,    S47. 

The  Court  is  the  sole  judge  of  the   reasonableness 

of  a  by-law  or  ordinance  of  a  municipal  corporation. 

Commonwealth  vs.  Worcester,  3  Pick.,   462.      It    is    not 

a    question    for  the   determination   of  a  jury. — An.  & 
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Ames  on    Cor.,  357,  et  seq.      And  so   his   Honor,  the 
Circuit  Judge,  held  and  charged  the  jury. 

•  It  is  hardly  necessary,  nay,  it  were  almost  inexcu- 
sable   to  argue  before  an  enlightened  Court,  the  qiiea- 
tion,  whether  it  is  reasonable  to  forbid  persons  owning 
property  in    an    incorporated   town   to   rent    it    for  the 
purposes    of  disorder    and    prostitution.      It    has   never 
been  doubted,    that    the    keeping  of   a  bawdy-house  is 
an   indictable  offence.      And  it    is  difficult  to  perceive 
any  wide    distance    between    one    who   actually  keeps 
such  an  establishment,  and  him  who  rents  property  for 
the  purpose.      Both  are   actuated  by  the  desire  for  ill* 
gotten    gain,   and  both  contribute  to  the    corruption  of 
the  public    morals.      Of  this   opinion    was  the    Circuit 
Judge.      But  this  precise  question  has  been  before  the 
Court  of  last  resort  in  the  State  of   Massachusetts,  in 
the  case   of   Commontoealth  vs.  HarringtoUj  when  it  was 
held,    upon    full   and  able  consideration,  that    such    an 
act  was  punishable    by  indictment.      See  3  Pick.,  26. 
See    also,  the  cases  of   The  King  vs.  PhiOipSy   6  East, 
464;    The  King  vs.  HigginSy  2  East,  5. 

But  we  are  not  driven  to  mere  argument,  or  the 
authority  of  the  Courts,  to  find  the  power  of  the  cor- 
poration of  Nashville  to  enact  this  statute.  The  ordi- 
nance was  passed  on  the  Sist  December,  1836;  and  on 
the  31st  January,  1848,  the  Legislature  of  Tennessee 
passed  "  an  act  to  reduce  the  several  acts  incorpora- 
ting the  town  of  Nashville  in  one  act,  and  to  amend 
the  same."  The  7th  section  of  this  act  of  Assembly 
is  in  these  words :  '*  All  ordinances  and  resolutions 
heretofore  enacted  by  the  Mayor  and  Aldermen  of  said 
city,   and   not  repealed  or  rescinded  by  them,  shall  be 
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and  remain  in  foil  force  until  altered,  modified  >or  re- 
pealed  under  this  act"  Now,  the  ordinance  of  1836 
has  never  been  "  altered,  modified  or  repealed,"  and 
were  there  any  doubt  in  .regard  to  its  validity  other* 
wise,  it  has  unquestionably  been  afiirmed  and  legal- 
ized by  the  act  of  1848.  (See  City  Laws^  pages 
53   and   94.) 

Upon  the  proof,  the  slightest  examination  of  the 
bill  of-  exceptions  will  show,  that  the  house  of  the 
plaintiff  in  error  Was  used  for  a  bawdy  house,  or  such 
an  establishment  as  was  prohibited  by  the  ordinance 
of  1836,  and  that  such  intention  on  the  part  of  the 
tenants,  was  well  known,  not  only  to  the  agent  of 
plaintiff  in  error,  but  to  himself.  Nor  will  this  Court 
be  very  anxious  to  go  behind  the  verdict  of  the  jury 
to  find  grounds  to  excuse  or  exculpate  him.  James 
Henson  testifies  that  he  notified  plaintiff  in  error  that 
his  tenants  were  keeping  a  bawdy-house  in  December, 
1854,  and  that  he  had  been  sued  for  this  before. 

But  plaintiff  in  error  files  his  plea  in  abatement 
for  irregularity  in  the  process  or  its  execution,  after  the 
case  had  been  brought  by  appeal  to  the  Circuit  Court. 
But  it  was  then  *too  late  to  take  advantage  of  any 
such  irregularity.  Plaintiff  in  error  had  already  ap- 
peared before  the  Recorder— had  applied  for  and  ob- 
tained a  continuance  of  the  cause,  and  then  an  ap- 
peal to  the  Circuit  Court.  This  amounted  to  an  ap- 
pearance and  waiver,  and  plaintiff  in  error,  could  not 
plead  in  abatement  afterwards.  See  Hearn  vs.  Crutcher 
4*  Bvllard^  4  Yerg.,  461 ;  Cheatham  vs.  Hodges  and 
Securities^  Peck,   177. 
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HoKimiET,  J.,  delirered  the  opinioii  of  the  Court. 

This  suit  was  commenced  hj  warrant  before  a  jus- 
tice  of  the  peace,  to  recoTer  a  penalty  prescribed  by 
an  ordinance  of  the  City  Council.  Judgment  was 
rendered  against  the  defendant  below  by  the  justice, 
and  again,  upon  an  appeal  by  the  Circuit  Court,  and 
the  case  is  brought  to  this  Court  by  an  appeal  in 
error. 

The  ordinance  upon  which  the  suit  is  founded,  is 
as  follows :  <<  That  any  person  or  persons  who  shaU 
keep,  within  the  limits  of  this  corporation,  a  house  of 
Ul'fame;  or  who  shaU  wilfully  permit  any  house 
owned  by  him,  her,  or  them,  to  be  kepi  in  a  disor^ 
derlf  manner^  viz:  a  house  to  winch  men  resort  for 
the  purpose  of  criminal  intercourse  with  lewd  women, 
such  penoB  or  persons  shall  be  sutgect  to  a  fine  of 
not  less  than  ten,  nor  more  than  fifty  dcAara,  for 
such  ofience;  and  a  like  sum  for  every  day  such  house 
may  be  so  continued  to  be  kept." 

By  an  act  of  the  General  Assembly,  passed  in 
1848,  (ch.  168,  §  6,)  to  amend  and  reduce  into  one 
act,  the  several  acts  incorporating  the  town  of  Nash- 
viDci  various  specific  powers  are  conferred  upon  the 
Mayor  and  Aldermen;  and,  among  others,  the  power 
**To  regulate,  or  prohibit  and  suppress  all  disorder^ 
houses  and    bawdy  houses?^ 

1.  No  question  can  be  raised  therefore,  as  to  the 
validity  of  the  ordinance,  the  power  being  given  in 
express  terms  by  the  statute.  And  the  grant  of  the 
power  to  ^^  prohibit  and  suppress  all  disorderly  and 
bawdy  houses,"    carries   with  it,  by  necessary  implica- 
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meaMs  or  methods  aa  may  be  fonmd  neoeoaajry  to  e£* 
feet  the  eiKt  m  view.  The  met^Kxl  adopted  in  the 
case  before  us,  by  forbidding  the  owners  of  houses 
within  the  corporatioa,  under  a  penally,  to  lei;  a  house 
to  be  used  or  kept  for  the  pnipoaes  of  prostitnlioni 
was  unqnestionab^  a  proper  exercise  of  the  power 
granted.  And  without  the  aid  of  express  power  by 
Legislative  grattt»  the  validity  of  the  cNrdinanee  might 
be  maintained.  A  bawdy  house  is  a  eommon  nui* 
sance,  because  it  not  only  tends  to  cerrapt  the  pablie 
morals  by  an  open  profession  of  prostitutioii,  but  it 
likewise  endangers  the  public  peace  and  good  order, 
by  drawing  together  profligate  and  disorderly  persons^ 
It  is,  therefore,  an  indictable  offence  at  eommon  law 
to  keep  such  a  house.  And  not  only  may  the  keeper 
of  the  house  be  indicted  for  the  nmsance,  but  the 
cwner  ef  the  property^  letting  it  with  knowledge  thttt 
it  is  to  be  used  for  the  purposes  of  prostitqlioni^^-S 
Pick.  R.,  26;  4  Denio's  R.,  129;  Wharton's  Giiminal 
Law,   708,  (2d  ed.) 

In  this  view,  the  general  power  of  a  e(»poration 
to  adopt  such  p<diee  regulations  as  are  net  incompat* 
ible  with  the  constitution  and  general  laws  of  the 
State,  would  suffice  to  give  validity  to  the  ordinance 
in  question. 

2.    It  is   insbted  that    the    judgment    is  erroneous, 
because  it   is  on  a  ground  not  described   in  the  ordi- 
nance.     Two  things  only,  it  is  said  are  prohibited  by 
the  ordinance.      First,  keeping  a  house  of  ill-fame;  an  d 
secondly,  permitting  one's  house  to  be  kept  in  a  disor- 
^rly  manner.      It  is  argued   that,  as   <*a  house  of  ill- 


S58  NASHVILLE : 


B.   H.  Childrera  V9.  Mayor  and  AMerraen  of  NMhrOle. 

fame"  is,  in  law,  a  thing  rery  different  from  a  "difi- 
orderly  house;*'  and  that,  although  the  charge  made 
against  the  defendant  in  the  warrant,  is,  in  effect,  ibr 
soffering  his  house  to  be  kept  as  a  ^disorderly  house,'* 
yet,  by  the  charge  of  the  Court  he  is  made  liable  Iot 
a  different  offence,  and  one  not  created  by,  or  defined 
in  the  ordinance — namely,  permitting  his  hoose  to  be 
used  for  the  purposes  of  a  hawdy  house. 

This  reasoning  is  more  ingenious  than  sound.  The 
ordinance  defines  what  is  intended  to  be  understood 
by  permitting  a  house  to  be  kept  in  a  disorderly 
manner — namely,  ^'a  house  to  which  men  resort  for 
Ihe  purpose  of  criminal  intercourse  with  lewd  women,'^ 
and  not  a  ^^ disorderly  house^^  in  the  technical  sense  of 
the  law.  In  this  view,  the  charge  of  the  Court  is 
correct,  and  the  judgment  proper. 

3.  The  supposed  matter  in  abatement  was  waived 
by  the  omission  of  the  defendant  to  avail  himself  of 
it  at  the  proper  time,  and  in  the  proper  manner. — 
Agee  vs.  Dement^  1  Hum.,  332,  335. 

4.  There  was  no  error  in  allowing  the  amedment. 
By  the  act  of  1852,  ch,  152,  §  6,  amendments  in  pe- 
nal  actions  and  civil  suits  are  placed  upon  the  same 
footing. 

Judgment  affirmed* 
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Contract.  Delivery.  In  a  eontraot  for  the  sale  of  goods,  to  be  de- 
liyered  in  a  particular  town  or  city,  the  law  is  satisfied  if  the  vendor 
adopt  the  Ukost  nsual  and  conyenient  mode  in  the  kind  of  trade  in 
question,  for  deliyery.  Thus,  in  a  contract  by  which  a  yendor  8eU» 
a  number  of  hogsheads  of  tobacco,  at  a  specific  price  per  cwt.,  to 
be  deliyered  in  a  designated  town,  it  is  not  necessary  that  the  de- 
lirery  shall  be  made  to  the  yendee  personally;  but  it  is  sufficient  if 
delivery  be  made,  in  the  absence  of  the  vendee,  at  a  warehouse, 
where  the  vendee  was  in  the  habit  of  receiving  tobacco  purchased 
by  him.  If  the  contract  be  in  other  respects  complied  with,  the  risk 
becomes  that  of  the  vendee  fVom  the  moment  the  tobacco  is  so  de- 
livered ;  and  the  mere  fact  that  the  nett  weight  is  unascertained,  does 
not  vitiate  such  delivery. 


raOM    XOHTOOMEIIT. 


This  suit  was  instituted  by  Adams  against  Wil- 
liams, in  the  Circuit  Court  of  Montgomery,  to  recover 
tbe  value  of  eight  hogsheads  of  tobacco,  sold  by  the 
former  to  the  latter,  at  a  specified  price  per  cwt.,  to  be 
delivered  in  Clarksville.  The  tobacco  was  delivered  in 
good  order  at  a  certain  warehouse  in  Clarksville,  where 
the  defendant,  as  a  tobacco  merchant,  was  in  the  habit 
of  receiving  tobacco  purchased  by  hin(L.  The  tobacdo 
was  weighed  by  the  warehouse*man,  and  the  receipts 
therefor  handed  over  to  the  plaintiff.  It  seems,  how- 
ever, that  the  defendant  was  not  present  at  the  defiv- 
ery,  and  did    not   see    the    plaintiff  from    the   time  of 
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the  purchaBe  until  after  the  loss  of  the  tobacco  by 
fire,  which  occurred  in  the  destruction  of  t]^  ware- 
house, a  short  time  after  the  delivery.  At  the  Sep- 
tember Term,  1855,  before  Judge  Pepper,  there  was 
verdict  and  judgment  for  the  plaintiff.  The  defendant 
appealed  in  error. 

Shackleford,  Robb,  and  Badjby,  for  the  plaintiff  in 
eiTor. 

HoBKBESGSE  and  House,  for  the  defendant  in  error* 

Caruthbbs,  J.,  delivered  the  opinion  of  the  Court. 

This  suit  was  brought  to  recover  the  value  of  eight 
hogsheads  of  tobacco,  destroyed  by  fire,  in  a  ware- 
house in  ClarksvUle,  on  the  night  of  the  18th  of  June, 
1855,  at  which  it  had  just  before  been  delivered  by 
Adams,  under  a  written  contract  of  sale  to   Williams. 

The  contract  was  as  follows:  '^An  agreement  be- 
tween L.  G.  WUliams  and  R.  T.  Adams.  I  have  this 
day  sold  to  said  Williams  nine  hogsheads  of  tobacco, 
more  or  less,  to  be  delivered  in  ClarksviUe,  in  good 
order  and  condition.  For  said  tobacco,  when  deliv- 
eved,  the  said  Williams  is  to  pay  said  Adams  six 
dollara  per  hundred,  and  two  doUara  for  each  hogs- 
head, in  current  Tennessee  bank  no4es;  as  witness  oor 
hands  and  seals.      April  18th»  1854." 

In  eomplianoe  Mrith  this  agreement,  Adams  ddivered 
on  the  1st,  6th,  12th,  and  14th  of  June,  eight  hogs- 
heads of  tobacco,  two  on  each  day,  for  which  he  look 
the  receipts  of  the    keepers  of   the  warehouse.  Barker 
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&  Diffenderffer,  in  which  the  number  and  gross  weight 
of  eaeh  were  set  forth.  These  receipts  were  in  favor 
of  Adams,  and  were  never  delivered  to  Williams,  nor 
had  he  paid  for  the  tobacco,  or  performed  any  act 
in  relation  to  it,  the  parties  having  never  met  after 
the  delivery  and  before  the  fire. 

On  the  16th  of  Jane,  two  days  after  the  delivery, 
and  two  days  before  the  fire,  Williams  addressed  the 
following  letter  to  Adams: 

"Clarl^srille,  June  16,  1864. 

"Mr.  Adams: 

"Dear  Sir:  I  regret  I  did  not  see  yon  the  other 
day.  I  was  confined  at  home  by  sickness.  I  mnst 
beg  you  to  wait  a  little  while  for  the^money  for  your 
crop  of  tobacco.  For  some  time  past,  onr  banks 
have  been  doing  nothing,  so  that  it  is  out  of  the  qnes^ 
tion  now  to  get  money.  I  think  by  the  1st  July  this 
state  of  things  will  become  bettered,  if  not  wholly 
obviated,  when,  as  usual,  money  can  be  had.  I  wiU 
write  you  again  at  what  time  to  come  down.  I  will 
cheerfully  pay  you  interest  until  a  settlement  is  had, 
starting  from  this  day.  Please  let  me  hear  flinn 
you.** 

It  appears  from  the  post^mark  on  this  lett^,  tibat 
h  did  not  reach  Adams  till  dter  the  fire,  and  aching 
Idrther  appears  in  relation  to  it,  except  that  it  reached 
Adams,  and  is  by  him  produced  for  the  purpose  of 
showing  that  Williams^  considered  the  tobacco  deliv- 
eredy  and  that  he  was  boaod  to  pay  for  it. 

Under  this  state  of  facts,  the  question  is,  upon 
whom    shall    the   loss  fall?      This,  as  is  conceded  by 
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the  argament  on  both  sides,  depends  upon  the  quea* 
tion  of  delivery  —  whether  that  was  complete  in  fact 
and  in  law.  There  is  no  controversy  as  to  the  order 
and  condition  of  the  tobacco.  That  is  well  estab- 
lished, by  the  proof,  to  have  been  as  required  in  the 
contract. 

His  Honor  the  Circuit  Judge  charged  to  the  effect 
tiiat  the  delivery  was  complete,  and  the  title  passed 
to  the  purchaser;  and  there  was  a  verdict  and  judg- 
ment for  the  plaintiff  for  $823.60,  the  value  of  the 
tobacco   at  the  price  agreed  upon  in  the  contract. 

Adams  was,  by  the  contract,  to  deliver  the  tobacco 
'^in  Clarksville."  No  particular  place  was  designated 
either  in  the  writing  or  verbally.  In  such  cases,  the 
law  is  satisfied,  if  the  most  usual  and  convenient  mode, 
in  the  kind  of  trade  in  question,  is  adopted  by  the 
vendor,  having  a  due  regard  to  the  security,  interest, 
and  presumed  expectations  and  probable  wishes  of  the 
vendee. — Story  on  Sales,  §  305.  It  i^  not  necessary 
to  constitute  a  good  delivery  of  articles  of  this  de- 
scription, that  it  shall  be  made  to  the  vendee  person- 
ally. If  the  agreement  be  that  the  articles  shall  be 
delivered  in  a  town  or  city  generally,  the  place  must 
depend  very  much  upon  the  usages  of  that  particular 
trade,  or,  rather,  the  understanding  and  intention  of 
the  parties,  nothing  appearing  to  the  contrary,  will  be 
construed  to  have  been  in  conformity  to  such  general 
usage.  If,  then,  all  men,  or  men  generally  engaged 
in  the  tobacco  traffic,  have  the  article  delivered  at  a 
warehouse,  and,  more  particularly,  if  it  appears,  as  it 
does  in  this  case,  that  this  particular  dealer  had  the 
tobacco    purchased    by  him  thus    delivered,  and   mostly 
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at  this  particular  warehouse,  then,  so  far  as  the  place 
is  concerned,  this  delivery  will  be  considered  in  con- 
formity to  the  contract  of  parties.  Any  place  in 
Glarksville  would  be  a  literal  compliance  with  the 
writing;  but  its  fair  interpretation  would  require  it  to 
be  at  some  warehouse,  if  such  was  the  usual  course 
in  that  kind  of  trade.  It  is  also  proved  that  Williams 
and  hb  agents  were  in  the  habit  of  directing  the  de- 
livery of  tobacco  purchased  for  him  at  this  warehouse. 
There  can  be  no  question  as  to  this  point  of  the 
case. 

But  it  is  secondly  insisted,  that  although  there  may 
be  no  objections  to  the  place  of  deposit  or  the  ques- 
tion of  delivery,  yet  the  right  of  property  had  not  been 
so  transferred  as  to  place  it  at  the  risk  of  the  vendee 
in  the  warehouse,  because  the  delivery  was*  not  com- 
plete, as  something  still  remained  to  be  done  by  the 
vendor.  What  else  had  he  to  do,  under  the  contract? 
It  was  delivered  at  the  proper  place,  as  we  have  seen, 
^^in  good  order  and  condition,"  weighed,  and  stored 
away,  ready  for  the  buyer,  where  he  was  in  the  habit 
of  ordering  tobacco  purchased  by  him  to  be  deposited; 
at  which  it  was  his-  custom,  as  well  as  that  of  others 
engaged  in  the  trade,  to  receive  their  purchases.  But 
itj  is  said,  before-  his  duties  closed  and  his  right  to  the 
money  accrued,  the  nett  weight  of  the  tobacco  must 
have  been  ascertained;  and,  until  that  time,  the  risk 
was  not  changed. 

We  do  not  concur  in  this  position  as  applicable  to 
the  state  of  facts  in  this  cas^.  There  was  nothing 
remaining  to  be  done  but  the  deduction  of  the  weight 
of  the  hogsheads  from   the    gross  weight;   and  this  was 
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too  small  a  matter  to  prevent  the  traiuifer  of  the  ridL 
It  was  the  daly  of  the  purchaser  to  be  there,  by  hini- 
self  or  agent,  to  receive  aad  pay  for  the  tobacco ;  and 
his  failure  to  do  so,  will  not  have  the  effect  to  con- 
tinue the  risk  of  the  vendor,  who  had  done  all  in 
his  power  to  pass  the  property,  under  and  in  com- 
pliance with  his  contract.  Under  the  circumstances 
of  this  case,  the  warehoose-men  may  be  regarded  as 
bis  agents,  to  receive  for  him;  and  such  is  the  find- 
ing of  the  jury,  under  the  charge  of  the  Court,  on 
that  point. 

But  all  difBlcultjf  that  might  have  existed  in  this 
case  as  to  the  delivery,  is  cleared  away  by  the  ac- 
knowledgment of  the  defendant  in  hjs  letter.  By  that 
it  is  made  manifest  that  he  considered  the  deliveiy 
complete,  and  that  he  was  then  liable  for  the  price 
agreed  upon. 

The  judgment  is  affirmed. 
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Wiu.  BuU  (/  eoiMtfueUon,  la  Ui9  eonstnution  of  wiUfl,  f ozve  and  effect 
must  be  giTen  to  the  language  thereof,  irith  reference  to  the  surrounding 
eiroimistaaces  at  the  time  of  its  exeoutioii.  Thus,  where  the  testator  st 
4he  time  of  the  ezeeution  of  hie  will,  oirned  a  residence  in  the  tovn  of 
Ckdlatin,  vhich  occupied  three  lots  on  the  plan  of  said  toim,  and  also 
owned  in  said  town  another  house  and  lot  disconnected  with  the  former, 
beeides  other  real  estate  without  the  towiiy  which  said  town  lots  he  was  in 
the  habit  of  listing  for  taxes  as  two  lots;  and  he  dcTised  to  his  wife  his 
dwelling  h<nue  and  loi9  in  said  town,  with  certain  other  property — and  to 
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making  the  will,  rented  out  as  a  confectionery  eisftab- 
liehment,  wholly  disconnected  with  the  lots  upon  which 
was  sitaated  the  family  residence,  and  which  is  the 
subject  now  in  litigation.  There  is  also  proof  to 
shew,  that  in  listing  this  property  for  taxation,  testator 
'described  it  as  two  lots,  treating  the  lot  upon  which 
his  residence  stood  as  one  lot,  although  it  was  com- 
posed originally  of  three  lots  or  ports  of  lots.  In 
construing  the  second  bequest  in  the  will,  in  the  light 
of  the  existing  circumstances  at  the  time  it  was  made, 
his  Honor,  the  Chancellor,  declared,  that  by  the 
words,  ^^my  dxl^lling  house  and  lots  in  the  town  of 
Gallatin,  it  was  the  intention  of  the  testator  to  give 
to  complainant,  not  only  the  di^elling  house  and  lots 
upon  which  it  was  situated,  but  also,  the  brick  house 
and  lot  on  the  north-east  of  the  square,  now  in  con- 
troversy. 

In  this  construction  we  cannot  concur. 

If  such  had  been  his  purpose,  how  easy  would  it 
have  been,  and  equally  natural,  to  have  said — all  my 
houses  and  lots  in  the  town  of  Gallatin — as  these  em* 
brace  all  the  real  estate  he  then  owned  in  said  town. 
Or,  would  he  not,  after  using  the  words,  ''my  dwel- 
ling house  and  lots,"  (which  would  be  understood  to 
imply  the  lots  upon  which  the  residence  was  situated,) 
have  also  added,  my  brick  house  and  lot  on  the 
north-east  side  of  the  square.  But  such,  we  think, 
was  not  his  intention.  He  designed  to  give  complain- 
ant his  dwelling  house  and  the  lot  upon  which  it 
was  situated,  but  recoUiecting  that  the  lot  was  com- 
posed of  what  was  originally  three  lots  or  parts  of 
lots,    to    avoid    any    doubt    or    controversy    upon    the 
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0ld>ject>  he  wes  tlie  plural  nnmbery  §o  ms  io  emboraee 
the  entire  gronnds  occapied  as  his  rendenee.  FVem  thie 
view  of  the  sobjecl,  it  resoltB,  that  the  decree  of  the 
Chaneellor  arast  be  reyened^  and  the  bill  dimiMMl; 
but,  aa  there  is  some  ambignily  in  the  will,  and  it 
was  important  to  both  parties  to  have  a  constraction 
placed  npon  it»  the  entire  costo  will  be  equally  di- 
vided* 


Alpha  Youno  vs.  Juuus  Shumate,  Ex'k,  el  al. 


CouuTT  CouBT.  Juritdictian.  In  80tUng  4uid4  4aie$  qfltr  coi^kimUwL  The 
jurisdiction  of  the  County  Court,  under  the  laws  authorizing  the  sale  by 
thai  tribunal  of  the  estates  of  decedents,  for  partition,  &o.,  is  limited  to 
the  making  and  completio&  of  the  sale  alone.  After  such  sale  has  been 
completed,  by  confirmation  of  the  report  and  yestiture  of  title  in  the  pur- 
chaser, if  any  matter  of  equity  exist,  or  should  arise,  entitling  the  pur- 
chaser to  be  relieved  againat  the  payment  of  the  eonaideratioii  money, 
sort  must  be  had  to  a  Court  of  Equity. 


noM  SAYinfox. 


was  a  petition  filed  by  Alpha  Young  in  the 

County    Court  of   Davidson,   to   be   relieved  from   the 

purchase  of  a  slave  sold  under  a  decree  of  said  Comrt. 

25 
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The  Bale  was  on  a  credit  of  twelve  months,  and  the 
petitioner  executed  his  note  with  secariQr,  for  the  pur- 
chase money.  Upon  motion  for  judgment  for  the 
amount  of  the  note,  and  after  the  sale  had  been  con- 
firmed and  the  titie  vested  in  Young  as  the  purcha- 
ser, he  filed  this  petition,  alleging  that  the  slave  was 
unsound,  and  that  he  was  defrauded  in  the  sale. 
Upon  hearing  proof,  the  County  Court  dismissed '  the 
petition,  whereupon  the  petitioner  appealed  to  the  Cir- 
cuit Court  of  said  county,  where,  at  the  September 
Term,  1855,  Judge  Baxter  presiding,  the  action  of  the 
County  Court  was  confirmed.  The  petitioner  appealed 
in  error  to  this  Court. 

Demoss,  Meigs  and  Ewoyo,  for  the   petitioner. 

Read,  Trimblb  and  Cox,  for  the  respondents. 

McKiNNET,  J.,  delivered  the  opinion  of  the  Court. 

This  was  a  petition  filed  in  the  County  Court  of 
Davidson.  The  petitioner  seeks  to  be  discharged  from 
his  purchase  of  a  slave,  made  under  a  decree  of  said 
Court,  and  to  have  the  obligation  given  by  him  for 
purchase  money,  surrendered  up  and  cancelled.  The 
ground  alleged  in  the  petition  for  this  relief,  is  the 
fraudulent  concealment  of  the  unsoundness  of  the  slave 
at  the  time  of  the  sale,  and  consequent  failure  of 
consideration.  The  petition  shows  that  the  sale  was 
made  by  the  Clerk  of  the  Court  on  the  28th  of  De- 
cember, 1853 — that  the  petitioner,  at  the  time  of  the 
■ale,  executed  his   note,   under  seal,  with    security,  for 
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the  price  of  die  slave,  being  $1,105,  payable  to  the 
elerk  twelve  months  after  date;  that  at  the  January 
Sessions  of  said  Conrt,  1864,  the  sale  was  reported  to 
the  Coort,  and  not  being  excepted  to,  was  confirmed, 
and  a  formal  decree  rendered,  vesting  the  title  to  the 
tflave  in  the  petitioner. 

The  note  not  being  paid  at  maturity,  a  motion  for 
judgment  was  regularly  entered  at  the  February  Ses- 
sion, 1855,  of  said  Court,  and  thereupon  the  present 
petition  was  presented  and  filed.  Much  proof  was 
taken  upon  the  issue  made  by  the  petition,  and  on 
hearing,  the  Court  dismissed  the  petition  on  the  ground 
of  failure  of  proof.  An  appeal  was  prosecuted  to  the 
Circuit  Court,  and  there  the  judgment  of  the  County 
Court  was  affirmed.  The  case  is  brought  here  by  an 
appeal  in   error. 

It  is  aligned  here,  in  addition  to  the  ground  stated 
in  the  petition,  that,  in  consequence  of  irregularities  in 
the  proceedings,  the  sale  of  the  slave  under  the  decree 
t>f  the  County  Court,  was  void,  and  communicated  no 
title  to  the  purchaser. 

We  have  not  thought  it  proper  to  consider  the  case 
upon  either  of  the  grounds  assumed  in  argument;  be- 
cause, if  the  positions  were  admitted  to  be  sustained 
by  the  record,  we  feel  very  clear,  that,  upon  a  differ- 
ent ground  the  petition  must  be  dismissed;  and  that 
is,  the  entire  want  of  jurisdiction  in  the  County  Court 
to  grant  any  relief  in  the  case  stated  in  the  petition. 

The  jurisdiction  of  the  County  Court,  though  of  an 
equitable  nature,  is  very  limited  in  its  extent.  It  is 
merely  what  the  statute  has  expressly  conferred,  and 
nothing  more.      It  extends  simply  to  the   making  and 
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completioii  of  the  sale  in  the  partictilar  ca0e»  and 
when  that  is  accomplished  the  jurisdiction  is  exhansted, 
except  for  the  purpose  of  rendering  judgment  by  mo» 
tton  for  the  purchase  money,  if  not  paid  when  the 
note  or  obligation  falls  due;  to  do  this,  authority  is 
given  by  statute.  It  is  certainly  true,  that  before  con- 
firmation of  the  report,  (the  sale  being  incomplete,) 
the  Court  necessarily  possesses  this  incidental  power  of 
setting  the  sale  aside,  and  of  discharging  the  purchaser 
from  his  offer  to  purchase.  But,  it  b  no  less  clear, 
that  after  the  sale  has  been  completed  by  confirmation 
of  the  report,  and  decree  vesting  title  in  the  purcha- 
ser, if  any  matter  of  equity  exist,  or  should  arise,  en- 
titling the  purchaser  to  be  relieved  against  the  pay- 
ment of  the  consideration  money,  resort  must  be  had 
to  a  Court  of  Equity.  The  simple  power  to  render 
judgment  by  motion  against  the  purchaser,  upon  hb 
obligation  for  the  purchase  money,  cannot  be  held  to 
invest  the  County  Court  with  jurisdiction  to  declare 
the  sale  void,  either  on  the  ground  of  fraud  or  irr^- 
ularity  in  the  proceedings.  No  such  jurisdiction  exists 
in  that  tribunal. 

In  this  view  of  the  case,  the   judgment  is  affirmed, 
but  without  prejudice. 
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Beni.  DecherBi  vs,  Willis  Blaiiton,  et.  at. 


1.  EstopfbXn  Whem  ths  doctrine  wiU  a^ly»  The  dootrine  of  estctgp^ 
can  only  apply  irhfire  some  declaration  is  made,  or  act  done  to  in- 
fluenoe  the  eonduofc  of  another  in  his  dealing,  aad  which  actually  lead^ 
him  iato  a  line  of  conduct  which  mnst  be  pr^udical  to  him,  unleu 
the  party  so  ndaleading  him,  be  cut  off  ft<om  asserting  a  conflicting 
right. 

S.  Sami.  Coh  «a  Judgmmt.  The  exeouiion  of  an  ordinaiy  deUreiy 
bond,  either  as  principal  or  security,  by  one  whose  property  is  leyied 
on  under  an  execution  or  attachment  against  another  "a«  the  pro^ 
perty**  of  the  latter,  does  not  operate  as  an  eHoppel  against  the  a»* 
jertion  by  fUflh  •bligor  of  his  right  to  the  proper^. 


raoM  raAXXLnr. 


Thu  bill  was  filed  ia  Cliftnoeiy  at  Winckester  for 
the  purpoBe  stated  in  the  opinion.  At  the  Angoflt 
Term,  1855,  Chancellor  Ridlet  gave  a  decree  in  favor 
of  the  complainant,  from  which  the  defendants  ap- 
pealed. 

Tenable  and  H.  L.  Tuenet,  for  the  complainant. 

Coltae  and  Ca&tee,  for  the  respondents. 

Caeutbers,  J.,  delivered  the  opinion  of  the  OourL 
Morgan    &    Co.,    obtained    a   judgment    for    abont 
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$3400.00  against  J.  S.  Decherd,  and  the  defendant, 
filanton,  who  had  contracted  the  debt  as  partners, 
and  were  jomtly  liable.  But  the  partnership  had,  be- 
fore that  judgment,  been  dissolved,  and  J.  S.  Decherd 
had  obligated  himself  to  pay  the  debts  of  the  firm,  in- 
cluding the  one  above.  Blanton  being  appreheuBive 
that  Decherd  was  about  to  move  and  cany  off  his 
property  to  Texas,  filed  his  bill  of  attachment  against 
him,  and  his  property  was  accordingly  seized  by  the 
sheriff.  For  the  forthcoming  of  the  property,  to  wit: 
A  negro  boy  named  Tom,  four  other  slaves,  &c.,  a 
bond  was  executed  with  complainant  Benj.  Decherd 
and  B.  S.  Decherd,  sureties,  on  the  13th  Sept  1853. 
Beiy.  Decherd  soon  after  filed  his  aross  biH,  claimiHg 
that  the  boy,  Tom,  was  his  property,  until  paid  for 
by  J.  S.  Decherd,  and  therefore  not  liable  to  be  taken 
ibr  the  debts  of  the  latter. 

The  case  made  out  is,  that  a  short  time  before  the 
attachment,  the  said  Benjamin  had  sold  verbally,  a 
negro  boy  named  Sam,  to  his  son,  the  said  J.  S.,  for 
$900,  but  the  title  was  withheld  by  express  stipulation 
until  the  money  was  paid.  Tom  was '  afterwards  ex- 
changed for  Sam,  under  the  same  contract.  Posses- 
sion was  delivered  under  this  contract,  and  so  re- 
mained with  J.  S.  until  attached.  No  part  of  the 
$900,  has  been  paid,  and  the  title  of  the  complain- 
ant is  clear,  unless  he  is  estopped  from  the  assertion 
of  it,  by  signing  the  said  bond  for  the  delivery  of  the 
slaves  and  other  property,  or  the  attending  circum- 
stances and  consequences.  This  is  the  only  ground  of 
defence,  and  that  faUing  the  complainant  must  suc- 
ceed. 
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The  condition  of  the  bond  after  reciting  the  fiMng 
of  the  bill  of  Blanton  vs.  J.  S.^  the  isBuance  of  the 
attachment,  &o.,  states  that  it  was  <<  levied  on  a  n^ro 
slave  named  Hannah,  Tom"  and  the  other  slaves,  dec., 
^'as  the  property  of  J.  S.  Decherd."  It  then  proceeds: 
<<Now,  if  we  should  have  all  of  said  property  forth^ 
coming  at  the  termination  of  said  suit,  to  satisfy 
whatever  decree  may  be  rendered,  in  the  premises, 
then  this  obligation  to  be  void,  otherwise  to  be  in  full 
force.''  He  said  at  the  time  of  signing  the  bond,  to 
several  persons,  but  not  to  the  sheriff,  or  the  adverse 
party,  none  of  them  being  then  present,  that  Tom 
was  his  property,  and  that  he  would  contend  for  him, 
and  did  not  consent  to  sign,  until  his  brother  told 
him,  it  would  not  effect  his  right  to  sue. 

Does  this  estop  B.  Decherd  from  asslsrting  the 
truth  as  to  his  title,  to  the  boy,  Tom?  or,  is  he  con- 
cluded by  the  bond?  There  is  no  express  acknowl- 
edgement in  the  bond,  that  the  property  belonged  to 
the  defendant  in  the  process,  J.  S.  Decherd,  but  it  is 
only  recited  that  it  was  levied  <m  ''as"  his  property. 
That  is  no  contradiction  of  the  right  now  set  up. 
The  covenant  is,  that  the  said  property  shall  be  forth- 
coming to  satisfy  such  decree  as  may  be  made.  From 
the  performance  of  this  covenant,  a  Court  of  Equity 
may  discharge  him,  upon  a  proper  case  made  out. 
But  it  is  argued,  that  if  this  be  not  a  case  of  estoppd 
by  deed,  it  must  under  the  circumstances,  operate  aa 
an  estoppel  in  pais.  A  much  broader  range  has  been 
given  to  the  doctrine  of  estoppel  in  pais^  by  the  re- 
cent decisions  both,  in  England,  and  in  this  country, 
than  that  which  formerly  existed. 


878  NASHVILLE: 


Beiu.   DMhflrd  m.  Willis  Blasloii,  eL  mL 


But  0ti]l|  the  doctrine  can  only  appty  yfheite  some 
dsdanilion  is  made  or  act  done  to  inflaenee  the  eon- 
doct  of  another,  in  hit  dealing,  and  which  aetoally 
leads  him  into  a  line  of  condnct,  which  must  be  pre* 
judicial  to  him,  nnleas  the  party  bo  misleading  him, 
be  cat  off  from  aaserting  a  confiictiiig  right. 

This  doctrine  has  been  guarded  with  great  strict* 
nesB,  because  an  estoppel  may  exdnde  the  truth.  No 
one  shall  be  deprived  of  setting  np  the  truth,  nnless 
it  is  a  direct  contradiction  of  his  former  allegations, 
or  acts,  and  if  so,  where  this  rule  applies,  he  is  evtop- 
ped.      1,  Gr.  Ev.  26. 

In  DazeU  vs.  Odett,  8  Hill,  219,  Judge  Brown  hoIds» 
that  to  constitute  an  estoppd  in  pais  there  must  be, 
"  Ist,  an  admission  inconsistent  with  the  evidence  which 
is  proposed  to  be  given;  or  the  title  <v  claim  proposed 
to  be  set  up:  2d,  an  action  of  the  other  party  upon 
sndi  admission;  and  3d,  an  injury  to  him  by  allowing 
the  admission  to  be  disproved." 

According  to  these  principles,  can  it  be  pretended 
that  B.  Decherd  has  done  anydung  to  preclude  turn 
from  the  benefit  of  asserting  the  truth  in  relation  to 
his  title  to  Tom?  We  think,  most  clearly  not.  He 
has  in  no  way  admitted  the  title  to  be  in  his  son,  as 
the  bond  only  states,  that  he  was  levied  on  ^'as  the 
property  of  J.  8."  It  is  no  contradiction  of  this,  to 
contend  that  the  sheriff  was  mistaken  in  the  owner* 
ship.  Here  there  is  no  admission  inconststent  with 
the  claim  now  set  up;  and  so  the  first  reqoisito  of 
an  estoppel  in  pais^  according  to  the  above  analysist 
does  not  exist;  neither  does  the.  sepond,  as  no  act  or 
admission    has    been    done    or    made    by   which    any 
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motion  kas  been  prodnoed  on  the  (Ahi&t  side.  Tlieir 
course  was  taken,  and  preceeded  die  exeootion  of 
the  bond. 

At  the  time  of  executing  the  bond,  he  did  not  con- 
ceal his  claim,  or  remain  silent,  but  asserted  it. 

The  levy  was  not  the  consequence  but  the  cause 
of  the  execution  of  the  bond.  The  cause  might  be 
different  and  fall  under  the  operations  of  the  principloi 
if  any  admissions,  or  declarations,  or  acts  of  B.  Dech- 
erd,  had  produced  the  action  of  the  officer,  and  iz^ury 
would  resalt  to  the  other  party,  from  permitting  him 
to  set  up  a  right  in  conflict  with  such  admissions,  &c. 
It  is  said   in    argument,    that   other   steps    could    have 

« 

been  successfully  taken  to  secure  this  debt,  if  it  had 
not  been  for  the  reliance  upon  this  property.  That 
was  the  risk  of  the  party,  and  cannot  change  the 
principle  or  defeat  an  opposing  title. 

This  caae  then,  we  think,  presents  the  simple  ques- 
tion, whether  the  execution  of  an  ordinaij  delivery 
bond,  either  as  principal  or  surety,  by  one  whose  pio-^ 
perty  is  levied  upon,  under  an  execution,  or  attaeb?^ 
ment,  against  another,  estops  him  from  the  assertion 
of  his  right?  And  we  think,  it  does  not.  Such  bond 
is  required  by  law,  and  must  be  given,  or  the  pro- 
perty surrendered;  no  matter  how  clear  the  right  of 
the  parfy  may  be.  It  does  not  stand  upon  the  same 
ground,  as  to  its  effects,  or  consequences  upon  the 
party,  as  if  it  were  freely  and  voluntarily  entered  into 
without  legal  compulsion.  In  such  a  case,  something 
more  than  the  mere  execution  of  a  delivery  bond,  is 
necessaiy   to   raise    the    conclusive    legal   presumption 
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against  the  right  of  the  party;  which  is,  what  is 
meant  by  an  estoppel. 

The  case  of  Helm  vs.  Wrightf  2  Hump*  75,  is 
much  stronger  than  the  present  There,  the  deiiveiy 
bond  recited  that  the  property  levied  upon,  was  tiiat 
of  defendant  in  the  execution;  here,  there  is  no  such 
statement;  but  it  is,  that  it  was  levied  upon  '*as  the 
property  of  J.  S.  Decherd."  *  Relief  was  given  by  re- 
forming the  bond,  on  the  ground,  that  such  recital  was 
not  noticed  by  Helm,  and  signed  by  mistake,  and 
thereby  saving  the  party  from  the  estoppel  in  his  suit, 
for  the  property.  The  case  before  us  is  very  similar 
to  that,  except  the  distinction  before  stated,  and  that 
difference  in  favor  of  the  case  under  consideration. 
The  Chancellor  in  this  case,  based  his  decree  upon  the 
ground  of  mistake,  which  might  well  be  done  in  view 
of  the  facts.  But  without  that,  his  conclusion  was 
right  on  the  other  grounds  we  have  stated. 

There  is  then,  in  this  case,  no  estoppel  in  deed  or 
in  paiSy  and  the  complainant  having  clearly  established 
his  title  to  Tom,  the  decree  in  hifl  favor  will  be 
affirmed. 


DECEMBER   TERM,  1855.  37» 


Bank  of  TeanesBee,  et  al.^  vt.  A.  Dibrell,  et  uL 
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1.  Bank  or  Temkbsbxb.  Debtort  of^  not  the  debtors  of  the  State.  Act 
of  1886,  ch.  27,  2  6.  The  Bank  of  Tennessee,  although  the  creature 
and  property  of  the  State,  is  not  identical  with,  or  oTen  an  integral 
part  of,  the  State  soyereignty.  So,  the  act  of  1885,  chap.  27,  {  6, 
requiring  the  disbursing  officers  of  the  State  Treasury  to  retain  all 
moneys  due  to  persons  indebted  to  the  State,  until  such  debts  are 
liquidated  and  paid,  has  no  application  to  debts  due  to  the  Bank  of 
Tennessee. 

2.  Attaohicsnt.  Official  salaries  cannot  be  attached.  The  relation  of 
debtor  and  creditor,  in  the  sense  of  our  attaohment  lavs,  does  not 
exist  between  the  State  and  its  employees.  The  funds  set  apart  for 
the  compensation  of  official  serrice,  belong  to  the  State,  and  not  to 
him  who  renders  such  service,  until  they  pass  out  of  the  treasury. 
The  salary  of  a  public  officer,  therefore,  is  not  subject  to  attaoh- 
ment, in  the  hands  of  the  disbursing  officer  of  the  State. 


TBOM   WHITB. 


This  was  a  bill  filed  in  the  Chancery  Court  at 
Sparta,  on  the  30th  of  April,  1855»  by  the  Bank  of 
Tennessee  and  the  State  of  Tennessee  against  Anthony 
Dibrell  and  others,  and  Arthur  Crozier,  Comptroller  of 
the  Treasury,  to  sulgect  a  tract  of  land  in  the  county 
of  White,  of  which  said  Anthony  Dibrell  is  alleged  to 
be  the  equitable  owner,  to  the  payment  of  ceitain 
debts  alleged  to  be  due  said  bank  from  said  Dibrell, 
and  also  to  enjoin  the  respondent  Crozier,  as  Comp- 
troller,  from    issuing  his  warrant  for  the  payment   of 
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the  official  salary  of  said  Dibrell,  as  Treasurer  of  Ten- 
nessee, which  the  bill  prays  may  also  be  applied  in 
satisfaction  of  said  debts.  The  several  answers  deny 
that  the  land  in  question  is  in  any  manner  liable  for 
the  debts,  and  set  np  a  bona  fde  title  to  the  same 
in  6.  G.  Dibrell,  one  of  the  respondents.  To  that 
part  of  the  bill  praying  for  a  sequestration  of  the 
defendant  Dibrell's  salary,  there  was  a  demurrer.  At 
the  September  Term,  1855,  Chancellor  Van  Dtkb  de- 
creed in  favor  of  respondents,  and  sustained  the  de- 
murrer.     The  complainants  appealed. 

Gabdemhisei  for  the  complainants. 

CoLMS,  for  the  respondents. 

Garuthebs,  J.,  delivered  the  opinion  of  the  Gourt. 

This  bill  is  filed  for  the  purpose  of  rendering  a 
tract  of  land  ndteur  Sparta,  the  legal  tide  to  which  \& 
in  defendant,  6.  Dibrell,  and  arrearages  of  salary  due 
to  [defendant,  A.  Dibrell,  as  Treasurer  of  the  State, 
liable  for  judgments  to  the  amount  of  near  three 
thousand  dollars,  which  the  Bank  of  Tennessee  has 
recovered  in  the  Circtiit  Courts  of  Davidson  and  White 
counties.  The  decree  was  for  tbe  defendants,  on  all 
points  in  the  Chancery  Court.  No  question  is  made 
here,  except  as  to  the  salary ;  for  which,  it  is  in- 
sisted, there  should  have  been  a  decree  for  the  plain** 
tiff. 

It  is  charged  in  the  bill,  that,  as  the  Bank  of 
Tennessee   belongs  to    the   State,  all   debts  due  to  it 
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are  debts  to  the  State,  and,  coneequentlyy  the  relation 
of  debtor  and  creditor  exists  between  the  State  and 
defendant,  A.  Dibrell;  and,  for  that  reason,  his  salary 
should  be  appropriated  to  the  satisfaction  of  the  judg- 
ments against  him  in  favor  of  the  bank.  In  this 
view,  the  defendant  Crozier  is  enjoined,  as  Comptrol- 
ler, from  issuing  his  warrant  for  the  salary,  as  it  may 
fan  due.  If  it  were  true  that  the  Bank  of  Tennes- 
see and  the  treasuiy  of  Tennessee  were  identical,* 
there  would  be  much  plausibility,  and  perhaps  more, 
in  the  ground  taken  by  complainants.  In  that  case» 
Ihe  act  of  1835,  ch.  27,  §  6,  (Car.  A  Nich.,  691,) 
would  authorize  and  require  the  retention  of  the  sal- 
ary, and  its  application  to  the  debt  due  to  the  State. 
But  the  assumption  upon  wiiich  the  bill  in  that  as^ 
pect  is  based,  is  unsound  and  fallacious*  The  fact 
&at  the  bank  is  the  creature  and  property  of  the 
State,  does  not  make  it  identical  with,  or  even  an 
integral  part  of,  the  State  sovereignty.  It  is  a  dis- 
tinct, fiscal  corporation,  enjoying  a  separate  existence, 
with  its  own  chartered  rights,  obligations,  and  powers. 
The  doctrine  that  when  a  State  becomes  a  common 
carrier,  by  means  of  railroads  owned  by  itself^  or 
otherwise,  or  banker,  or  in  any  other  mode  enters 
into  the  common  avocations  of  citizens,  or  private 
companies,  or  corporations,  that  it  throws  off  its  sov* 
ereignty,  has  become  too  weU  established  to  allow  of 
argument  at  I2u8  day.  In  such  cases,  the  same  rules 
of  liability  ^P^Yt  ^^  i^  superior  advantages  are 
ei\joyed.  Debts  due  to  a  State  bank,  are  barred  by 
the  statutes  of  limitation,  and  liable  to  all  the  de^ 
fences,  aa    if  it  were   a   private    corpwation.      So  of 
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Buits  for  property,  real    or    personal.      This  would    be 
otherwise  with  the  State   as  a  sovereign. 

This  case,  then,  presents  the  naked  question,  whe- 
ther the  salary  of  a  public  officer  can  be  attached  in 
the  hands  of  the  officers  of  the  State  who  have  con- 
trol of  the  treasury,  or  any  other  officer,  intrusted  by 
the  laws  with  the  payment  of  demands  against  the 
treasury. 

Every  consideration  of  policy  would  forbid  it.  No 
government  can  sanction  it.  It  would  be  very  em* 
barrassing  generally,  and,  under  some  circumstances, 
might  prove  fatal  to  the  public  service,  to  allow  the 
means  of  support  of  the  servants  of  the  government 
to  be  intercepted  in  the  hands  of  the  distributing 
agents.  If  the  funds  of  the  government,  thus  specific- 
ally appropriated  for  the  support  and  maintenance  of 
its  agents,  were  allowed  to  be  divested  by  process  of 
attachment,  in  favor  of  creditors,  or  otherwise,  from 
their  legitimate  object,  the  functions  of  the  government 
might  be  suspended. 

The  State  might  be  thus  deprived  of  the  services 
of  her  most  valuable  citizens.  The  same  principle 
would  allow  the  hard-earned  pay  of  the  officers  in 
the  army  and  navy,  as  well  as  that  of  the  common 
soldier  or  seaman,  or  even  the  favored  pensioner  who 
happened  to  be  poor  and  indebted,  to  be  snatched 
from  them  in  the  hour  of  their  greatest  need.  In 
this,  as  well  as  many  other  cases,  the  most  strong 
and  meritorious  private  rights  must  be  made  to  jrield 
to  the  public  interest.  It  is  a  pervading  principle  in 
all  governments,  that  where    private    and  public    inte- 
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rest  come  in  conflict,  with  proper  exceptions,  the  latter 
must  yield. 

But,  independent  of  this  consideration,  the  relations 
of  debtor  and  creditor,  in  the  sense  of  the  attach- 
ment and  garnishee  laws,  does  not  exist  between  the 
State  and  its  employees.  The  funds  set  apart  for 
that  purpose,  belong  to  the  State,  and  not  to  him 
who  renders  such  service,  untU  they  pass  out  of  the 
treasury  and  the  hands  of  disbursing  agents.  We 
held,  at  the  last  term  of  this  Court,  that  the  pay  of 
a  pensioner  could  not  be  attached  in  the  hands  of 
a  pension  agent,  nor  in  its  transmission  to  him  by  a 
private  person,  acting  under  a  power  of  attorney  from 
him;  and  this  upon  the  ground  that  the  fund  did  not 
lose  the  protection  of  this  principle  until  it  reached 
the  hands  of  the  pensioner. 

The  principles  adverted  to  are  generally  applicable 
to  all  persons  holding,  in  any  legal  capacity,  the  funds 
of  another's  debtor.  Clerks  of  courts  and  sheriffs,  7 
Humph.,  132,  pursers  in  the  navy,  as  to  the  pay  of 
seamen,  4  How.;  U.  S.,  20;  2  Cranch.,  C.  C,  344,  mu- 
nicipal- corporations,  as  to  the  salaries  of  their  officers, 
11  Missouri,  59;  6  Vermont,  121;  12  Conn.,  404,  have 
been  held  to  be  included  in  this  exemption  from 
garnishment.  For  a  much  stronger  reason,  surely, 
would  the  officers  and  servants  of  a  sovereign  State, 
be  saved  from  the  efforts  of  creditors,  to  reach  the 
moneys  due  to  them  for  their  services. — Drake  on  At- 
tachment, 497. 

The  decree  of  the  Chancellor  will  be   affirmed. 


884  NASHVILLB: 


Samuel  B.  DAiidson  v«.  Qreen  B.  Qreer. 


Samubl  B.  Davidson    vs.    Green  B.  Greek. 


Etidbxoi.  Parol,  to  reform  a  wrUmg.  Whtn  odmiuiMe.  Parol  eridence 
may  be  admitted  to  vary,  change  or  reform  a  miiing,  in  cases  of  mistake 
in  diaAiBg  the  instrument.  But  the  pvemmpdon  ia  inlaTor  of  the  wiiting 
as  expressiTO  of  the  intention  and  understanding  of  the  parties;  and  to 
authorize  relief  in  such  cases,  the  eyidenoe  must  be  dear  and  oondusiTe. 


VBOK    DATIDSOV. 


This  bill  was  filed  in  the  Chancery  Court  at  Nash* 
ville,  for  the  purposes  stated  in  the  opinion.  At  June 
Term^  1855,  Chancellor  Frierson  decreed  .in  favor  of 
complainant.      The  respondent  appealed. 

F.  B.  Fogg,  for  the  complainant. 

Meigs,  for  the  respondent. 

Garuthers,   J.,   delivered   the   opinion  of  the  Court 

Greer  sold  his  land  to  Davidson,  who  ezeeoted  his 
two  notes  for  $2,500  each,  as  the  consideration.  The 
same  amount  is  set  out  in  the  deed  as  the  price 
given.  This  bill  is  filed  alleging  that  there  was  a 
mistake  of  $M0,  that  the   consideration    agreed   upon 
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was  #4,500,  aod  the  nates  Aould  have  b^n  oaly  ibr 
$2,250  esfch.  The  answer  poeaitively  ' dtenie^  the 'char« 
ges,  and  inldats  tkat  there  was  »o  mUtake. 

The  gelleifal  rxM  ia^  that  parol  evidence  wit^  not 
be  admitted  tii  vary^  change^  or  inform  writxDgs;  be^ 
€Sau3e,  where  there  iis  a  writing^,  it  ought  tet  be  ■  treated 
aa  a  foil  and  6orr^et  expression  of  the  intent;  but  there 
is  an  exception,  allowing  this  to  be  dime:  in  ctse  of 
a  mistake  in  drafting  tkd  itaistrament. —  Story's  Equity 
J^    156. 

But  this  relief  is  never  granted  unless  iShe  proof  is 
entirely  clear  and  sa^factory;  the  mistake  allegecl 
must  be  made  manifest  by  proof,  and  established 
beyond  reasonable  oontrovetsy.  Tte  presumptiotf  is 
Iklways  in  favor  of  the  writing,  and  must  be  effectn^ 
ally  rebutted  by  evidence  of  an  aceident  or  mistake: 
Meigs'  Dig.,  263;  1  Story's  Eq.,  §  152;  9  Yer.,  286} 
1   Humph.*  441-9. 

In  vitm  of  these  mleis  and  prineiples,  ^e  decree  i# 
this  case,  based  upon  the  eristence  ei  mistake  In  the 
noteiB,  cannot  be  sustained.  Some  circvimstaneed,  eal-* 
eala(ted  <e  exeite  sospicioas,  or  make .  it .  probable  tho^ 
there  may  have  been  a  mistake  in  drawing  the  rrof^s, 
are  proved;  but  liiey  are  not  stiffictent,  when  ts&en 
together  and  compared  with  other  facts,  to  satisfy  our 
minds  clearly  and  fully,  that  the  writing  does  not  con* 
tain  the  contract  and  understanding  of  the  parties. 
Indeed,  we  think  its  preponderance  the   other,  wa^. 

The    notes  were  written    by  the  direction  of   com- 
plainant,   and  the   amount  given  out   to  the   draitsman 
by  him;    they  were    read  over  at  the   request  of  de- 
fendant,   after  they   were    signed    by  complainant   and 
26 
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his  Btirety,  Jordan,  who  was  the  draftsman  selected  by 
complainant.  The  notes  were  sent  to  defendant  with 
a  request  that  the  alleged  mistake  shoold  be  c<»Tectedt 
a  few  days  after  the  trade,  but  he  denied  that  they 
were  wrong,  and  to  the  same  effect  does  he  swear 
positively  in  his  answer.  It  is  true,  that  the  week 
before  the  trade  was  consummated,  the  trade  was 
agreed  upon  at  #4,500,  and  a  note  drawn  up  on  the 
application  of  complainant,  to  a  third  person,  in  the 
absence  of '  defendant,  for  the  amount  This  was  ac* 
knowledged  to  witness  Hobbs  and  another;  but  that 
trade  was  not  closed,  and  it  seems  that  the  defendant 
availed  himself  .of  the  advantage  of  competing  biddem, 
to  get  more  than  his  land  was  worth.  Thore  is  no 
evidence  as  to  the  price  agreed  upon  on  the  day  of 
sale  except  the  papers  themselves,  drawn  up  under 
the  direction  of  complainant  himself,  nor  does  any 
thing  appear  in  all  the  conversation  about  the  sale 
afterwards,  by  the  defendaiit,  to  contradict  the  papers. 
The  allegation  in  the  bill,  that  a  false  consideratioA 
was  inserted  in  the  deed  at  the  request  of  defendant, 
is  'without  any  proof  to  sustain  it,  and  10  denied  in 
Che  answer. 

There  is  surely  no  case  made  out  here  fiir  alter* 
ation,  change  or  reformation  of  a  writing  upon  the 
grocuid  of  mistafae* 

The  decree  will  be  reversed^  and  th^  bUl  dis- 
missed. 
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Wui.  CofM^rwft'ofi  o/.  rMte<l  remainder.  The  teetftrix  directed  tliat  all 
lier  estate,  both  real  and  personal  *<  that  may  come  to  the  hands  of  her 
exeeators  for  the  nse  and  benefit  of  her  danghters,  LcTisa,  Catherine  and 
CeUa,  remain  in  the  hands  of  her.exeontorB  in  trust  for  her  i^d  danghters 
during  their  natural  liyes,  and  then  to  the  heirs  of  their  bodies  forever. 
By  a  codicil,  she  designated  what  particular  property  each  legatee  should 
take  under  the  restrictions  and  limitations  of  the  irill.  In  a  contest,  upon 
the  death  of  said  LeTisa,  for  the  remainder  in  her  interest  under  said  will, 
it  is  held,  that  all  persons  who  were  in  being  at  the  death  of  tba  testatrix, 
and  were  embraced  by  the  words  heirs  of  the  body  of  said  Levisai  were 
objects  of  the  gift  in  remainder,  and  took  vested  interests  which  would 
pass  to  their  representatives  at  their  death,  real  estate  to  their  heirs  et 
law,  and  the  remainder  in  the  personal  estate,  to  their  personal  represent 
tatives,  and  when  children  of  said  Levisa  had  been  bom  from  time  to  time, 
the  estate  in  remainder  would  open,  and  vest  severally  in  such  children. 


mOM  WXLSOV. 


This  bill  was  filed  by  the  complainant  as  adminis* 
trator,  with  the  will  annexed  of  Levisa  Saunders,  de- 
oeasedy^in  the  Chancery  Court  at  Lebanon,  seeking  a 
oonstrudtion  of  said  will  and  asking  instructions  in  the 
distribution  of  said  estate.  The  legatees  and  heirs 
at  law  of  said  Levisa  Saunders  are  made  defendants 
to  the  bOL  This  cause  was  before  this  Court  at  a 
fivmer  Term^ — Vid.  2  Swan's  R.  174. — ^And  now,  as 
then,  the  main  ^question  turns  upon  the  6th  clause 
of  the   will    of    Mary   H.   Bowen,    deceased,    mother 
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of  Levisa  Saunders.  Said  clause  is  in  these  words: 
^'I  will  that  all  my  estate,  both  real  and  personal, 
that  may  come  to  the  hands  of  my  executors  for 
the  use  and  benefit  of  my  daughters,  Levisa  Saun- 
ders, Catharine  Campbell,  and  Celia  Stone,  remain 
in  the  hands  of  my  executors,  in  trust  for  my  said 
daughters  during  their  natural  lives,  and  then  to  the 
heirs  of  their  bodies."  Levisa  Saundera  was  a  widow, 
having  six  children  at  the  death  of  the  testatrix,  Mrs. 
Bowen,  three  of  whom  were  sons,  who  survived  her, 
and  are  parties  defendant  to  this  bill.  She  had  two 
daughters;  one,  the  wife  of  one  of  the  defendants, 
Harris,  having  issue,  and  the  olher,  the  wife  of  another 
defendant,  Perdue,  having  issue.  These  two  daughters 
died  during  the  lifetime  of  their  mother,  Mrs.  Samoi- 
dera;  but  their  husbands  and  children  survived  her. 
Mrs.  Saunders  had  also  a  daughter,  who  died  du- 
ring her  lifetime,  intestate  and  without  issue.  The 
defendant  Harris,  has  qualified  as  administrator  on  the 
estates  of  his  deceased  wife  and  Mrs.  Perdue,  and  he 
is   also  the   guardian  of  his  children. 

By  a  codicil  to  the  will  of  Mrs.  Bowen,  a  negro 
girl  named  Polly,  was  set  c^art  to  Mrs.  Saunders,  and 
this  slave,  with  her  increase,  ia  the  property  in  conr 
troversy.  The  three  sons  wh9  survived  Mrs*  8aftiadera» 
claim  to  be  the  sole  legatees  of  Polly  and  her  in-^ 
crease,  under  the  above  clause.  The.  defendant, 
Harris,  insists  that  the  two  deceased  daoghtetsi,  being 
in  esse  at  the  death  of  Mrs  Bow^n,  took  TEseted  in* 
terests  in  the-  slave  Polly,  and  her  increase,  which  on 
their  deaths  passed  to  their  representative!;,  and  that 
at  all    events,   the    children   of  the    deceased  dau^ter 
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Ulie  entitleiy  tf  it  ahoiild  bo  lield  that  the  dtughtert 
fUd  aot  tbke  tranaaUflrfble  intereits.  At  tbe  August 
T«rj9i,  1855,  CkancoUodr  Ridlbt  Oeoreed  in  favor  of  tiie 
tteee  Aona  who  sorviyed  the  mether.  The  ^^endant, 
HaR'ia,  appealed. 

W,   L.    Martut,  for  W,  B.  Sauhders,  et   al. 

JoKDAN  Stokes,  for  Harris, 

F.  B.  Foee,  Special  J.,  delivered  the  opinien  of  the 
Oewt. 

This  case  has  already  bee&  before  this  Court,  and 
10  reported  in  2  Swan's  Rep.   174. 

It  was  there  decided  that  the  proper  conslmction 
of  the  6th  clause  of  the  will  of  Mary  H.  Bowen 
was,  that  Levisa  Saunders  and  the  other  legatees  of 
the  preperty  mentioned  in  the  will,  took  a  life  estate  ^ 
only,  in  the  property,  and  that  the  codicil  only  desig- 
pogated  what  particular  property  eaoh  legatee  should 
take  under  the  restrictions  and  limitations  of  the  will. 
The  sixth  elapse  is  as  follows : 

^<I  will  that  all  my  estate,  both  real  and  personal, 
that  may  come  to  tbe  hands  of  my  executors,  for  the 
use  aad  benefit  of  my  daughters,  Levisa  Saunders, 
Catherine  Campbell  and  Celia  Stone,  remain  in  the 
bands  of  my  executors  in  trust,  for  my  said  daughtets 
'  du^rii^.  their  natural  lives,  and  then  to  the  heirs  of  their 
bodie^i   fi>reiver." 

The.  will  contained  devises  of  land  in  Tennessee, 
land  in  Kentucky,  or  the  proceeds  of  it,  legacies  of 
aegroea  to  her  sons,  daughters  or  grand  children;   the 
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latter  being  children  of  testatrix's  deceased  mm,  Jdm 
H.  Bowen,  and  a  reridaary  devise  of  all  her  estate, 
both '  real  and  personal,  not  befiMre  specially  given,  to 
be  equally  divided  between  her  five  children  and  the 
grand  children,  to  wit:  Levisa  Sannders,  C.  CampbeU, 
Celia  Stone,  Samuel  A.  Bowen,  W.  R.  Bowen,  and 
her  three  grand  children,  each  one  equal  share,  and 
her  grand  children  collectively,  one  share.  The  said 
Levisa  Saunders  had  five  children;  Tabitha  M.  Harris, 
married  to  Baker  W.  Harris,  Mary  H.  Perdue,  married 
to  John  W.  Perdue,  and  William  B.,  John  H.  and 
Samuel  A.  Saunders.  Mrs.  Harris  and  Mrs.  Perdue, 
died  in  the  lifetime  of  their  mother,  leaving  their 
husbands  surviving;  Mrs.  Harris  leaving  three  children 
and  Mrs.  Perdue  one. 

Baker  W.  Harris  adminfetered  upon  the  estate  of 
his  wife,  and  also,  upon  that  of  Mrs.  Perdue,  and 
Harris  was  also,  appointed  guardian  of  his  children. 

The  only  question  to  be  decided  in  this  case  is, 
amongst  whom  the  negro  slaves,  the  descendants  of 
Molly,  given  by  the  will  of  Mrs.  Bowen  to  the  trustees 
of  Mrs.  Saunders  for  her  life,  and  then  to  the  heirs  of 
her  body,  are  to  be  distributed.  It  follows  as  a  neces- 
sary consequence,  from  the  former  decision  in  this 
Court,  that  the  word  heirs  of  the  hody^  are  to  be  con* 
straed  as  words  of  purchase,  and  not  of  limitation. 
This  is  conceded,  but  it  is  contended  by  the  counsel  for 
the  three  children  of  Mrs.  Saunders,  who  survived  h^, 
that  the  proper  meaning  of  the  word  is  children,  and 
that  the  devise  and  bequest  should  be  construed,  as  if 
the  word  children  were  used  in  the  will,  and  that  as 

the  children  constitute  a  class,  the  three  sons  who  but- 
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vhred  the  mother,  are  the  class,  and  entitled  to  the 
entire  benefit  of  the  bequest,  according  to  the  case  of 
Ivejfy  Adm'r,    vs.   Satterfieldj  11    Humph.  58. 

In  order  for  this  rule  to  apply,  there  must  be  a 
class  of  persons  who  are  objects  of  the  bequest.  The 
fund  in  this,  case,  was  composed  of  various  kinds  of 
property — landB  in  Tennessee,  lands  in  Kentucky,  or,  if 
ike  executors  thought  best  to  sell,  proceeds  of  Ken* 
tncky  lands,  negroes  and  other  personal  property. 

The  words,  heirs  of  the  body,  include  children  as 
a  class,  it  is  true,  and  also,  included  other  classes  as 
grand  children,  great  grand  children,  &c.  When  used 
in  Implication  to  real  estate  where  property  is  given 
to  the  heirs  at  law  of  any  person,  the  words  are  con- 
strued strictly;  where  it  is  given  to  the  heirs,  the  rule 
is  flexible,  and  may  mean  next  of  kin,  or  heir  at  law, 
according  to  the  nature  of  the  property  given,  whether 
real  or  personal. — 2  Mylne  &  Keen,  99;  8  Conden.  En. 
0.  Rep.,  203;  Seay  vs.  Winston^  et  at.,  7  Hum.,  472. 

The  words,  heirs  of  the  body,  are  also  flexible;, 
and  mean,  if  applied  to  personally,  that  children  next 
of  kin  should  take,  or  to  use  the  words  of  the  Vice 
Chancellor  in  the  case  of  Patterson  vs.  Jahnwrn^  17  X4. 
A;  Eq.  Rep.,  21,  '^I  apprehend  that  there  can  be  no. 
doubt,  where  the  word  heirs,  or  heirs  of  the  body  are 
used,  that  the  meaning  is  flexible.  When  applied  to 
real  estate,  they  must  be  construed  according  to  their 
strict  legal  meaning,  but  when  used  as  to  personalty, 
tiie  word  heirs  is  held  to  mean  next  o(  kin,  and  the 
words  <  heirs  of  the  body,'  interpreted  as  the  next  of 
Idn,  issue  of  the  body.*' 

The  law  favors  the  vesting  of  remainders,  and  no 
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remainder  will  be  constraed  to  be  contingent,  vhidi 
may,  consistently  with  the  intention,  be  deemed  veated 
4  Kent's  Com. 

The  law  of  Tennessee,  act  1784,  cb.  22,  also  abol-  i 

isbes  joint   tenancy  in    all    est^es,  real   and  persoDal,  ' 

'and  jEkvors  equality   of  di^trilnition. 

.  It  15  our  opinion  that  all  persons  who  were  in  be- 
ing  at  the  death  of  Mary  Bdwen,  and  were  embraced 
by  the  expression,  heirs  oi  the  body  of  Mrs.  Saunders, 
were  objects  of  the  gift  in  remainder,  and  took  vested 
interests,  which  would  pass  to  their  representatives  on 
tbeir  death — real  estate  to  their  heirs  at  law,  and  th^ 
remainder  in  the  personal  estate,  to  tlmr  personal 
representatives;  and  when  children  of  Mrs.  Saunders 
were  born  from  time  to  time,  the  estates  in  remainder 
would   open  and  vest  severally  in  such  children. 

In  the  present  case,  the  leg€il  estate  in  remainder, 
vested  severally  in  tiie  five  children  of  Mrs.  Sanndem 
When  Mrs.  Harris  died  in  the  lifetime  at  her  mother, 
her  one-fifth,  being  a  share  of  the  real  estate  devised, 
defended  to  her  tlu^e  children — her  share  of  the  no* 
llfroes  and  other  personal  estate,  belongs  to  the  admin* 
ktraior  upon  her  estate,  B.  W.  Harris,  her  husband^ 
.who  survived  her,  TTtie  share  of  Mrs.  Perdue,  one- 
fifth  of  the  real  estate,  descended  to  her  son,  and  only 
child,  L.  Y.  Perdue ;  and  the  share  of  the  negroes  and 
other  personal  estate,  will  go  to  B.  W.  Harris,  her 
administrator,  to  be  distributed  according  to  law. — 
William  B.,  John  H.,  and  Samuel  A.  Saunders,  are 
severally  entitled  to  one-fifth. 

This    was    the    decree    of    the    OhanceBor,   at   Jolj 
Term,   1853,  which    was  changed  upon   a    petition  for 
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l^heariog,  ancl  the  decree   of   August,    1855,  xaade   in 
/(irvor  of  the  three  sons  who  ewurriyeid  their  mother. 

We  thiAJc  liie  decree  of  July  Tenn,  1853,.  woe  cor* 
fDOt,  and  UuKt  the  last  decree  should  bf  rev^raed. 


^■^■^•iW»y»^<^i»»— »p^^^    —    ■    1  p^«p»^T^        I  t  H  ■!        »  >  » 


Tab  Statb  vb,  Emily  Wimr,  et  al. 


CSIMI5AL  Law.  Recognixanet  a  lien  upon  real  estate,  A  recognizance 
to  imswer  a  criminal  charge,  is  a  lien  upon  the  real  estate  of  the 
PQg^MT,  from  the  dftte  of  its  aokaoirledgmeot. 


nOV   UOKTGOaCE&T. 


This  bill  and  croan^biU  were  filed  ia  Chancery  at 
Clarksville.  The  State  recovered  a  judgmejat  nisi 
in  this  Court,  at  December  Term^  1849,  on  a  forfeited 
f«eogni2ance  against  Thomas  Winn,  entered  into  in 
the  Circuit  Court  of  Montgomery,  to  answer  a  charge 
of  felony,  upon  appeal  in  error  to  this  Court,  and 
Emily  Winn  security,  upon  which  scm  facias  issued, 
and  final  judgment  was  rendered  at  December  Term, 
1660*     £mUy  Wiftn,  at  Ae  time  of  entering  into  said 
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recognizance,  was  poBsessed  of  a  tract  of  land,  in 
which  she  held  an  eqoitable  estate,  by  title^bond  from 
the  vendor,  all  the  purchase  money  having  at  that 
time  been  paid  except  the  last  note.  She  sold  this 
land  a  few  months  before  the  December  Term,  1850, 
of  this  Court,  in  fraud  of  the  State's  judgment,  and 
this  bill  was  filed  in  March,  1851,  to  enforce  the 
State's  lien  upon  the  land.  In  January,  1851,  Kimble 
and  Foster  had  filed  their  bill  in  the  same  Court, 
alleging  that  Emily  Winn  was  indebted  to  them ;  that 
she  was  then  a  non-resident;  and  praying  an  attach- 
ment, which  was  issued  and  levied  on  the  land  on 
the  11th  of  January,  1851. 

Leonidas  Leavill,  who,  as  surety  on  Emily  Wmn's 
bond  for  injunction  against  the  collection  of  the  last 
note  for  said  land,  had  paid  the  amount  of  said  note, 
become  a  party  to  said  suit,  and  had  his  lien  upon 
the  land  decreed  by  said  Court,  an  order  for  its  sale, 
and  that,  out  of  the  proceeds  of  said  sale,  his  claim 
be  first  paid;  the  Court  reserving  the  question  of 
priority  between  the  State  and  Kimble  and  Foster  to 
be  determined  thereafter.  At  a  subsequent  term,  the 
Court,  Chancellor  Ridley  presiding,  decreed  that  Kim- 
ble and  Foster  were  entitled  to  priority  of  payment, 
and  from  that  decree  the  State  appealed. 

Bailev,  and  Siobed,  Attorney  General,  for  the  State. 

Meigs,  for  Kimble  and  Foster. 

Cakuthess,  J.,  delivered  the  opinion  of  the  Court. 

There  seems  to  have  been  various  questions  made 
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in  ibis  case  before  the  Chancellor,  but  only  one  ii 
preeented  to  110  in  the  argument,  as  decisive  of  it; 
astd  that  is,  whether  a  recognizance  to  appear  in  a 
criminal  case  is  a  lien  upon  the  land  of  the  cogni- 
Kors.  The  question  comes  up  in  this  way:  Mrs. 
Emily  Winn  then  beiDg  the  owner  of  the  tract  of 
land  in  question,  entered  into  a  recognizance  in  the 
Circuit  Court  of  Montgomery,  in  the  sum  of  $20,000, 
for  the  appearance  of  her  son  Thomas  at  the  Su» 
preme  Court,  upon  an  appeal  from  a  judgment  of 
oonviction  of  an  assault  and  battery,  with  intent  to 
commit  murder  in  the  first  degree.  Thomas  failed  to 
appear:  a  forfeiture  was  taken,  and,  upon  proper  pro^^ 
oeedings,  final  judgment  for  the  $80,000  was  entered 
against  the  parties.  Before  this,  and  pending  the 
id*  fa»,  Kimble  and  Foster  being  l^e  creditors  of  the 
said  Emily,  who  was  then  a  non-resident,  i|led  their 
attachment-bill  to  reach  this  land.  Her  title  to  the 
liEmd  was  equitable  only.  She  held  by  devise  from 
her  husband,  who  held  the  bond  of  J.  S.  Buck  for 
tide,  upon  the  payment  of  the  consideration.  One 
payment  still  remained  due.  The  owner  of  that  claim» 
it  is  admitted,  is  to  be  first  satisfied.  Mrs.  Winn,  be* 
fore  the  forfeiture,  sold  the  land ;  but  it  is  conceded,  on 
all  hands,  that  the  sale  was  fraudulent  and  not  in  the 
way.  But  the  contest  is  between  the  State  and  Kim«> 
ble  and  Foster,  as  the  land  is  not  sufficient  to  satisQr 
both.  After  the  final  judgment,  the  State  filed  a  bill 
to  sell  the  land;  but  this  was  subsequent  to  the  bill 
of  Kimble  and  Foster.  One-half  or  more  of  the 
forfeiture  has  been  •  released.  The  land  has  been 
sold,  and  the   proceeds,  aftear   discharging   the  vendor's 
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lien*  are  to  aJbide  th^  jadgmettt  of  tbe  Court  on  the 
question  stated  above.  The  Chancellor  held  that 
Kimble  and  Foster  wett  entitled  lo  priority,  and  Hu^ 
State  appealed. 

This  decree  wa«  right,  wdefts  the  recogaizance  mm 
a  Ilea  upon  ibe  land;  aad  that  is  the  only  question. 
We  have  ao  decision  on  that  question  in  tiliis  State, 
bk  our  mother  State  of  North  Carolina,  thtre  aie  two 
reported  oases  upon  it 

In  the  State  vs.  Magnias,  1  Haywood,  115,  in  1704^ 
and  in  Burton  v$.  Morphey,  2  Mnrphey,  33d-*d41,  in 
1618,  the  question  arose,  and  was  expressly  decided  ia 
favor  of  the  lien.  It  is  said  in  the  la0t  eaae,  "  It  has 
always  been  thought  oertain''  that  reeognisanees  bind 
flie  land.  It  creates,  says  the  Court,  ''  an  expreai 
original  and  specific  lien«  which  attaches  to  the  land 
Iben  owned  by  the'  conus^;  and,  if  the  lands  ars 
norwards  conveyed,  they  pees  cum  ontrej' 

In  2  Greenlears  Cruise,  vol.  iv,,  95  nciarg.  p.  tbi 
law  19  laid  down  in  the  same  way«  '^A  recognio 
aance  U  a  lien,  on  all  the  Ituuls  which  the  eognisor 
)»ad  at  the  tune  of  its  aclsnowledgment,  and  also  upon 
all  those  which  be  afterwards  acquires;  eo  that  ne 
alienation"  by  him  will  defeaJt  the  oognissee.  '*It  is 
a  direct  lien  upon  the  land^^"  So  the  law  js  stated 
in  2  BL  Com.,  343^  (m,)  "  from  the  time  of  enrollment 
on  record." 

We  are  disposed  to  yield  to  tibese  high  authorities; 
HUd  the  more  so,  as  we  consider  them  B^ost  in  accord* 
aace  with  sound  policy,  connected  with  the  admiiuatrao 
ti<Mi  of  public  justice.  • 

There   are  disconlant  opinions  and  decisions  on  the 
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point,  and  some  very  able  judges  have  aimoaiieed  the 
apposite  ooneliiBion  in  reported  cases,  in  mnne  of  the 
States;  but,  to  our  minds,  the  weight  of  authoriiy  andr 
argument  is  in  favor  of  the  lien. 

There  must  then,  be  a  reversal,  and  a.  deeree  en- 
tered here  in  conformity  to  this  opinion,  giving  priority 
to  tl^e  State. 


John  H.  Eaton  vs.  D.  W.  Dickinbon,  Adm^r* 


Bills  of  Rbvibw.     Chancery  Jurisdiction.      Act  of    1835,   eh.  20,  J  15. 
The  power  of  a  Court  of  Chancery  to  retiew  a  deeree  after  it9  enrollraent, 
or  after  the  a<^oummeat  of  the  Term  at  which  it  waa  pronounoed,  rests 
on  the  first  of  the  ordinances  in  Chancery  of  Lord  Bacon,  that  *'no  decree 
shan  be  rerersed,  altered  or  explained,  being  once  under  the  great  seal, 
^ut  upon,  bin  of  rsyiaiv ;  and  no  bill  of  reyiev  shall  be  admitted^  exoepC: 
.  it  contain  either  error  in  law,  appearing  in  the  body  of  the  decree  without 
farther  examination  of  matters  of  fact,  or  some  new  matter  which  hath 
arisen  in  tine  after  the  deeree  and  nol  any  nefw  proof  wfakk  might  liavtti 
been  used  when  the  decree  was  made;  neyertheless,  upon  new  proof  that 
is  come  to  light  after  the  decree  made,  and  could  not  possibly  haye  been 
vsed  at  the  tnne  when  the  decree*  paseed,  a  MB  of  review  may  be  gtx>unded> 
by  the  special  license  of  the  Court,  and  not  otherwise."    The  act  of  188^^^ 
ch.  20,  2  15,  introduces  no  new  ground  for  a  bill  of  review;  nor  does  it 
cndarge  or*  modify  the  groimds  of  review  defined  in  said  ordinanee. 


raOM  WILLIAVSON. 


This   was    a   bill   oi   review,    filed   in    Chancery   at 
Franklin,  upon  the  facts   stated    in    the   opinion.      At 
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the  November  TeFm,  1640,*  Chancellor  Gahal,  decreed 
for  the  oomplainant,  from  which  the  respondent  ap* 
pealed. 

Meigs,  E.  H.  Ewzzro  and  Rsro,  for  complainant. 
J.  Marshall  and  F.  B.  Fooo,  for  the  respondent* 

McKiNNET,  J.,  delivered  the  opinion  of  the  Court 

This  is  a  bill  of  review  brought  to  review  and  re- 
verse a  decree  of  the  Chancery  Court  at  Franklin, 
obtained  by  Dickinson,  against  John  H.  Eaton  and 
All^  A.  Hall,  as  co-partners  for  $1592.62,  for  money 
paid  by  him  as  accommodation  endorser  of  several 
promissory  notes,  alleged  to  have  been  endorsed  for  the 
benefit  of  Hall  &  Eaton. 

It  seems  that  it  did  not  appear  from  the  face  of 
the  notes,  that  they  were  either  made  or  endorsed  for 
the  use  or  benefit  of  the  firm  of  Hall  &  Eaton.  In 
his  answer  to  the  bill  of  Dickinson,  in  the  original 
cause,  Eaton  states,  that  the  transaction  took  place 
during  his  absence  from  the  State:  that  it  was  with- 
out his  knowledge  or  consent,  and  wholly  without 
authority;  and  he  therein  expressly  denies  his  liabOity, 
as  a  member  of  said  firm  or  otherwise,  for  the  money 
80  paid  by  Dickinson. 

The  only  evidence  adduced  on  the  hearing  of  the 


*  NoTB. — This  case  iras  determined  at  the  December  Term^  1850,  at  Nash- 
TQle,  but  the  opinion  not  haying  been  toniahed  to  the  Reporter  nntil  recently, 
it  has  not  been  heretofore  reported.  There  being  no  case  in  our  books  upon 
the  subject  of  viiich  it  treats,  it  is  deemed  important  that  it  be  now  reported. 
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orij^nal  caii86|  as  the  bill  of  review  allegea,  to  es- 
tablish the  fact  that  said  notes  were  both  made  and 
endorsed  for  the  benefit  of  the  firm,  was  that  con- 
tained in  the  deposition  of  Hall»  the  partner,  and  co- 
defendant  of  Eaton  in  the  cause,  taken  in  behalf  of 
Dickinson. 

And  solely  upon  that  evidence  was  the  decree 
based,  which  is  sought,  by  the  present  bill,  to  be  re- 
versed. 

The  ground  of  review  assumed  in  the  bill  is,  that 
the  decree  is  wholly  erroneous  and  unwarranted,  be- 
cause founded  exclusively  on  the  testimony  of  Hall, 
who  was  an  incompetent  witness. 

That  Hall  was  incompetent  and  his  deposition  in- 
admissible, has  not  been  controverted  in  the.  argu- 
ment here.  But,  admitting  this  to  be  so,  the  counsel 
for  the  defendant  insist,  that,  upon  well  established 
principles,  it  constitutes  no  grounds  for  a  biU  of  re- 
view. 

On  the  other  hand  it  is  insisted  that  by  the  pro- 
per construction  of  the  act  of  1835,  ch.  20,  §  15,  a 
bill  of  review  is  admissible  on  the  ground  assumed  in 
the  present  case. 

The  power  of  a  Court  of  Chancery  to  review  a 
decree,  after  its  enrollment,  o»  under  our  practice,  after 
fbe  adjournment  of  the  Term  at  which  it  was  pro- 
nounced, rests  on  the  first  of  the  ordinances  in  Chan- 
ceiy  of  Lord  Bacon,  which  is  as  follows:  <<No  de- 
cree shall  be  reversed,  altered  or  explained,  being 
•nee  under  the  great  seal,  but  upon  bill  of  review; 
and  no  biU  of  review  shall  be  admitted,  except  it  con- 
tain either  error    in  law,  appearing  in  the  body  of  the 
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decree,  without  fbrther  examination  of  mattere  of  hcti 
or  Bome  new  matter  wMelk  hath  arisen  in  time  after 
the  decree,  and  not  any  new  proof  which  mi^t  havil 
been  UBed  whem  the  decree  was  made;  neverthelesBJ 
npon  new  proof,  that  is  come  to  light  after  the  decree 
made,  and  could  not  possibly  have  been  used  at  tbe 
time  when  the  decree  passed,  a  biB  of  review  may 
be  grounded  by  the  special  ficense  of  the  Court  eoA 
not  otherwise."  See  works  of  Lord  Beicon,  2  vol.  479> 
Am.  Ed.   1834. 

It  is  clear,  that,  under  this  ordinance,  the  present 
case  contains  no  ground  for  a  bill  of  review.  The* 
error  set  forth  in  the  bill,  is  not  error  in  law,  ap* 
pearhig  in  the  body  of  the  decree.  By  error  appa- 
rent on  the  face  of  the  decree,  h  not  meant  a  de^ 
crec  merely  erroneous  and  improper  in  itself,  because 
based  upon  inadmissible  or  improper  evidence,  or  con- 
trary to,  or  tinsupported  by  proof;  but  a  decree,  tbat^ 
in  point  of  law,  is  erroneous  upon  the  state  of  factsf 
as  assumed  and  set  forth  in  the  body  of  the  decree 
itself. 

In  the  language  of  a  distinguished  Ghancellor:— '■ 
<<The  question  is  not,  whether  the  cause  is  well  de-' 
cided,  but  whether  the  decree  is  right  or  wrong  on  the 
face  of  it."— 17  Vesey, '#8. 

The  evidence  in  the  case  at  large  cannot  be  look' 
ed  to,  in  order  to  demonstrate  that  the  condui^ons  of 
fact,  stated  in  the  decree,  are  contrary  to  the  proof^ 
Kft  are  founded  on  insufficient  or  improper  proof;  bni 
taking  the  facts  to  be  as  they  are  stated  on  liie  face 
of  the  decree,  it  must  appear  that  the  eonchisions  €ft' 
law  are  erroneous.     See  3  Danl.,  ch.  Pr.,  1727;  Story^ 
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Eq.,  PI.  Seo.  407;    3  Pidge,    868;    5   Mason,  308;    13 
Peters,  6. 

In  England,  the  practice  is,  to  embody  in  the  de* 
cree,  the  substance  of  the  bill,  answer,  and  other 
pleadings;  and  also  a  statement  of  the  material 
grounds  of  fact  upon  which  the  decree  is  based.  In 
our  practice,  the  allegations  of  the  pleadings  are  not 
recited  in  the  decree:  it  is  not  necessary  that  it 
should  be  done,  because  by  a  rule  of  Chancery  prac* 
tice  adopted  by  the  Courts,  under  the  authority  of  a 
statute,  it  is  declared  that  the  bill,  answer,  and  other 
pleadings,  shall  be  conMdered  as  parts  of  the  record. 
They  need  not,  therefore,  be  embodied  in  the  decree, 
because  by  force  of  this  rule,  they  are  as  much  part 
of  the  record  as  the  decree  itself. 

The  same  rule  requires  that  the  facts,  ''as  they  ap- 
pear in  proof  before  the  Court,"  shall  be  recited  in  the 
decree;  and  the  omission  to  do  so,  has  been  held  by 
this  Court  to  be  error,  for  which  a  bill  of  review 
might  be  maintained. — Burdoirie  vs.  Shelton^  10  Yer* 
ger,   41. 

In  the  English  practice,  as  well  as  our  own,  it  is 
admissible  to  compare  the  decree  with  the  pleadings,  in 
order  to  see  whether  the  former  is  consistent  with  the 
latter;  fbr,  if  it  be  not  so,  this  would  constitute  error 
apparent  on  the  face  of  the  decree.  But,  in  the  Eng- 
lish practice,  it  is  not  necessary  for  this  purpose  to  lodk 
out  of  the  decree,  because  it  contains  a  recital^  of  tbe 
material  allegations  of  the  bill  and  answer.  In  oor 
practice  the  effect  is  the  same,  as,  by  the  rule  before 
referred  to,  the  pleadings  are  part  of  the  record  befove 

the  Court,  as  much  as  the  decree.      At  all  events,  this 
27 
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difference  in  practice  do^s  net  affect  the  application  rf 
the  principle  of  the  ordinance. 

We  now  proceed  to  consider  the  provision  of  the 
act  of  1635,  ch.  20,  $15,  which  is  as  follows:  ''In 
all  cases  of  bills  of  review,  filed  to  review  the  decision 
of  a  case  in  Chancery,  the  depositions  and  exhibibi 
that  were  read  on  the  hearing  of  the  cause,  shall  be 
considered  as  a  part  of  the  record,  as  if  the  same  were 
transcribed  and  incorporated  with  the  decree." 

It  may  be  remarked  here,  that  the  object  ot  purpose 
of  this  provision  is  not  declared,  and  we  are  left  to 
ooiyecture  as  to  what  effiM^t  was  intended  to  be  given 
tm  it*  For  the  complainant  it  is  argued,  that  it  cre- 
ates a  new  ground  for  a  bill  of  review.  That  by 
making  the  proofs  in  the  original  cause  part  of  the 
record,  as  if  incorporated  in  the  decree  sought  to  be  re- 
versed, the  effect  is,  upon  a  review,  to  open  the  whole 
ease  again,  on  the  merits,  as  upon  a  petition  for  re* 
hearing;  and  to  require  the  Chaocellor  to  re-hear  the 
cause ;  and  if  the  decree  shall  be  found  erroneous,  upoa 
any  ground,  to  annul  the  same  and  pronounce  soeb 
decree  as  may  be  proper  in  the  case. 

And  this  view,  it  is  insisted,  is  warranted  by  die 
provision  of  the  following  section.  The  16th  sec.  con* 
tains  a  similar  provision  in  relation  to  Chanceffy  causes, 
removed  into  the  Supreme  Court  by  writ  of  error,  or  an 
appeal  in  error — ^namely:  that  ''the  depositiotts  and  ex- 
hibits which  were  read  on  the  hearing  of  the  caose, 
shall  be  considered  as  part  of  the  record."  But,  in 
this  latter  section  the  effect  of  this  tuw  provision  is 
explicitly  stated,  to-wit:  that,  ''said  causes  shall  be  re- 
viewed   and    examined    in    the    Supreme    Court    as  if 
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they  were  broaght  op  by  appeal  from  the  deoisioii  cf 
the  Chaaeellor."  That  is,  the  whole  ease  shall  be 
epen  upon  the  merits,  before  the  Shipreiile  Court,  as 
it  was  before  the  Ghattcelloif.  The  same  effect,  it  Is 
•aid,  was  intended  to  be  given  to  the  provisioa  of  the 
15th  sec,  in  cases  of  bills  of  review;  that  is,  as  hth 
fere  stated,  that  the  whole  case  should  be  open  before 
the  GhanceUor,  as  on  a  re-heariog  of  the  eaose.  Thiii 
is  an  imwaoanted  assumption.  It  is  vary  olear  that 
the  whole  scope  and  effect  of  the  latter  clause  of  the 
16th  sec,  is  to  prescribe  a  new  rule  of  practice  tof  the 
Supreme  Court,  in  causes  brought  up  by  wrU  §f  irror 
firoin  the  Chancery  Courts.  It  has  no  reference,  what^ 
ever,  to  the  practice  in  the  Courts  of  Chancery,  as  ie 
biHs  of  review.  It  prescribes  no  rale  for  the  latt^ 
Courts,  where,  only,  tinder  our  system,  a  bill  oi  review 
«an  be  filed.  The  two  sections  relate  to  different  and 
dissimilar  matters,  and  modes  of  proceeiUng  in  dUTereal 
tribunals.  And  dieretoe,  in  the  construction  ef  the 
former  section,  no  aid  can  be  derived  from  the  provis** 
ion  of  the  latter,  except  this,  that  the  efiect  of  the 
provision  of  the  16th  sec  being  explicitly  declared 
therein,  and  wholly  omitted  in  the  preceding  section, 
is  an  argument  against^  rather  than  in  favor  of,  the 
construction  contended  for.  If  stieh  had  been  the  in- 
tmtlon  of  the  15th  sec.  would  it  not  have  been  ex- 
pressed? 

The  constraetion  contended  for,  woidd  work  such  a 
radical  innovation  on  the  long  established  doctrine  iu 
regard  to  bills  of  review,  and  one  so  entirely  incom- 
patible with  that  cherished  poliey  of  the  law,  to  expe- 
^Kte  the  Bpeedy  and  final  end  of  litigation;  and  more- 
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ovw,  would  be  fraught  with  such  muichieYoaB  coiuie*- 
quences  to  the  public,  as  to  forbid  the  conclusion  Hial 
fluch  could  have  been  the  intention  of  the  Legislatoie. 
And  such  a  conclusion  is  alike  forbidden  by  every 
«ottnd  rule  for  the  construction  of  statutes ;  which  are  to 
-be  construed  in  reference  to  the  principles  of  the  com- 
mon law ;  for  it  is  not  to  be  presumed  that  the  Legisla- 
ture intended  to  make  any  innovation  upon  the  com- 
mon laWy  farther  than  the  case  absolutely  required. 
This  has  been  the  language  of  the  Courts  in  every 
age. —  1  Kent's  Com.,  48S. 

It  is  not  necessary  to  multiply  authorities  upon 
ttiis  subject;  the  principles  are  familiar.  The  constmc- 
tion  insisted  upon,  abolishes  tibe  doctrine  in  regard 
to  bills  of  review  at  one  Uow,  and  that,  too,  not  upon 
any  expression  of  an  intention  by  the  Legislature  to 
that  effect,  but  upon  mere  inference;  and  the  bill  of 
review  is»  in  effect,  transformed  into  a  metJiod  for  the 
re-hearing  of  the  cause.  When  we  look  to  the  exist- 
ing state  of  the  law  upon  this  subject,  this  is  certainly 
a  most  absurd  conclusion. 

Under  our  system,  there  are  /cmr  methods  of  pro- 
ceeding, by  which  an  erroneous  decree  may  be  re- 
versed or  modified:  1.  By  a  petition  for  re-hearing, 
at  the  term  at  which  the  decree  is  pronounced.  2.  By 
an  appeal  to  this  Court,,  prosecuted  from  the  final  de- 
cree. 3.  By  a  writ  of  error,  within  twelve  months 
from  the  time  of  the  final  decaree.  And,  4.  By  a  bill 
of  review,  which  may  be  brought  within  three  years 
from  the  time  the  final  decree  was  rendered. 

Now,  can  it  be  supposed  for  a  moment,  that  the 
Legislature  seriously  intended  to  provide,  that  a  party 
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Might  stand  by  and  waive  the  right  ta  aak  for  a  re- 
hearing, or  an  appeal,  or  writ  of  enror;  and  after  an 
apparent  acquiescenoe  of  almost  three  years,  and  k 
may  be  after  the  death  of  the  opposite  party,  or  il 
may  be,  i^r  the  subject  matter  of  litigatiion  had 
passed  into  other  hands;  bring  a  bill  of  review  lor  the 
purpose  of  again  re-opening  the  whole  matter  of  con- 
troversy in  the  original  cause,  and  of  correcting  sup- 
posed errors,  in  fact  or  in  law,  which,  if  they  exist, 
might  have  been  corrected  in  either  of  the  modes  be- 
fore stated?  Proper  respect  for  the  Legislature  would 
seem   to  repel  sach  a  supposition. 

As  the  Legislature  has  omitted  to  indicate  the 
meaning  or  object  of  this  enactment,  the  Courts,  per- 
haps, are  not  bound  to  guess  at  it.  It  may  have  been 
designed  as  an  expedient,  not  uncommon  in  modem 
legislation,  to  fit  some  special  case,  or  to  meet  some 
particular  decision  of  the  Courts.  It  is  not  improbable 
that  its  author  may  have  had  in  view  such  cases  as 
that  of  Burdoine  vs.  Shelton^  already  noticed,  where  the 
decree  had  altogether  omitted  to  recite  the  facts;  and 
by  considering  the  proof,  as  '<  incorporated  with  the  de- 
cree," the  defect  was  intended  to  be  cured.  Whether 
or  not  it  could  have  such  efiect,  is  a  question  not 
necessaiy  to  be  now  decided. 

But  it  is  useless  to  indulge  in  speculation  as  to  the 
contemplated  purpose  of  this  provision.  We  think  it 
better  that  it  should  be  permitted  to  slumber  upon  the 
statute  book  as  a  dead  letter,  than,  at  mere  random  > 
.  to  give  it  an  operation,  which,  whUe  it  would  be  pro- 
ductive  of  no  particular  good  whatever,  must  neces- 
sarily be  productive  of  most  mischievous  consequences. 
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We  hold,  thereibre^  that  the  Bection  of  die  act  in 
question,  introdaces  no  tuw  ground  for  a  hilt  of  review; 
nor  does  it  enlarge  or  modify  the  grounds  of  review 
delBned  in  the  ordinance  herein  before  recited. 

The  decree  of  the  Chancellor  upon  the  bill  of  r^ 
Tiew  wiU  be  reversed,  and  the  bill  dismissed. 
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W.  L.  Whight  et  al.,  vs.  A.  Johnsoh,  Goybxsor^  use,  ^r.* 


Waiybb.  Sheriffs  and  their  aureties.  Where,  in  an  action  upon  a  sheriff's 
l>ond  against  the  secnrities,  it  appeared  thai  the  sheriff  had  rendered  him- 
«df  liable  for  an  insuf&eient  retnn  of  an  ezeontion,  and  the  plaintiff  in 
the  same  had  for  twelve  years  failed  to  proceed  against  him,  and  had,  tn 
the  meantime,  caused  other  executions  to  be  issued  for  the  same  debt,  and 
placed  in  the  hands  of  a  soeceeding  sheriff,  who  had  colleoted  the  meney, 
satisfied  the  judgment,  but  failed  to  pay  oyer  the  amount,  the  plaintiff 
must  be  held  to  hare  waiyed  his  right  to  proceed  upon  the  bond  of  the 
fonner  sheriff,  his  remedy  being  alone  upon  the  bond  of  the  latter. 


mOM    nNTBSSS. 


This  was  an  action  'of  debt  upon  a  sheriflTfi  bond, 
in  the  Circuit  Court  of  Fentreea  county.  At  the  Oc- 
tober Term,  1855>  there  was  verdict  and  judgmei^t  for 
the  plaintiff,  Goooall,  Judge,  presiding,  from  which  the 
defendants  appealed  in  error  to  this  Court. 

M«  M.  BaiBK,  MuBKT  and  Swops,  for  the  plaintifb 
in  error. 

JoHES,  for  the  defendants. 


*This  case  should  have  appeared  among  the  law  cases  of  the  Nash- 
yille  Term,  but  was  OTerlooked. — Bmb. 
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Garuthers,/J.,  delivered  the    opinion  of  the  Court. 

This  wa8  an  action  of  debt,  commenced  on  the 
9th  January,  1855,  upon  the  official  bond  of  Edward 
Cheat,  aa  sheriff  of  Fentress  county,  dated  6th  April, 
1840,  against  the  defendants,  as  his  sureties,  for  fail* 
ure  in  the  performance  of  his  duty,  upon  writs  of  ex- 
ecution in  favor  of  plaintiffii,  against  Gatewood  and 
PhiHips,  issued  upon  a  judgment  rendered  in  October, 
1840. 

It  appears  that  an  execution  issued  upon  this  judg- 
ment on  the  Idth  March,  1841,  was  levied  on  six 
head  of  horses,  which  were  of  value  sufficient  to  sat- 

■ 

isfy  the  debt,  but  were  not  sold  for  **  want  of  bidders:" 
two  attempts,  after  public  notice,  having  been  made 
before  the  return  day.  From  the  next  term  an  alias 
fi.  fa.  issued,  and  was  levied  upon^'the  same  property; 
a*  similar  return  was  made  to  the  succeeding  term. — 
iVfter  these  various  failures  to  sell  for  want  of  buyers, 
it*  seems  that  the  horses  levied  upon  were  left  with  the 
defendants.'  Cheat  went  out  of  office  at  the  end  of 
Us  term,  and  remained  several  years  in  the  county 
without  any  action  against  him,  and  moved  to  an* 
other  State  a  few  years  ago,  with  a  good  property.  It 
was  proposed  to  prove  in  defence  that  several  fi.  fa». 
issued  afterwards  hjf  the  plaintiffs^  and  were  placed  in 
the  hands  of  one  Frogg,  who  was  the  successor  of 
Storie,  who  came  in  after  Cheat,  as  sheriff  of  Fentress, 
and  that  the  money  was  collected  by  him  in  Febru- 
ary, 1849,  as  such  sheriff.  A  plea  appropriate  to  this 
defence  had  been  offered  at  the  proper  time  and  re- 
jected by  the  Court. 
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This  suit  is  brooght  more  than  twelve  years  after 
the  liability  acoraed  against  .the  sureties  for  the  default 
of  their  principal.  There  is  no  doubt  bat  that  the 
sheriff  rendered  himself  liable  in  law  for  the  debt  of 
the  plaintiffs.  This  question  was  decided  in  the  case 
of  Governor  CampbeUf  for '  the  use,  &c.,  vs.  Jesse  Cobbt 
and  others. — 2  Sneed  R.  We  there  held  that  it  was 
no  discharge  of  the  sheriff,  that  he  could  not  sell  for 
want  of  bidders,  but  only  an  excuse  to  the  Courts 
and  to  save  himself  from  responsibility;  he  must  seU 
for  some  price,  and  not  return  the  property  to  the  ex- 
ecution debtor.  That  decision  was  well  sustained  by 
the  authoritieB  cited,  and  on  that  point  settled  the  law. 

That  is  this  case,  and  the  present  plaintiffs'  liabil«* 
ity  to  the  execution  creditors,  was  clearly  fixed  by  the 
principle  of  that  decision. 

The  only  question  .  now  is,  whether  tibe  plaintiffb 
have  waived  their  right  to  recover,  or  lost  it  by  subse- 
quent occurrences. 

It  would  certainly  seem  most  strikingly  unjust  *to 
allow  them,  after  lying  by  twelve  years,  and  permitting 
the  officer  to  leave  the  county  full  handed,  to  enforce 
their  claim  against  innocent  sureties,  who  surely  had 
good  cause  to  believe  that  the  plaintiffs  did  not  look  to 
them  to  answer  for  this  default  of  their  principal  after 
so  great  a  lapse  of  time.  The  subsequent  issuance, 
from  time  to  time,  of  alias  fi.  fas.  and  writs  of  vendi* 
Uoni  exponasy  to  two  succeeding  sheriffs,  was  strongly 
confirmatory  of  this  conclusion. 

It  is  well  settled,  however,  that  the  issuance  of  alias 
writs,  and  even  the  receipt  of  part  of  the  judgment  on 
them,  after  the  officer  had  made  himself  liable  by  hi| 
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aedoD,  or  failure  to  act  and  perform  hb  duly  ou  a 
previous  one,  is  no  waivor  or  discharge  as  to  Uie 
amount  not  collected. — D<n^  vs.  Encin^  4  Humph.,  809. 
Nor  will  it  have  this  effect,  even  if  ordered  out  by  tlie 
plaintiff. — Barnes  vs.  White,  2  Swan,  443. 

Bat  the  case  presented  by  the  rejected  jdea  and 
proof,  is,  that  the  whole  of  the  judgment  was  collected 
by  the  sheriff,  Frogg,  and  the  execution  satiafted  upon 
an  alias  ordered  out  by  the  plaintiffs.  This,  we  think, 
presents  the  question   in    a  new  and  different   aspect 

If  the  money  had  been  paid  orer  by  Frogg,  there 
is  no  doubt  but  that  it  would  have  been  a  good  de- 
fence to  this  action. —  Smith  vs.  Van  Bibber,  1  Swan, 
110.  There  can  be  no  good  reason  why  the  ^ect 
should  not  be  the  same  where  an  alias  is  issued  at  the 
instance  of  the  plaintiffs,  and  the  amount  collected 
by  the  sheriff,  and  the  judgment  thereby  discharged, 
whether  the  money  is  paid  over  or  not.  In  such  a 
case  the  party  should  be  made  to  look  to  the  last  ofll* 
eer  and  his  sureties,  for  the  default,  instead  of  the 
former.  He  '  should  be  held  to  his  election.  The 
money  having  been  made,  and  the  defendants  in  the 
original  suit  discharged,  he  cannot  be  allowed  to  hold 
the  former  officer  liable  for  his  non-feasance  in  the 
same  case.  Under  such  circumstances,  he  must  be 
held  to  have  waived  his  right  of  action  against  the 
former  officer,  and  can  only  seek  redress  against  the 
latter,  whose  action  in  the  matter  he  has  superinduced 
by   ordering  the  alias  into  his  hands. 

It  does  not  follow,  that  because  the  mere  fact  of 
Issuing  an  alias  is  no  waiver  of  his  right  of  action 
against    the    officer    who    has   rendered    himself  liable^ 


DECEMBER  TERM,    1955.  411 

W.  Ik  Wright,  itai.  v$,  A.  Johnson,   Goyernor,  «m,  fe. 

that  additional  facts  may  not  have  that  elSect.  This 
fSetct  alone,  is  certainly  one  circumfltance  to  show  a 
waiver.  The  single  additional  fact  that  a  number  of 
years  have  been  permitted  to  pass  when  the  officer 
was  solvent,  would  go  a  great  ways,  if  unexplained,  to 
shew  a  waiver.  Bat  in  the  case  before  us,  no  steps 
were  taken  until  the  officer  had  left  the  county,  anci 
various  writs  had  been  ordered  out  by  the  plaintiffii 
and  placed  in  the  hands  of  two  succeeding  sheriffs. 
It  is  unnecessary  now  to  decide  whether  all  this  would 
be  sufficient  to  exonerate  the  original  officer  or  his 
sureties;  but  this,  and  the  fact  that  the  money  wa» 
collected,  though  not  paid  over,  we  do  regard  as  suf- 
ficient to  establish  a  waiver,  and  defeat  the  action. 

The  judgment  will    therefore   be  reversed,  and  th# 
esEDse  remanded. 


CASES   AT    COMMON    LAW, 


ARGUED   AND  DBTJBSMINED  IN  TH£ 
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The  State  ex  rel,^  &;c.,  vs.  L.  C.  Malone,  et  ah 


Habias  Corpus.  No  appeal  from  judgment  in.  The  judgment  of  a  eom- 
petent  Judge  upon  the  trial  of  a  case  brought  before  him  \>j  hdblat  eov' 
pu9,  ifl  final. 


fhox  habdkkan. 


Upon  the  petition  of  the  relator,  GUbert  D.  T. 
Malone,  his  three  children,  alleged  to  have  been 
unlawftdly  detained  from  him  by  the  respondents,  were 
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brought  by  writ  of  habeas  corpus  before  the  Hon.  Jomr 
C«  HuMPH&ETs,  Jadge  of  the  11th  Circuit,  pending  tin 
July  Term,  1855,  of  the  Circuit  Court  of  Hardeman 
county.  The  petition  prayed  that  sidd  children  might 
be  restored  to  the  relator;  and  it  was  answered  and 
proven,  among  other  things,  that  a  suit  for  divorce 
had  been  instituted  by  the  respondent,  L.  C.  Malone, 
in  the  District  Chancery  Court  of  the  State  of  Missis- 
ftippi,  at  Holly  Springs,  which  was  still  pending,  and 
that,  upon  the  institution  of  said  suit,  a  fiat  had  is* 
sued  enjoining  and  restraining  the  relator  from  all  in- 
terference with  the  reilpondent  or  her  said  children, 
until  the  final  determination  of  said  suit;  and  that  the 
parties  were  resident  citizens  of  the  State  of  Missis- 
sippi at  the  time  of  the  issuance  of  said  fiat.  Upon 
the  hearing,  testimony  was  also  introduced  develop| 
the  private  grie&  and  differences  which  had  caused 
separation  of  the  parties,  and  the  subsequent  proceed- 
ings for  a  divorce,  which  it  is  unnecessary  to  recite 
here.  Judge  Humphreys  dismissed  the  petition,  and  the 
relator  appealed  in  error. 


^e 


Fentusss  and  Yeeqer,  for  the  relator. 


M.  &  H.  B&owN,  for  the  respondents. 

Caruthbbs,  J.,  delivered  the  opinion  of  the  Court. 

The  relator  is  the  father,  and  the  defendant  Louisa, 
the  mother  of  three  minor  children,  named  Martin  B., 
Guy,  and  Richard  H.  Malone.  The  other  defendant 
b  the  father   of  said    Louisa.      The    mother  aad    ker 
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eluldren  were  at  the  hoiuie  of  her  father.  A  bill  wa« 
filed  in  the  proper  Court  in  Misaiasippi  by  the  defen- 
dant, where  both  resided,  for  a  divorce  from  the  rela«- 
tor,  and  under  an  interlocutory  order,  the  relator  was 
<^  enjoined  from  disturbing  the  eomplainant  in  her  pofl« 
session  of  the  children."  This  was  on  the  30th  July, 
1855,  and  immediately  the  mother  came  to  the  houee 
of  her  father  in  this  State  with  her  children.  On  the 
28d  August,  1855,  this  petition  was  presented  to  the 
Honorable  John  C.  Humphreys,  a  Circuit  Judge  of 
this  State,  for  a  writ  of  habeas  corpus^  to  have  the 
children  brought  before  him,  and  delivered  to  the  re- 
lator. 

The  writ  was  made  returnable  on  the  fourth  Mon- 
day of  the  next  October,  and  was  heard  in  open 
Court  on  the  24th  day  of  that  month,  when  the  pe- 
tition was  dismissed  and  the  defend^its  discharged. — 
From  this  action  o£  the  Judge  an  appeal  was  taken  to 
this  Court,  and  the  first  question  to  be  now  considered, 
is,  will  the  appeal  lie,  or  is  the  judgment  final? 

We  had  the  same  question  before  us  at  this  place 
a«  few  terms  agOt  in  an  unreported  case,  and  it  was 
decided  in  the  negative.  That  was  the  case  of  a  fu- 
gitive from  justice  from  Mississippi,  demanded  by  the 
Executive  of  that  State,  and  arrested  upon  the  war*. 
rant  or  requisition  of  the  Governor  of  this  State.  The 
writ  was  obtained  to  be  relieved  from  that  arrest  or 
confinement,  which  he  alleged  was  illegal  upon  the 
ground  that  the  ofience  with  which  he  was  charged 
in  Mississippi,  was  only  a  misdemeanor,  and  not  a 
^^erime)''  and  therefore  the  provision  of  the  constitu* 
tion  on  that   subject,  did   not  cover   the    case.      That 
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case  was  beard  in  open  Gonrt  by  tbe  Circoit  Judge, 
at  Mempbis,  and  tbe  writ  was  dismissed,  and  tbe  re- 
lator continued  in  custody. 

Upon  fiill  consideration  we  beld  in  tbat  case,  that 
the  judgment  was  final,  and  could  not  be  revised  by 
tbis  Court  eitber  by  appeal  or  writ  of  error.  A  re- 
consideration of  tbe  question  bas  not  inclined  us  to 
cbange  tbe  opinion  tben  formed. 

Tbe  object  of  tbis  great  constitutional  writ  is  to 
obtain  immediate  relief  from  illegal  confinement,  and 
it  is  issued  on  tbe  petition  of  a  person  beld  in  ciu* 
tody,  or  any  one  in  bis  bebalf,  by  some  judge,  in 
tbe  name  of  tbe  sovereign  power,  to  enquire  into  the 
cause  of  confinement,  and  if  not  legal,  to  relieve 
herefrom.  Tbe  delay  incident  to  appeals  and  imts 
of  error,  by  eitber  party,  would  defeat  the  very  ob* 
ject  of  tbe  process,  which  is,  speedy  and  summaiy 
relief  from  imprisonment.  If  tbe  parly  on  whose 
application  tbe  writ  issues,  can  appeal,  as  in  this 
case,  tbe  party  holding  in  custody  must  have  the  same 
right;  So  the  consequence  of  tbe  right  of  appeal 
would  be  tbat  tbe  unlawful  confinement  must' continiie 
until  tbe  action  of  tbe  appellate  Court  could  be  had, 
which  might  be  one  or  more  years.  This  would  de- 
feat the  great  object  of  tbis  invaluable  process  and 
highly  appreciated  remedy,  which  is,  to  set  the  prise- 
ner  free  without  delay,  when  be  is  unlawftilly  deprived 
of  bis  liberty.  To  answer  the  end  for  which  it  was 
designed,  tbe  protection  of  tbe  personal  liberty  of  the 
people,  it  must  have  life,  vigor  and  efficacy  imparted 
to  it  in  practice.  If.  it  be  subjected  to  the  "  laws  de- 
lay," it  will  no  longer  be  tbe  boast  of  fireemA.  ^U^ 
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Again:  According  to  our  practice^  this  writ  is  issaed 
by  the  Judge,  and  not  the  Clerk  of  his  Court;  it  is 
made  returnable  l^efore  himself  and  not  the  Court,  at 
«uch  time  as  he  may  designate,  without  regard  to  the 
time  of  the  setting  of  his  Court.  So,  he  may  act 
upon  and  dispose  of  the  cai^e  as  well  out  of  Court  as 
in  it.  It  is  not  the  action  of  a  Court,  but  a  Judge. 
No  one,  perhaps,  would  contend  that  an  appeal  or 
writ  of  error  would  lie  from  the  judgments  and  orders 
«f  a  judge  in  vacation,  in  the  absence  of  any  statutory 
provision  for  it.  The  jurisdiction  of  this  court  is  con* 
fined  to  cases  of  appeal,  or  writs  of  error,  and  they 
can  only  bring  cases  from  Courts  of  Record.  It  would 
not,  perhaps,  be  contended  that  the  accident  of  acting 
upon  these  cases  on  some  day  of  the  term  of  a  Circuit 
Court,  and  in  open  Court,  can  affect  the  question  now 
under  consideration,  and  that,  in  the  one  case  there 
could  be  an   appeal  and  not  in  the  other. 

fio  authority  on    this   subject  has  beeii  referred   to, 

nor  are  we  aware  that  any  exists,  except  our  own  case 

before  cited;    but,   for   tiie   reasons   already   given,  and 

pther  considerations  that  might  be  urged,  we  are  brought 

satisfactorily  to  the  conclusion  that  the  judgment  of  the 

Circuit  Judge  upon  a  writ  of  habeas  corpus,  cannot  be 

revised  in  this  Court. 

The  appeal  will  therefore  be  dismissed. 
28 
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Jambs  M .  Hubt,  Ex'b>  vs.  Johk  DouGHdTY,  et  al. 


1.  FoBOiBLx  Ektbt  AND  DsTAursR.  Certiorari.  Bond  for  cotU  and  dam- 
agtt.  What  may  be  recovered.  Act  of  1885,  ek.  84,  3|  1  and  2.  A  jndg- 
me&t  for  oosts  sgainst  a  defendant  in  ualavfUl  detainer  is  no  Batu&etion 
of  the  bond  required  by  the  act  of  1885,  ch.  84,  {{  1  and  2,  upon  remoT- 
ixig  said  oanse  by  certiorari  into  the  Circuit  Court.  The  plaintiff  has  tbo 
his  right  of  actioa  upon  the  bond  for  damages  sastained  by  rewon  of  ih» 
unlawful  detainer. 

2.  CoYXKAirT  Real.  Act  of  1885,  eh.  84,  {  2.  The  bond  required  by  the 
act  of  1885,  di.  84,  {  2,  for  eertiorari  to  remote  eases  of  foroible  entry  and 
datainer  and  onlawftal  detainer  into  the  Circuit  Court,  is  not  a  coTenanl 
real  running  with  the  land ;  and  suit  fmr  damages  may  be  maintained 
thereon  by  the  personal  repvesentatiTe. 


mOH  CABBOLli. 


Thifl  is  an  action  of  covenant  fr<Hn  the  Circott 
Court  of  Carroll  county.  The  conditions  of  the  bond 
sued  on,  and  the  other  material  facts  of  the  case  are 
sufficiently  given  in  the  opinion.  At  the  December 
Term,  1852,  before  Fitzgerald,  Judge,  there  was  ver- 
dict and  j'udgment  for  the  defendants.  The  plaintiff 
appealed  in  error. 

L.  M.  Jones,  for  the  plaintiff.  ' 

The  bond  upon  which  the  action  in  this  case  is 
brought,  is  g^ven  under  the  act  of  1835,  ch.  84,  §  2, 
K  &  C,  848. 
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The  charge  of  the  Jadge  amounts  to  thia,  that  the 
bond  upon  which  this  suit  u  brought,  is  a  covenant 
real,  running  with  the  land;  and  2d,  that  there  was  no 
breach  in  the  ancestor's  lifetime;  hence  the  action 
could  not  be  sustained  by  the  personal  representative, 
but  mu9t   be  brought  in  the  name  of  the  heir. 

« Covenants  real,  or  such  as  are  annexed  to  estates 
shall  descend  to  the  heir,  and  he  alone  shall  take  ad« 
vantage  of  them. — Bacon  Ab.  Title  Gov.,  £.  2. — ^For 
further  illustration  of  what  is  a  covenant  real,  and 
binding  assignee,  8.  For  farther  illustration  of  what 
is,  or  is  not  a  covenant  real,  3,  Com.  Dig.,  title  Cov% 
B.  1,   et.  seq.  255. 

As  instances  of  covenants  real,  may  be  mentioned 
covenant  of  warranty  of  seizin,  for  quiet  enjoyment, 
for  further  assurance  of  title,  &c.,  covenants  of  par- 
cenors  upon  petition  to  acquit  each  other  of  suits  is- 
suing out  of  the  land.  We  see*  that  in  the  instances 
mentioned,  the  covenant  does  and  must  necessarily  de* 
scend  with  the  land;  that  the  covenant  is  inseparable 
from  the  estate;  is  in  truth  a  part  and  parcel  of  the 
title  to  the  estate,  and  could  not  well  exist,  separate 
and  apart  from  the  estate. 

Analogous  in  principle  are  the  cases,  where  a  party 
seized  in  fee  makes  lease  for  life  or  years,  reserving 
rent;  and  there  are  covenants  for  repairs,  &c.,  &e.  In> 
all  such  cases  the  reversion  would  dravir  along  with  it 
any  rent  not  due^  on  death  of  lessor,  or  repairs,  ^., 
as  an  incident,  and  hence  the  right  of  action  must 
exist  in  the  heir. 

^Chattels  real,  or  things  immovable,  are  such  as 
are  annexed  to,  and  savour  of,  the  freehold  and,  iahert 
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itance,  euch  as  an  interest  for  years,  in  houses,  lands, 
advowsons,  &c.»  the  interest  in  an  estate  by  statofte 
staple,  merchant,  or  elegit  and  mortgages,  and  these 
also  regularly  go  to  the  executor." 
.  The  condition  in  the  covenant  in  this  case,  is  to 
prosecute  the  suit  with  effect,  or  to  pay  costs,  dam- 
ages, &c.  How  can  the  covenant  in  this  caBC  be  held 
to  be  a  real  covenant  running  with  land?  Is  it  not 
a  personal  covenant,  to  do  an  act,  purely  personal, 
wholly  irrespective  of  land?  viz:  To  prosecute  a  soit 
with  effect,  or  on  failure,  to  pay  costs,  damages,  &c. 

And  would  the  idea  ever  have  presented  itself  to 
the  mind,  that  this  is  a  real  covenant,  running  with 
the  land,  but  for  the  fact,  that  in  estimating  a  por- 
tion of  the  damages,  you  have  to  look  to  land  in 
ascertaining  the  amount? 

Our  statutes  expressly  provide,  that  in  actions  of 
forcible  entry  and  detainer,  title  shall  not  be  inquired 
into.  All  that  we  can  legally  know  in  such  action 
is,  that  the  party  bringing  such  action,  if  successful, 
had  the  right  of   possession  as    against  the   defendant 

If  that  right  of  possession  spring  from  a  term  of 
years,  statute  staple,  or  merchant,  or  were  even  that 
naked  right  of  possession  which  a  prior  trespasser  has 
against  ell  subsequent  trespassers;  yet  would  the  plain- 
tiff have  a  rig^t  of  recovery,  and  the  bond  given 
under  the  stittute,  would  be  a  covenant  real,  running 
with  the  land,  and  would  descend  to  the  heir,  as 
something  inseparaUe  from  the  realty,  and  the  hear 
alone  would  have  the  right  of  action  upon  the  land  as 
having  descended  with  the  realty  to  him,  and  as  part 
oi  his  estate,  when  in  fact  no  estate  ever  did  descend 
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to  him,  or  even  could  in  many  instances,  and  when, 
if  in  fact  it  had  descended,  yoa  can  only  know,  as 
matter  of  law,  that  the  plaintiff  was  entitled  to  the 
possession.  This  manifest  absurdity,  it  occurs  to  me 
results  fVom  holding  that  the  bond  in  this  case  is  a 
covenant  real. 

But  were  this  a  covenant  real  running  with  the 
land,  it  is  insisted  that  there  was  a  breach  in  the 
lifetime  of  testator.  '  The  condition  was  never  perform- 
ed; testator  recovered  in  his  lifetime;  some  two  yean 
after  the  bond  was  given,  he  died. 

The  evidence  shows  that  the  damage  during  testa* 
tor's  life,  was  from  $400.00  to  9600.00.  Vidk:  Shaw 
vs.  Wilkins^  8  Humph.,  647;  Havins  vs.  Bickfordy 
0  Humph.,  673;  Williams  on  Ex'rs.,  680,  8d  Am. 
from  4th  London  Edition.  The  cases  of  Kingdom  vs. 
Nottle,  and  King  vs.  JoneSy  appear  to  be  a  departure 
from  the  old  rule,  and  they  have  not  been  followed 
in  more  recent  adjudications.  Mitchell  vs.  Wan^eny  5 
Conn.  R.  497.  The  determination  in  the  case  of 
Kingdom  vs.  Notile  is  against  the  ancient,  uniform  and 
established  law  of  Westminster  Hall. — 1  Selwyn's  Nisi 
Pritts,  Title  Cov't.,  481,  et  seq.  and  notes. 

M.   and  H.   Browk,  for  the  plaintiff. 

This  is  an  action  of  covenant  on  a  bond  given  for 
the  prosecution  of  an  action  of  forcible  entry  and 
detainer,  under  the  act  of  1835,  ch.  84. — See  Caruth* 
ers   and  Nicholson^s  Rev.  348 

On  the  trial  before  the  jury,  the  Oourt  charged  die 
jury,    *^that  the  covenant  sued  on  in  this  action^  oit  ike 
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death  cf  Robert  Hurt^  descended  to  and  vested  in  his 
heirs  at  ktw,  and  theU  his  personal  r^esentative  cauU 
not  maintain  an  action  on  it.  That  there  was  no  breach 
of  the  covenant  until  iks  action  for  forcible  erUry  and 
detainer  was  ended  and  decided^  and  Robert  Hurt  hav* 
ing  died  during  its  pendency  there  was  no  breach  in 
his  lifetime^  and  consequently  no  right  of  action  in  his 
personal  representative.^^ 

On  this  diarge,  the  joiy  found*  for  the  defendanta 
A  new  trial,  being  refused,  plaintiff  appealed  to  this 
Court. 

In  this  opinion  of  the  Court,  we  think  there  is 
manifest  error.  The  Court  assumes  the  paper  sued 
on  to  be  a  covenant  real^  running  with  the  land, — See 
2  Bacon's  Ab.,  page  5d5,  Title  Cov.,  E.  2.,  where,  as 
will  be  seen,  it  is  entirely  different  in  all  its  essentiid 
features.  The  paper  sued  on  is  a  "bond,"  given  under 
a  statute  for  the  prosecution  of  a  suit.  Instead  of  run* 
ning  with  tlie  land^  it  runs  with  the  law  suit^  and  is  to 
secure  such  "  costs  and  damages "  "  as  shall  decree  to  the 
defendant"  in  the  suit.  As  a  part  of  these  "damages'* 
he  may  recover  for  the  "wrongful  detention;'*— certainly 
the  paper  sued  on  is  as  far  removed  from  the  class 
of  covenants  real  running  with  the  land,  referred  to 
by  the  Court,  as  could  well  be  imagined. 

The  first  suggestion  of  the  Court  is,  "What  effect 
or  meaning  is  to  be  given  to  the  word  daynages,  used 
in  the  condition  of  this  bond?  Has  it  any  effect  at 
all?  In  all  suits,  the  Court  adds,  commenced  by  writ 
or  summons,  the  plaintiff  is  required  by  statute,  to 
give  bond  and  security  for  the  prosecution  of  his  suit, 
and   the  form  of  the  bond  is  precisely  like  this — ^'to 
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prosecute  wifh  effect,  or  in  ease  of  failore,  to  pay  aU 
«08ts  and  damages  incident  to  such  faiiore.*' 

The  Court  seems  to  be  laboring  under  a  mistake, 
in  regard  to  die  condition  of  the  bond,  and  probably 
a  mistake  also  as  to  the  statute  under  which  it  was 
given. 

The  bond  in  questien  is  dated  and  was  executed 
the  2d  of  March,  1840.  This  was  before  the  passage 
of  the  act  of  1842,  chap.  86.  It  was  given  under 
*the  act  of  1835,  chap.  84.  The  first  section  provides 
that  it  shall  be  the  duly  of  the  Judge,  ^'If  he  shall 
be  of  opinion  said  petition  ought  to  be  granted,  to 
order  the  applicant  for  such  writs  to  give  bond  and 
security  to  pay  and  satisfy  all  such  costs  and  dama- 
ges, as  lEftiall  accrue  to  the  defendant  in  the  petition 
for  the  wrongful  prosecution  of  Kis  suit."  The  second 
section  is  in  these  words,  ''It  sfaaU  be  the  duty  of 
the  clerks  of  the  Circuit  Court  hereafter,  when  they 
shall  take  a  bond  and  security  for  the  prosecution  of 
A  suit  for  forcible  entry  and  detainer,  or  unlawful 
detainer,  to  take  such  bond  conditioned  to  prosecute 
such  suit  with  effect,  or  to  pay  and  satisfy  all  costs 
and  damages  for  the  wrongful  prosecution  of  such 
£uit,  and  to  pay  and  satisfy  the  defendant  in  damages 
for  the  wrongful  detention  of  the  premises.^  The  bond 
in  this  case  follows  the  v>ords  of  the  second  section 
of  this  statute,  and  is  conditioned  to  pay  damages  for 
the  ''wrongful  detention." 

This  is  therefore  a  bond  seeuriDg  two  etyecls.  Ist 
It  is  for  *^  costs  and  damages,"  for  the  wrongful  pros* 
eeution  of  the  suit;   and    second,   to  secure   the   pay* 
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ment  of  *^  damages  "  for  the  wrongftil  deteittion  of  th« 
premises." 

By  law  a  judgment  by  motion  could  he  rendered 
on  this  bond  for  ^' costs  and  damages/'  arising  from 
wrongful  prosecution  of  the  suit,  which  was  the  costs^ 
and  nothing  more.  But  ^^  damages  for  the  wrongful 
detention  of  the  premises^  (which  included  all  dama- 
ges growing  out  of  that  detention,  and  springing  from 
the  wrongful  acts  or  possessions  of  the  defendant  while 
holding  possession  wrongfully,)  couTd  not  be  recovered 
in  the  forcible  entry  and  detainer  suit.  The  verdict 
was  guilty  or  not  guilty,  and  the  judgment  for  posses- 
sion and  costs ;  —  no  damages  beyond  costs  could  be 
recovered.  (See  the  statutes,  and  see  the  verdict  in 
this  case.)  The  damages  beyond  costs  was  the  proper 
subject  for  another  action  brought  on  the  bond.  Ths 
action  on  the  bond  after  the  determination  of  the  for- 
cible entry  and  detainer,  is  the  only  remedy  for  dam- 
ages beyond  cost. 

The  act  of  1642,  chap.  86,  (passed  after  the  com- 
mencement of  the  forcible  entry  and  detainer  in  ques- 
tion, and  not  applicable  to  it,)  authorizes  a  recovery 
of  damages  beyond  costs.  On  bonds  given  under  the 
act  of  1835,  and  before  that  statute,  the  only  remedy 
was  by  separate  action.  This  is  believed  to  be  the 
plain  operation  and  efiect  of  the  statutes,  and  the 
uniform  practice  under  them.  If  this  is  not  correct, 
what  remedy  had  a  party  on  his  bond  to  secure  him 
in  damages  for  wrongful  detention  before  the  act  of 
1842?  This  act  gires  no  new  right,  it  gives  an  addi- 
tional remedy  only.  It  allows  these  damages  to  he 
assessed  in  the  forcible  entry  and  detainer  oase,  without 
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driving  the  party  to  another  action,  which  could  not 
he  done  before  that  statute. 

We  think,  therefore,  that  this  is  not  an  ordinary 
bond  for  costs.  It  goes  far  beyond  this  and  covers 
rents,  and  profits,  and  all  other  damages  arising  from 
wrongful  detention.  We  think  that  we  find  no  remedy 
for  these  damages  in  the  forcible  entry  and  detainer 
case.  And  it  necessarily  follows  that  a  judgment  by 
motion  for  costs  is  no  bar  to  our  recovery  in  this 
action. 

The  pleadings  in  the  cause  are  believed  to  be  cor* 
rect.  But  whether  so  or  not,  does  not  appear  to  be 
material  to  investigation.  No  such  question  is  pre- 
sented by  the  record.  We  ask  a  reversal,  and  that 
the  cause  be  remanded. 

The  certiorari  is  not  in  forcible  entiy  and  detainer 
cases  a  substitute  for  an  appeal. — See  act  of  1821,  oh« 
14,  §  18.  It  is  a  suit  to  reverse  the  decision  of  the 
magistrates.  ^'The  defendant"  referred  to  in  the  act 
of  1885,  ch.  84,  is  the  defendant  in  the  proceedings 
commenced  in  the  Circuit  Court.  The  defendant  re- 
ferred to,  is  the  same  in  both  sections.  The  first  sec- 
tion refers  to  a  case  where  the  plaintiff  in  the  jcertuh 
rari  is  not  in  possession.  The  second  section,  to  where 
he  is  in  possession,  in  which  case  he  must  give  a 
bond  with  the  additional  condition.  The  bond  in 
question  is  under  the  second  section. 

I.  K.  and  A.  Hawuns,  for  the  defendants: 

This  action  is  brought  upon  a  covenant  to  pay 
rent,  and  against  damage  to  land,  and  is  a  covenant 
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teal; — coveDants  real  are  thoBe  which  have  for  their 
object,  something  annexed  to,  or  inherent  in,  at  con* 
neeted  with  land  or  other  real  property. —  3  Croise  oa 
Real  Property,  68,  §  16.  Such  covenants  rtm  with  the 
land. 

The  suit  shonld  have  been  in  the  name  of  the 
heirs,  and  not  the  executor,  as  covenants  real  go  to 
the  heirs  and  not  the  executors. — 3  Cruise  on  Real 
Property,  68,  §  16:  Ghit^  on  Con.,  308:  WiUiams  on 
Ex.,  518  to  21. 

Covenants  for  rent  are  covenants  that  run  with  the 
land. —  3  Cruise  on  Real  Property,  70,  71. 

Where  the  lessee  covenants  to  repair  and  fails,  the 
covenant  is  annexed  to  the  land,  and  descends  to  the 
heir. —  3  Cruise,  69,  §  19:  Laugher  vs.  WiUiwns.  Lt 
this  case  it  was  so  ruled  diough  the  heir  was  not 
named. 

A  covenant  which  runs  with  the  land  will  go  to 
tiie  heir,  not  only  without  naming  him,  but  where  it 
is  made  with  the  covenantee  and  the  executore.— Ist 
WilUams  on  Ex.,  569. 

And  the  heir  may  have  an  action  on  a  covenant 
real,  although  nothing  has  descended  on  him  from  the 
ancestor,  with  which  the  covenant  can  run. — ^Williams 
on  Ex.,  568. 

According  to  the  old  authorities,  when  such  a  cov- 
enant has  been  broken,  in  the  lifetime  of  the  testator^ 
the  rule  was  that  the  personal  representative  might 
sue,  but  this  rule  has  been  directly  qualified,  in  the 
case  of  Kingdom  vs.  NottlCy  and  King  vs.  Jones,  in 
which  it  was  held  that  when  there  are  covenants  real, 
that  is,  which  run  with  the   land  and  descend   to  the 
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heir,  though  there  may  have  been  a  formal  breach  in 
the  lifetime  of  the  ancestor,  yet  if  the  substantial 
damage  has  taken  place  since  his  death,  the  real  rep- 
resentative  and  not  the  personal,  is  the  proper  plain- 
tiff—Com.  Dig.  9:      Williams  on  Ex.,  569-70. 

Although  the  breach  accrues  in  the  lifetime  of  the 
ancestor,  yet  if  the  ultimate  damage  be  not  sustained 
until  after  his  death,  the  action  remains  to  the  heir 
and  not  to  the  executor. — King  vs.  Janes:  I  Williams 
on  Ex.,  570. 

This  court,  in  the  case  of  Shaw  et  al  vs.  WilkinSy 
administrator,  8  Humph.,  650-1,  recognise  the  cases  of 
Kingdom  vs.  Nottlcy  and  the  case  of  King  vs.  Janes^ 
as  authority. 

The   right  of  a  personal    representative    to    sue  on. 

« 

a  breach  of  covenant,  made  with  the  deceased,  is 
confined  to  cases  in  which  the  breach  can  be  stated 
as  a  damage  to  the  personal  estate. —  1  Williams  on 
Ex.,  572. 

If  rent  be  not  due  at  the  death  of  the  ancestor, 
the  rent  goes  to  the  heir  and  not  to  the  executor. — 
1   Williams  on   Ex.,  586,  7,  8. 

The  plaintiff  has  no  where  in  his  declaration  al* 
leged  that  the  interest  of  his  testator  was  a  chattel 
interest,  and  that  the  damage  was  to  his  personal  es- 
tate. It  must  be  alleged  that  the  testator  had  a 
chattel  interest,  otherwise  it  will  be  presumed  that  he 
was  seized  in  fee;  then  the  rents  belong  to  the  heir 
and  not  the   executor. — 1   Williams  on  Ex.,  584. 

To  entitle  an  executor  to  maintain  an  action  upon 
^         a  covenant  made  with  his  testator,  he  must  allege  in 

declaration  that  the  breach  accrued  in  the  lifetime 
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of  the  testator,  and  that  the  damage  thereby  was  to 
his  personal  estate;— neither  of  these  facts  are  alleged 
in  this  case*  But  the  plaintiff  declares  for  the  use 
and  wear  of  mills,  for  cutting  growing  timber,  and  for 
rents,  and  does  not  assign  the  breach  in  the  lifetime 
of  the  testator.  In  this  case  the  breach  was  some 
three  years  after  the  death  of  the    testator. 

It  is  insisted  by  the  plaintiff^s  counsel,  that  this  is  a 
bond  given  to  secure  the  plaintiff  against  cost  and 
damages;  upon  which  the  defendant,  Dougherty,  prose* 
cutes  his  suit,  and  to  secure  him  in  damages  for  the 
wrongful  detention  of  the  premises ;  and  that  he,  upon 
his  motion  to  recover  cost,  could  not  recover  for  the 
wrongful  detention'  of  the  premises;  therefore,  he  insists, 
that  he  has,  notwithstanding  his  former  recovery,  a 
right  to  prosecute  this,  a  second  suit;  for  his  motion 
against  the  securities  must  be  regarded  in  that  light, 
and  held  to  be  by  him  the  covenantee,  a  suit  upon 
the  bond.  To  permit  him  to  prosecute  this  suit  under 
the  circumstances,  would  be  to  allow  the  covenantee 
to  maintain  two  separate  suits  upon  the  same  bond; 
but  it  is  argued  that  tiiey  are  separate  and  distinct 
covenants,  although  in  the  same  bond.  To  this  it  is 
answered;  admitting,  for  the  sake  of  argument,  that 
they  are  distinct  covenants,  yet  they  grow  out  of  the 
same  transaction,  and  if  broken  at  all,  are  simultane- 
ously broken,  and  to  permit  two  suits  to  be  brought 
upon  a  covenant  or  a  bond,  containing  two  or  more 
separate  covenants,  all  growing  out  of  the  same  trana* 
action,  and  broken  at  the  same  time,  would  be  to 
permit  a  plaintiff  to  harrass  a  covenantor  with  unne* 
cessary    suits,    and  to   tax    him  with  unnecessary    and 
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QDQsaal  costs.  It  cannot  be  said  in  this  case  thai 
diere  are  not  two  suits  upon  this  bond,  because  the 
plaintiff  elects  to  prosecute  his  rights  in  a  summary 
way,  that  being  a  provirion  in  our  law  for  the  bene* 
fit  of  plaintifl&y  he  by  taking  his  judgment  upon  mo* 
tion  against  Dougherty  and  the  securities,  has  elected 
tiiat  as  his  remedy.  If  he  had  not  so  intended  he 
might  have  taken  his  judgment  against  Dougherty  alone 
for  the  cost,  and  then  have  prosecuted  his  right  by 
action  in  covenant  or  upon  sci.  fa.  against  Dougherty 
and  the  securities. 

But  it  is  assumed  that  this  bond  is  not  like  other 
bonds,  and  that  in  addition  to  the  security  for  cost, 
that  it  is  a  security  for  the  ii\jury  .  to  the  possession, 
and  therefore,  that  the  verdict  in  this  cause  ought  to 
be  set  aside.  There  is  in  this  record  no  proof  of  an 
iiyury  to  plaintiff's  possessions,  and  inasmuch  as  he 
cannot  recover  for  an  iiyury  to  the  freehold,  the  tes- 
timony of  that  character  all  having  been  objected  to, 
there  was  no  proof  upon  which  the  jury  could  find 
in  his  favor: — this  Court  wiU  not  reverse  when  justice 
has  been  done.  Inasmuch  then,  as  the  breach  has 
been  once  judicially  ascertained  and  damages  adjudged, 
no  other  damage  could  be  presumed.  The  only  proof 
on  the  subject  of  damages  in  this  record,  is,  as  to 
waste  in  timber  and  other  injury  to  the  freehold,  for 
which  the  plaintiff  cannot  recover,  as  was  determined 
in  the  case  of   SuUle  vs.    White. — 1    Swan's    Reports, 

Hakbib,  J.,  delivered  the  opinion  of  the  Court. 

Robert  Hurt,  plaintiff's  testator,  lurought  an   action 
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against  Dougherty,  for  forcibly  detaining  the  miUs  and 
land  particularly  set  forth  and  described  in  his  "warrant 
He  recovered  judgment  against  him  before  three  justices 
of  the  peace  fin*  the  county  of  Carroll,  and  Dough^ty 
brought  the  cause  by  writs  of  certiorari  and  supersedeas^ 
into  the  Circuit  Court  of  said  county;  to  obtain  said 
writs,  he  and  the  other  defendants,  as  his  securities, 
executed  the  bond  before  the  clerk,  upon  which  the 
present  action  is  founded.  The  conditions  of  the  bond 
are,  that  he  shall  prosecute  his  certiorari  with  effect,  or 
in  case  of  failure  therein,  he  will  pay  all  costs  and 
damages  for  wrongfully  suing  out  said  writs  and  prose- 
cuting said  suit,  *<and  pay  and  satisfy  the  defendant  in 
damages  for  the  wrongful  detention  of  the  premises, 
then  this  bond  to  be  void,  else  ta  remain  in  fiill  foree 
and  effect.''  Upon  a  trial  in  the  Circuit  Court,  a  juiy 
found  Dougherty  guilty  of  the  forcible  detention  of  the 
premises,  and  there  was  judgment  rendered  against  him 
and  his  securities  for  the  costs,  and  a  writ  of  restitu- 
tion awarded;  and  Dougherty  prosecuted  an  appeal  in 
tiie  nature  of  a  writ  of  error,  to  this  Court.  During 
the  pendency  of  the  appeal,  Hurt  died;  his  death  was 
suggested,  and  the  appeal  abated.  The  judgment  in 
the  Circuit  Court  was  revived  on  scire  facias^  in  the 
name  of  his  heirs,  who  were  afterwards  put  into  the 
possession  of  the  premises;  and  this  action  of  covenant 
is  brought  on  the  bond  by  his  executor,  for  the  purpose 
of  reoovering  ^^  damages  for  the  wrongfid  detention  of 
the  premises."  To  a  declaration  in  the  ordinary  form, 
with  a  proper  assignment  of  breaches,  there  is  a  plea 
of  ''  covenants  performed." 

Upon  the  trial    in  the    Circuit   Court,   the   defence 
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waa  rested  on  two  grounds:  first,  that  as  there  wa» 
judgment  rendered  by  the  Circuit  Court  for  the  costs  in 
said  action  of  forcible  detainer  against  the  defendants, 
agreeable  to  the  second  condition  of  l^e  bond,  it  wbb 
assumed  that  it  was  a  satisfctction  of  the  bond — that 
it  could  not  be  split  into  several  causes  of  action,  and 
that,  therefore,  this  cause  of  action  could  not  be  mam* 
tained.  Second,  that  the  bond  was  a  covenant  real, 
running  with  the  land,  and  that,  upon  the  death  of 
Robert  Hurt  it  descended  to,  and  vested  in  his  heirs, 
and  that  this  action  could  not  be  maintained  by  his  . 
personal  representatives. 

This  latter  ground  of  defence  was  fully  sustained 
in  the  charge  the  Circuit  Judge  gave  to  the  jury,  to 
which  exception  was  taken  by  the  plaintiff;  there  was 
verdict  and  judgment  for  the  defendant,  a  motion  for 
a  new  trial  made  and  overruled,  and  an  appeal  in  the 
nature  of  a  writ  of  error  to  this  Court. 

We  will  examine  these  grounds  of  defence  in  the 
order  in  which  they  are  presented;  and,  first:  Was  the 
judgment  against  these  defendants  for  costs,  a  satisfac* 
tion  and  discharge  of  the  bond?  We  think  not.  Thfa 
bond  was  taken  pursuant  to  the  provisions  of  the  act 
of  1835,  ch.  84,  C.  &  N.,  848.  The  first  section  re« 
quires  the  party  applying  for  writs  of  certiorari  and 
iupersedeaSf  in  cases  of  forcible  or  unlawful  detainer, 
^to  give  bond  and  security  to  pay  and  satisfy  all  such 
costs  and  damages  as  shall  accrue  to  the  defendant  in 
the  petition  for  the  wrongful  prosecution  of  his  suit.'* 
And  the  second  section  requires  this  additional  condi- 
tion to  be  in  the  bond, — ^that  is :    That  he  shall  <<  pay 
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mnd  satisfy  the  defendant  in  damages  for  the  ^wrongiiil 
detention  of  the  premises." 

It  is  clear,  that  it  was  the  intention  of  the  Legis- 
latore  in  requiiffeg  these  two  distinct  conditions  in  the 
bond,  to  secure  the  '^  defendant  in  the  petition,"  not 
only  in  the  costs,  but  also  in  the  '*  damages  for  the 
wrongful  detention  of  the  premises."  But  as  the  law 
then  stood  he  oould  only  recover  in  the  action  in  which 
the  bond  was  given — the  costs  provided  for  by  the 
condition  first  above  noticed;  then,  certainly  it  was 
the  intention  of  the  Legislature  that  he  might  bring 
an  original  suit  on  the  bond  for  a  breach  of  the  sec* 
ond  condition,  to  recover  '^  damages  for  the  unlawful  de- 
tention of  the  premises."  Otherwise,  the  second  section 
of  the  statute  and  the  condition  under  it  in  the   bon^i 

would  be  wholly  nugatory. 

« 

We  could  not  suppose  the  Legislature  guilty  of 
such  an  absurdity.  As  to  the  second  ground  of  de- 
fence, that  this  is  a  covenant  real  running  with  the 
land,  and  upon  the  death  of  Robert  Hurt  it  descended 
to  and  vested  in  his  heirs,  we  think  it  wholly  unten- 
able. This  is  a  statutory  bond  given  for  the  prosecu- 
tion of  a  suit,  and  possesses  but  few  of  the  elements  of 
a  covenant  real,  running  with  the  laVid;  but  we  deem 
it  unnecessary  to  enter  upon  the  discussion  of  that 
question,  as  we  think  it  is  clear  there  was  a  breach 
of  the  covenant  in  the  lifetime  of  Robert  Hurt,  and 
that  the  right  of  action  survived  to  his  personal  repre- 
sentatives.—  See  Skaw  et^  al.  vs.  Wilkins,  Adm'r,  8 
Humph.,  647. 

The  failure  of  Dougherty  to  prosecute  his  suit  with 
effect  in  the  Circuit  Court,  was   a  breach  of  his  cove* 


APRIL  TERM,  1856.  4t 

'James  M.  Bmi,  Bx'r,  m.  John  Dotti^berty,  €t  aL 

• —  . ..   ■  . 

nant.  It  is  tnie,  that  by  hia  appeal  in  error  to  Ais 
Court,  he  suspended  the  operation  of  the  judgment  of 
the  Circuit  Court,  but  when  his  appeal  abated,  it  left 
that  judgment  in  full  force,  and  vraai  a  breach  of  the 
covenant  from  the  day  it  was  rendered.  We  there- 
fore think,  that  the  Circuit  Judge  erred  in  his  instmc- 
'lions  to  the  jury,  when  he  held  that  diis  was  a  covenaat 
real — that  there  was  no  breach  during  the  lifetime  of 
Robert  Hurt  and  that  this  action  could  not  be  main- 
tained by  his  personal  representative. 

As  to  wliat  are  the  elements  or  grounds  of  dama- 
ges embraced  by  the  words  of  the  statute  and  bond, 
-*'  for  the  wrongful  detention  of  the  premises,''  at  pres- 
ent we  give  no  opinion;  that  question  not  being  prop- 
erly before  us,  the  Circuit  Judge  having  given  no  chai^ 
upon  that  point. 

The '  judgment  will  be  reversed,  and  the  caiMr  re« 
manded  for  anotiier  trial. 

29 
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An  aotm  on  tiio  oas^  m»y  b«  nuintvinod  hj  Uie  Tondee  of  a  bUto,  for  » 
concealiiiont  of  substantial  defects  in  the  slaye,  which  are  known  to  the 
'  render  bat  not  to  the  rendee,  althongh  such  defects  are  corered  by  a  war- 
ranty of  soundness,  if  the  tondee  retard  or  ofl«r  to  ntoxA  the  sUto  i»  tiir 
Tender  within  a  reasonable  time. 


IKOll   OIBBOir. 


This  action  on  the  case  u  fitim  Hie  Cbrciut  Conrt 
of  Gibson  county.  At  the  NovemfMT  Term,  1865»  be- 
Ibre  Fitzgerald,  Judge,  there  waa  verdict  and  judgment 
for  the  defendant.      The  plaintiff  appealed  in  error. 

M.  R.  Hux,  for  the  plaintiffi 

WnuABis  &  Carthel,  Radis  &  Frbewait,  for  the  de- 
fendant. 

CAR0THBRS,  J.,  delivered  the  opinion  of  the  Court. 

This  was  an  action  on  the  case,  for  fraud  in  the 
sale  of  a  slave.  The  plaintiff  declares  that  the  de- 
fendant "falsely  and  deceitfidly  represented  the  said 
slave  to  be  sound  except  one  hip,  and  a  good  house 
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siSrvaat;  whereas,  in  Irath,  one  ef  her  arms  had  been 
broken,  or  out  of  j^aee,  and  she  was  otherwise  nn«^ 
floand  and  diflordored,  and  had  a  dangerous  and  vio* 
kfiftt  temper  and  didpoeition;  was  ungovernably  las]r, 
and  totally  unfit  for  a  house  serTant-^^-^all  of  whiell 
was  we41  known  to  the  defendant"  A  bill  of  sale 
in  the  ordinary  form,  with  ooTonatits  of  title  and  war« 
ranty  was  executed.  But  this  suit  is  not  brought  upon 
ftbat,  but  upon  the  ground  of  fraud  in  the  sale  in  the 
sappression  of  the  known  fact  that  the  slSrVe  had  a 
d^eet  in  one  of  her  arms,  and  various  vices  in  habit 
and  disposition.  The  proof  shows  Ifaat^  the  arm  ef 
the  slave  had  been  iqjured  by  fracture  or  disloeation, 
and  that  it  lessened  her  value,  and  that  the  fact  was 
kndwn  to  defendant;  but  it  conflicts  upon  the  extent 
ef  iiyury,  and  whether  the  defect  was  known  to  the 
plaintiff.  The  inflrraities  of  temper  and  haMt^  are 
alao  proved.  Hie  Gipcnlt  Judge'  charged,  *'that  as  to 
the  arm  the  plaintiff  had  a  warranty  under  seal  and 
moBt  sue  en  that,  and  oould  not  recover  for  any  un* 
eoiindness  in  this  form  of  action*'' 

2.  ^That  a  man  was  not  liable  for  mere  praise 
er  commendation  of  his  property,  and  that  if  they  be- 
tieved  everything  the  plaintiff  had  proved^  he  oould 
not  recover.*' 

This  ladt  piopositten  is  certainly  well  sustained  by 
antiiority.  The  proof  showed  that  the  defendant,  sft 
the  time  of  the  sale,  spoke  in  high  praise  of  the  girl 
as  a  house  servant  and  fidd  hand,  except  for  plough^ 
ing,  dtc.  WhetfacB  this  were  true  or  ikbe,  would  net 
affect  thtf  sale,  or  mder  Vbe  vend<Hr  liable  te  an  ae» 
.  lion.      Hcramrer  eensorahle  this  may  be  in   morals,  If 
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fietliM,  it  is  not  a  groand  of  action  in  Ulw^  unless  the 
purchafle  is  made  in  reference  specially  to  such  par- 
tieolar  qualitieSf  as  it  Ikils  under  the  head  of  ^oidi* 
nary  praise  ai&d  conunendation,"  spokta  of  in  die 
bodes.  Neither  is  a  vendor  bound  to  disclose  moral 
defects  or  vidbus  habits,  though  they  may  be  known 
to  him,  unless  the  oontraot  is  made  spedially  with  a 
Tiew  tosuch   qualities. — 4  Hum.,  896. 

But  the  main  question  is  upon  the  first  proposition 
in  the  charge.  The  proof  showis  that  the  defendant 
affirmed  at  the  sale  that  the  slave  was  sound  except 
some  ix\jury  in  the  hip,  and  the  fact  of  an  injwy  to 
thie  arm  was  not  disclosed,  though  well  known  to 
him.  The  Judge  charges  the  law  to  be,  that  for  thui 
fraud  in  the  suppression  of  the  faet,  no  action  can 
be  brought  except  upon  the  watranty  of  soundness  in 
the  bill  of- sale,  as  it  is  covered  thereby.  In  this, 
we  think  his  Honor  erred.  We  think  the  law  is  well 
settled*  that  for  tbe  concealment  of  aubstantial  defects 
in  the  jNrop^ly,  although  covered  by  the  warrantf, 
which  are  known  to  the  vendor  and  not  to  the  ven* 
doe,  an  action  on  the  case  for  the  fraud,  or  an  action 
of  covenant  on  the  warranty,  may  be  brought  at  &e 
election  of  the  party  iqjured. —  WiUiams  yv.  Ettui^  S 
Hum.,  68;  Allen  vs.  Anderson^  8  Hum.,  561. — TWii* 
ion  vs«  Winn,  12  Wheaton,  188,  17  WendeU,  195.  Bat, 
accordifig  to  these  authorities,  to  authorize  this  aetion 
inhere  there  is  a  warranty  eovering  the  defect,  «<he  pro* 
perty  must  be  returned  or  tendered  to  the  vendor  in  a 
reasonable  time.  The  rule  of  damages  would  be  dif- 
£arent  in  the  two  forms  of  action,  and  ao  would  the 
meaauro  of  proof.     Knowledge  of  the  defeet  would  ba 
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BeeetNMry  ia  case,  bat  wd  in  oovenant.  The  torvaw  m 
fcanded  on  the  fraild>  wd  the  latter  on  the  contrMl 
In  this  caae^  the  sale  wae  made  in  November,  1SM» 
and  on  the  payment  of  a  part  of  the  money  the  next 
Jannary,  a  deductien  wae  daimed  on .  atiooant  of  the 
arm,  which  the  defendant  refueed^  and  alleged  that  the 
&ct  in  relation  to  that  defect  was  fnlly  disclosed  to  tha 
plaintiff  at  the  time  of  the  sale,  and  this  he  did  nat 
deny,  bnt  remaiaed  silent.  He  then  paid  np  $800  of 
the  $390,  which  he  had  agreed  to  pay  for  tiie  slara. 
No  return  of  the  slave  was  then,  or  at  any  other  time, 
made,  or  offered  to  be  made.  The  proper  legal  steps 
were  not  therefore  taken  to  cancel  or  annul  this  trade, 
so  as  to  authorize  an  aetioo  on  the  case  for  the  al* 
leged  fraud. 

The  result  then  is,  that  although  there  was  an  error 
of  law  on  this  point,  in  the  charge  of  the  Court,  yet 
no'ii\jury  accrued  to  the  defendant  thereby,  as  the  facts 
proved  in  the  case  would  not  have  authorized  a  recov- 
ery upon  a  correct  charge.  We  do  not  reverse  for 
errors  not  affecting  the  merits  of  the  case  made  out, 
when  we  ean  see  that  the  whole  case  is  presented. 

The  judgment   then  b  right,  and  will  be  affirmed. 


Harbis,  J.,  dissented.  I  do  not  concur  in  the  opin- 
ion that  it  was  indispensable  to  the  plaintiff's  right  to 
maintain  an  action  on  the  case  for  the  deceit,  that  he 
should  have  returned  or  offered  to  return  the  property. 

The  returning,  or  not  returning  of  the  property,  af- 
fects the  measure   of   damages.      Where  the  property 
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«  rstoniedy  the  par^  has  tite  rigiit  to  recover  tiie 
flumey  he  has  paid  with  intentet,  bat  where  it  is  not 
Tetnmedi  then  he  can  recover  the  dUfinreiiee  betvreea 
tiie  value  of  the*  property  if  free  from  the  defeeto 
eomplained  of,  and  what  it  is  worth  affected  by  sndi 
defboti«  In  odier  words,  in  the  latter  ease,  he  ean 
reeorer'the  amount  that  the  propeitf  is  lessened  in 
value  by  such  defbets.  His  not  retnming  the  pro* 
perty,  affects  the  measure  of  damages,  but  not  the  par* 
^s  right  of  action. 


t^^m^^m*^ 


W.  A.  Dawso^t,  et  al^  «t.  H.  Clabe* 


1.  SHEftirr.  Motion  agavMt  for  county  retenw.  Act  of  1835,  ch,  15,  {  15^ 
and  1948,  «iL  167  { 1.  A  motio&  mkj  b«  maiiiteiiiid  ftgaiiui  »  AteM  te 
•onnty  reyenue^  in  the  name  of  the  ehatrmaii  of  the  Coont/  Courts  npon 
his  bond  made  payable  to  the  State. 

2.  Same.  AmendmmU  Act  of  1852,  eh  152,  {6.  In  a  motion  against  a 
sheriff  for  county  rerenue,  entered  in  the  name  of  the  then  ohaiman 
of  the  Coanty  Court,  it  is  no  error  to  allow  the  substitution  of  the  name 
of  the  person  filling  said  office  of  chairman  at  the  time  the  motion  is 
houd. 

S. .  Sajcs,    S^emibif^    JRUadm^,    Where  in  a  motion  against  a  sheriff  and 

his  sureties  in  the  name  of  the  chairman  of  the  County  Court,  the  said 
chairman  was  himself  one  of  said  sureties,  it  is  no  error  to  include  him  in 
iha  judgment. 

4.  Sams,  When  the  motion  may  be  made.  Act  o/1852|  ch.  172,  {  2.  Al- 
though the  act  of  1852  ch.  172  {  2,  authorizes  the  County  Court  to  release 
the  aherilf  as  collector  of  county  revenue,  ttom  aeooontalttity  fiir  teiol- 


APRIL  TEBMi  1856.  49$\ 


W.  A.  ])a«»80ft,  aoL^  m*IL  Clirk« 


ilM  jMT  for  which  he  was  collector^  yet »  motion  may  l>e  maintained 
Against  him  for  delinquenoy  at  the  olocTe  of  the  year,  and  upon  hla  obtain-* 
lag  areleate  te  taihefediu  atenrwdi,  th^may  bt««fiuidediolil)ii.     . 


^— i^M**B*i^M^MMH_^^^^kl_MAMrf^BMBa>»' 


This  is  tti  appeal  in  error  by  the  defendant  ai| 
eheiiff  attd  revenue  collector  for  tke  county  of  Dyeiv 
and  the  iecnrities  on  hid  oScial  bendi  llrotn  a  judg*-- 
oient  of  the  Gircoit  Cowt  i£  eaid  coanty  before  Rbi% 
J.,  at  tlie  Febraaiy  Term,  WM^  given  against  hiin» 
apon  motion  in  the  name  <f£  the  chairman  of  thie 
Oounty  Court  for  the  county  revenue  of  1854* 

M.  R.  Hill,  for  the  plaintiff  In  eir0r4 

m 

Bmemy  Attorney  General^  for  the  defendant  in  etrMu* 
CAxotBEW^  Lj  delivered  the  opinion  ti  the  Oeort* 

Tliis  Is  a  motion  made  at  the  tnjBtance  and  npon 
the  motion  ef  the  trastee  of  Dyer  county,  for  f0t8M.M;. 
the  amount  of  the  county  taxes  of  1854,  ooUecte4  ani 
not  paid  oMver  by  the  theiiiC 

The  motion  was  made  at  FVsiitiiaiy  Term,  18ftft,  of 
the  Circuit  Court  of  Dyer,  in  the  name  of  the  chair- 
man of  that  coun^,  Samuel  MoDavid. 

At  the  next  June  Term,  a  motion  to  amend  by 
inserting    the    name    of   H^    CSaiik,    the   sueoemor    o< 
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McDavid,  as  ehairmaiiy  was  allowed  by  the  Court, 
and  exception  taken.  Judgment  was  rendered  for 
95)OM.OO  against  the  defenduU,  Dawsoa  &  Clarke 
Cornell  6c  Wood,  his  sureties. 

The  defendants  appealed  in  error  to  this  Court,  and 
make  various  questions  for  a  reversal. 

1.  It  is  insbted  that  the  motion  should  have  been 
made  in  the  name  of  the  State,  and  not  that  of  the 
ehairman.  It  is  admitted  that  these  motions  were  re- 
quired by  the  aet  oi  1835,  ch.  15,  ^  15,  and  until  the 
passage  of  the  act  of  1848^  to  be  made  in  the  name  of 
the  ehwrman.  It  is  argued  that  this  last  act  changed 
the  law  as  to  the  proper  party,  that  by  it  all  official 
bonds  are  reqiiired  to  be  taken,  payable  to  the  State 
and  ttuits  to  be  instituted  by  any  one  interested  in 
them,  may  be  in  the  name  of  the  State;  before  thai 
time  the  bonds  of  the  sheriff  for  the  county  taxes 
were  made  payable  to  ihe  chairman  of  the  Coonty 
Court,  and  the  argument  is,  that  the  change  of  the 
oblifee  would  necessarily  change  the  party  in  these 
motions,  and  that  the  act  of  1835,  expressly  directing 
the  motion  to  be  ,miuie  in  tiie  name  of  the  chairman^ 
was  repealed  by  implication  in  that  particular,  by  the 
ai^  of  1M8.  TUs  does  not  necessarily  follow.  This 
iMtact  was  paased  for  the  purpose  of  producing  ua»- 
formity,  and  by  that  to  prevent  mistakes.  Bef(m 
that,  some  of  these  bonds  were  to  be  made  payable 
o  Ab  Governor,  others  to  the  chairman,  &c.  In 
oases  where  they  were  not  taken  as  diiected  by  the 
statute,  serious  d&fiealties  arose  in  the  operation  of  the 
rights  of  tibe  parties  under  them,  as  they  were  not 
tihien .  considered  as  statutory  bonds,  fa«t   only    good,  if 
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YnHd '  at  aUt  as  eomoion  law  bondB.  So  it  was  ao 
improvement  to  make  them  all  payable  to  the  State,* 
and  to  aathorize  suits  to  be  brouj|ht  upon. them  la  the 
name  of  the  State,  by  all  persons  interested.  But  it 
d^e^  not  by  any  means ,  follow,  that  there  is  no  other 
mode  of  obtaining  redress  against  an  officer  undes 
bonds,  or  that  the  provision  of  the  act  nf  1835j  on 
that  sulyect  is  superseded. 

By  the  I5th  sec  of  the  act  of  1835— '<K  any  sheriff 
or  collector  of  any  county  in  this  State,  shall  neglect 
or  refuse  to  settle  and  pay  over  to  the  county  trustee,''- 
in  the  time  prescribed,  "it  shall  be  the  duty  of  the 
county  trustee,  by  hiiUBel^  or  the  attorney  general^ 
of-  tiie  district,  to  move  for  judgment,  in  the  name  of 
the  chairman,"  &c.  In  1848,  no  attempt  was  made 
to  change  the  mode  of  proceeding,  or  the  obligationa 
of  the  official  bond,  but  only  the  obligee  to  whom 
the  penalty  was  to  be  paid. 

This  is  not  a  suit  for  the  penalty,  nor  for  the 
amonnt  of  taxes  due  to  the  county  trustee  from  tha 
sheriff.  The  money  is  to  be  paid  to  the  trustee^  as. 
the  fiscal  agent  of  the  county,  no  matter  what  name^ 
may  be  used  in  the  proceeding  for  its  coUeption.  Bu( 
still  the  name  prescribed  by  the  law  must  he  used^ 
and  that  as  we  have  seen  in  the  chairmaii  of  the 
Court.  We  will  not  say  that  since  the  act  of  1848 
the  motion  might  not.  also  be  made  in  the  name  of 
the  State;  but  that  is  not  now  a  qjaestion.  The 
riieriff  i$  liable  by  virtue  of  hi«  office,  and  the  bond 
is  only  necessary  to  show  who  are  hk  sureties,  and 
as  such  jointly  responsible  for  tho  defalcation. 

2,    It  is  olyoeted  that  after  the  motion,  an  amend* 
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ment  was  aflowed,  by  strOdng  oat  the  nain^  of  Mo- 
David  and  iiiBerting  that  of  Clark,  and  tiierebj  chang- 
ing the  plamlifr  in  the  suit  This  became  necefleafy 
by  the  change  of  chairman  by  the  Comity  Court,  and 
we  think  waa  admissible  under  the  act  of  1853,  cL 
152,  §  6.  The  constraction  contended  for,  by  which 
this  section  would  be  confined  to  suits  in  the  eom* 
mon  law  form,  would  be  two  rigid  and  technical  for 
the  spirit  in  which  it  was  conceived,  and  the  promo- 
tion of  the  ends  of  justice  for  which  it  was  designed. 
It  would  be  entirely  incompatible  with  the  course  of 
decision  in  the  Courts,  and  cannot  be  adopted  without 
violating  the  intention  of  the  Legislature* 

8.  Clark,  the  chairman,  is  one  of  the  sherifi^t 
sureties  and  as  such,  there  is  judgment  against  him. 
It  is  contended  that  there  is  error  in  this,  because  he 
cannot  be  both  plaintiff  and  defendant.  It  would  be 
a  refined  technicality  to  apply  that  rule  to  cases  like 
this.  He  is  not  a  party  in  interest,  the  county  is  the 
real  party,  and  his  name  is  <hily  used  in  his  official 
character.  The  substance  is,  that  the  chairman  of  the 
County  Court  is  the  nominal  party,  and  Clark  as  an 
individual,  one  of  the  defendants*  It  is  the  same  in 
this  respect  as  if  it  were  different  persons.  If  this 
were  not  so,  and  the  rule  applied,  a  surety  by  obtain- 
ing the  office  of  chairman,  might  aivoid  liability. 

4.  The  fourth  and  last  error  assigned  is,  that  thni 
motion  was  prematurely  made.  This  argument  is 
founded  upon  the  effect  of  the  act  of  1852,  ch.  178, 
(  2.  By  the  law,  as  it  previously  existed,  the  sheriff 
was  bound  to  settle  for  the  county  taxes  by  the  end  of 
eaoh  year.      That   wGt  provides  that  the  Counly  Conrt 
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lit  the  April  Tenn  of  each  year,  may  release  the 
sheriff  firom  accountability  for  'insolvencies^  removals, 
and  improper  taxation  of  taxes"  for  the  preceding 
year,  and  the  clerk's  certificate  shall  entitle  him  to  a 
credit  vidth  the  comptroller  or  county  trustee  in  set- 
tlement. This  motion  was  made  at  the  February 
Term  of  the  Circuit  Court.  ^ 

We  cannot  see  how  this  could  change  or  postpone 
the  period  of  accountability.  It  is  not  insisted  that 
it  does  so  expressly,  but  by  necessary  implication. 
We  think  differently.  Both  laws  may  well  stand  to- 
gether. If  the  sheriff  obtains  a  release  after  having 
paid  over  Hie  taxes,  it  would,  of  eourse,  be  reftmded' 
to  him,  by  order  of  the  Court,  granting  the  allowanco 
or  release. 

We  iMnk,  therefore,  timre  is  no  error  in  the  judg- 
ment in  this  case,  and   affirm  it. 


David  TTpchubch,  ei  al,  Ex'ss,  vs,  W.  M.  Darnall,  Adm'r. 


lIoBTOAOS.  What  deemed  a  eanverahn  hy  mortgaffu*  Exeattore  and  Admins 
Utraiore.  Where  a  testator  in  his  lifetime,  purchased  a  slave  at  Executor's 
tsle,  tekiag  the  title  in  hlwiielf,  afon  a  ]>iarol  agre«tt«it  with  the  exeeo- 
tion  debtor,  who  was  permitted  to  retain  the  possession,  that  upon  the 
purchase  money  being  refunded  by  the  latter,  the  slave  should  be  his, 
a&d  said  exeentlon  debtor  died  wHhout  refun^Kng  the  ftmou&t  of  tiM^ 
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purchase  money,  alfUr  whioh  the  daye  wa«  beq|iM«Uied  by  Uie  testator  te 
the  children  of  the  execution  debtor ;  the  representatlTcs  of  said  testator 
cannot  recorer  of  those  of  the  execution  debtor  the  purchase  money  w 
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This  action  of  aasumpgit  is  from  the  Cireuit  Comt 
of  Henry  oonnty.  At  the  Janoary  Term,  1856,  "before 
Fpxobrau),  Judge,  there  was  verdict  and  judgment  for 
the  defendant.  The  plainCiffii  appealed  in  error  to  this 
Court. 

I.  R*  Hawk»s,  MoKdeaok  and  Lamb,  for  tlie  plaintiffi. 

McGabipbell  and  Braswell,  for  the  defendant 

MoKiMNET,  J.,  delivered  the%pinion  of  the   Court. 

This  was  an  action  of  assumpsit.  There  are  sev- 
eral counts  in  the  declaration,  for  money  paid,  laid 
out  and  expended  by  the  plaintiff's  testator,  and  like- 
wise by  the  plaintifis  in  their  representative  character, 
to  and  for  the  use  of  the  defendant's  intestate,  and 
to  and  for  the  use  of  the  defendants  in  their  repre- 
sentative character. 

Judgment  was  rendered  for  the  defendants  in  the 
Court  below,  and  the  case  is  brought  here  by  all  ap- 
peal  in  error  on  behalf  of  the  plaintiffs.  The  facts 
neoessary  to  present  the  question  involved  in  the  case, 
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are  as  foUoTrs:  The  defendant^  intestate  Thomas  L. 
Damall,  was  the  son-in-law  of  John  Upcfaurch,  th« 
plaintiff's  testator.  Damall  had  bflsoome  embarrassed 
in  his  pecuniary  affairs;  a  negro  boy  belonging  to 
him»  named  Doctor,  had  been  levied  on,  and  was 
about  to  be  sold  at  execution  sale.  On  the  day  pre- 
eeding  that  fixed  for  the  sale^of  said  slave  (which 
was  on  the  --—-  day  of  August,  1843.)  Upchufch 
and  Damall  called  on  J.  H.  Williams,  and  Upchundi 
applied  to  him  to  borrow  fSOO^OO,  for  the  purpose  of 
purchasing  said  dave  at  the  sale.  On  the  next  day 
IVilliams  loaned  and  advanced  to  Upchurch  three  hui^> 
dred  dollars,  for  which  the  latler  executed  his  note 
with  one  Porter,  as  security.  The  slave  was  sold  by 
the  sheriff,  and  Upchurch  became  the  purchaser,  and 
a  bill  of  sale  was  executed  to  him  by  the  sheriE 
fiut  it  was  distinctly  agreed  between  Upchurch  and 
Damall,  that  the  purebase  of  the  slave  by  the  forai^ 
was  for  the  benefit  of  the  latter ;  that  the  legal  title 
to  the  slave  should  reifiain  in  Upchurch,  for  his  in* 
demnity,  until  Damall  paid  the  money  either  to  Wil* 
liams  or  Upchurch;  and,  upon  tiiis  being  done,  he 
wsts  to  have  the  riave  badt  again  as  h]»  absofagte 
ptfoperty.  Damall  died  in  the  faH  of  1852.  Mlor 
to  his  death  he  paid  Williams  about  the  sum  of  f  100, 
which  was  credited  on  the  note  of  Upchurch.  In  the 
latter  part  of  the  year  1864,  Upchurch  also  died; 
and  afterwards  Williams  recovered  judgment  against  the 
plaintiffs  as  his  executors,  for  the  balance  remaining 
dae  upon  said  notes,  and  on  the  14th  of  May,  1656, 
the  executors  paid  in  salistaetion  of  said  judgment 
•S03.45.      It  appears  that   the  poeseasian  of  the  slarva 
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was  never  changedy  bat  contiaiied  with  Darnall  during 
his  life^  and  with  his  family  after  his  death.  It  fl]^ 
ther  appears,  that  *  Upohiireh  by  his  last  will  and  tes* 
tament»  which  was  made  after  the  death  of  DamaH, 
gare  and  bequeathed  the  slave.  Doctor,  to  three  of  bis 
gramd  children,  sons  of  Thomas  L.  Damall. 

This  soit  is  brought  to  recover  from  the  admiaistrar 
4or  of  Damall,  the  above  mentioned  sum  of  $893«4(, 
paid  by  the  ezecatora  of  Upchnreh  to  Williams;  aad 
the  question  is,  whether  upon  the  foregoing  facts,  they 
are  entitled  to  a  recovery?  We  are  of  opinion,  thit 
ia  no  aspect  of  the  case  can  the  action  be  maintained. 

By  Hie  execution  sale,  Damall  was  divested  of  all 
title  to  the  slave;  and  by  the  purchase  vrith  his  owa 
jBoney,  Upchurch  became  vested  with  llie  title.  Trae, 
a  parol  trusty  was  by  the  agreement  between  the  pa^ 
ties,  created  in  favor  of  Damall,  which  m^^ht  have 
been  enfbrced  in  equity;  but  upon  the  failure  or  refb- 
sal  of  Damall  to  avail  himself  of  the  benefit  of  Ae 
trust  thus  created,  the  title  to  the  slave  remained  alh 
solute  in  Upchurdi.  The  title  to  the  slave  was  die 
only  means  Upchnreh  had  of  reimbursing  himself  tlM 
amount  expended  in  the  purchase,  aad  in  divesfiing 
himself  of  the  title,  by  his  own  vc^untary  act,  h^ 
divested  himself  of  all  right  as  well  as  all  remedy  to 
recover  the  money  paid  Ibr  said  slave. 

But  again,  regarding  the  transaction  as  a  mortgage 
or  pledge,  it  is  clear  there  can  be  nd  recovery.  Bf 
asBupiing  to  make  an  absolute  disposition  of  the  slave, 
as  his  own  property,  no  matter  how,  or  to  whosi,  he 
was  guilty  of  a  converBion.  By  his.  own  wrongftil 
act,  he  disabled  himself  from  restoring  the  slave  to  the 
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mortiragor,  and  thereby  precluded  himself  from  all  right 
to  demand  payment  of  the  money  seeored  by  the 
mortgage*  It  makes  no  difference  in  the  principle 
governing  the  case,  timt  Upchnroh  made  a  gift  of  the 
fllave  to  some  of  the  children  of  the  mortgagor;  so 
far  as  respects  the  right  of  recovery  in  the  present 
action,  he  might  as  well  have  sold  the  slave  to  a 
strange  for  a  valuable  consideration.  It  is  not  impor- 
tant to  enquire,  for  the  determination  of  this  case, 
what  interest  in  the  slave  the  legatees  took  under  said 
will,  further  than  to  remark,  that  by  the  will,  the  inter 
est  of  the  testator,  whatever  may  have  been  its  nature 
or  extent,  was  transmitted  to  them;  and  this  is  suffi- 
cient to  exclude  all  right  on  the  part  of  the  plaintiff* 
Other  views  of  the  case  might  be  presented,  but  it 
is  unnecessary  to  spend  time  in  doing  so.  The  judg- 
ment will  be  affirmed. 


E,   R»  MVRUWBTBSR,  €t  oif  VS.    JbAAC    ItABMOK,  Ct  (J. 


EavoPFBK.  Btfundary.  Emdenee,  AcbniBsioiis  irhioli  haye  be«n  acted 
upon  by  others,  are  conclusWe  against  the  party  making  them,  in  all 
eases  between  him  and  the  person  whose  eendttet  he  has  thus  influenced* 
whether  made  in  express  language  to  Uiq  person  himseU»  or  implied  from 
the  open  and  general  conduct  of  the  party.  Thus,  where  in  ^ectment  it 
appeared  thai  the  plaintiffs  ancestor,  with  a  riew  to  the  purchase  of  one 

'  %t  t^ro  eentiguoos  grants,  had  th^  line  mn,  and  purcfaaoed  and  tooh  hif 
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deed  aeoordinglj,  and  for  sixteen  yean  treated  the  line  so  ran  as  Ith  trae 
boundary,  and  meanwhile  the  defendant  bought  the  adjoining  grant,  tad 
influenced  by  the  conduct  and  representations  of  the  plaintiff's  ancestor, 
adopted  the  Une  so  run  as  his  boondary  also,  trhich  for  sereral  yem 
afterwards  was  aoquieseed  in  by  the  plaintiffs;  the  latter,  as  between  thi 
parties,  are  estopped  from  claiming  beyond  the  line  so  established. 


v&oM  onrow. 


This  was  an  action  of  ejectment,  from  the  Circuit 
Court  of  Obion  county.  At  the  July  term,  1855,  before 
Judge  FrrzoKRAjj)|  there  was   verdict  and  judgment  for 

tiie  defendantn,  from  which  the  plaintiffl  appealed  in 
error. 

CooHRAif   and   Davis,  for  the   plaintiffs. 

Hill,  Carthel  and  Hauus,  for  the  defendants. 

A.  Wright,  special  Judge,  delivered  the  opinion  of 
(he  Court. 

This  is  an  action  of  ejectment  in  the  Circuit  Court 
of  Obion  county,  by  the  heirs  at  law  of  R.  T.  Mcrri- 
wether,  to  recover  a  tract  of  land  in  sidd  county. 
Verdict  and  judgment  were  rendered  for  the  defendants, 
and  the  plaintiffs,  appeal  in  error  to  this  court.  The 
suit  was  instituted  on  the  25th  of  November,  1853. 
The  plaintiffs  deraign  title  under  a  grant  to  Wheaten 
6l  Tisdale,  for  two  thousand  acres,  and  the  defendanti 
under  a  grant  to   Edward   Thursby,  for  one  thousand 


APIOL  TERM,  1856.  440 


E.  B.  Mttrriwetikflr,  et  al.,  w.  IsaM  htamoUf  et  aL 


nine  hundred  acree^-^the  latter  grant  being  the  older 
of  the  two«  The  entries  on  which  ^Mse  grants  were 
feonded,  appear  to  have  been  snrreyed  in  the  month 
of  November,  1824,  by  the  same  surv^or;  and  in 
the  palls  of  the  grant  and  survey  of  Wheaton  A 
Tisdale,  an  atii  marked  I.  C,  and  an  ekn  on  the  north 
boundary  of  ikLmond  Thursby's  one  thousand  nine  hnn* 
dred  acre  survey,  fe  fixed  on  the  south-east  comor  of 
the  grant — thence  west  with  his  line  six  hundred  and 
seventy-three  poles,  to  a  hickory  marked  I.  C,  his 
north-west  corner ^  on  the  east  boundary  of  G.  W.  L* 
Karr's  three  hundred  and  twenty  aere  surv^.  And 
the  Thursby  survey,  in  like  manner,  calls  to  begin  at  a 
hickory  maiked  I.  C,  on  the  east  boundary  of  Oeoif^e 
W.  L.  Marr^s  three  hundred  and  twenty  acre  survey* 
fifty-six  poles  north  from  his  south-east  comer,  thence 
east  seven  hundred  and  seventy-nine  poles  to  an  ash, 
marked  I.  C-^thus  making  the  southern  boundary  of 
the  Wheaton  &  Tisdale  grant,  and  the  north  boun- 
dary of  the  Thursby  grant',  a  common  line. 

A  hickory,  marked  I.  0.,  is  found  some  distance 
south  of  the  above  Une,  in  the  eastern  boundary  of 
an  entry,  in  the  name  of  said  Marr,  for  two  hundred 
aud  fourteen  acres,  and  a  line  running  east  from  that 
point  to  an  ash  marked  I.  0. ;  and  the  land  in  dis^ 
pute  is  a  strip  lying  between  this  line  and  the  line* 
running  east  from  the  point  fifty-six  poles 
the  south-east  comer  of  the  three  hundred 
acre  survey.  The  phdntifis  claim,  that  the^ 
line  is  the  trae  dividing  line  between  these 
and  that   tiiey  have  a  right   to  go  to  it. 

.the   other   hand,  the   defendants   deny   thi?,  ai^  insist 
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that  the  line  running  east  from  the  point  ft^nnx  polesi 
north  of  the  south-east  comer  of  the  three  hundred 
and  twenty  acre  survey,  is  the  true  line,  and  that  the 
plaintiffii  must  be  restricted  in  their  claim  to  this  line. 
There  is  much  proof  in  the  record  as  to  vAnxk  of 
tiiese  lines  is  the  true  one,  but  we  deem  it  necessaiy 
only  to  refer  to  such  portions  of  it  as  may  be  appli- 
cable to  that  part  of  the  charge  of  the  Circuit  Judge 
which  is  excepted  to,  and  on  which,  we  think,  the 
case  must  turn.  The  proof  shows,  that  about  the 
year  1883,  R.  T.  Memwether,  the  ancestor  of  the  plain* 
tiff,  with  a  view  to  a  purchase  of  the  land,  had  a 
line  run  and  marked  from  the  point  fifty-six  poles 
north  of  the  south-east  comer  of  the  Marr  three  hun* 
dred  and  twenty  acre  survey,  east  to  the  .lake,  for  the 
south  boundary  of  the  Wheaton  &  Tisdale  grant;  that 
afterwards,  in  1835  or  1886,  he  purchased  and  took  a 
deed  for  a  part  of  this  grant,  claiming  this  line  as' 
his  south  line,  and  as  the  trae  south  boundary  of  the 
Wheaton  &  Tisdale  grant,  and  claimed  no  land  south 
of  this  Une;  that  he  continued  so  to  claim  till  his 
death  in  1640,  and  that  his  widow  and  heirs  hare  so 
held  and  claimed  ever  since  —  never  claiming  any  land 
south  of  said  line,  until  about  the  commencement  of 
this  suit;  that  R.  T.  Merriwether  in  his  lifetime  be- 
lieved this  the  true  line,  as  well  as  many  others  in 
the  neighborhood  —  that  in  the  month  of  March,  1846, 
the  defendant,  Larmon,  regarding  this  as  the  trae  line, 
and  being  influenced,  no  doubt,  by  the  conduct  of  R. 
T.  Merriwether  and  his  family,  in  fixing  it,  purchased 
and  became  owner  of  a  large  part  of  the  Thnrsl^ 
grant,  at  the  price  of  $5,275,  being  the  northern  part 
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of  the  grant — tkat  he  took  a  deed  and  poBseasion* 
claiming  to  this  line  as  the  true  one,  and  has  eo  held 
and  claimed  ever  since — that  ^wlien  he  purchased  this 
land  he  lived  in  the  State  of  Kentucky,  and  while 
examining  it  with  a  view  to  its  purchase,  he  made 
Mrs.  Merriwether's  his  home,  and  we  are  led  to  believe, 
from  the  proof  in  the  record,  that  tto  objectioR  what^ 
ever  was  made  to  the  purchase  or  possession  by  any 
one,  until  about  the  time  of  the  commencement  of  this 
euit  by  the  plaintiff* 

Chi  the  trial,  among  the  things  not  excepted  to, 
tiie  Circuit  Judge  charged  the  jury,  that  if  Merriwether, 
the  ancestor  of  the  plaintiff,  in  his  lifetime,  entertained 
a  doubt  as  to  where  the  true  line  was,  and  run  hia 
line  before  he  purchased,  from  the  point  called  for  in 

the  entry;    and    tiien    purchased    the    land,  and    for  A 

ft 

number  of  years  claimed  it  as  his  line  and  held  to 
it  during  his  life,  and  whilst  he  was  holding  and 
claiming,  the  defendant  purchased  the  Thursby  tract  ap 
to  this  northern  line;  that  in  such  a  state  of  fads, 
he  and  his  heirs  would  be  bound  by  the  line  thus  set 
up  and  daimed. 

The  plaintiffs  also  asked  the  Court  to  charge  the 
jnry,  that  if  Larmon  knew  of  the  doubt  and  contro- 
versy about  the  locality  of  the  division  line  between 
the  Thursby  and  the  Whe^ton  &  Tisdale  grants,  at 
the  time  he  purchased,  he  could  not  resist  the  right 
of  the  plaintiffs  to  go  to  their  true  line,  on  the  ground 
of  fraud  or  estoppel,  which  the  Court  refused  to  do. 

The  holding  and  claiming  to  this  northern  line  as 
the  true  boundary  of  the  plaintiffii,  as  the  heirs  of  R* 
T.  Merriwether,  after   his  death,  must   have  the  same 
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effect  in  this  coittrovenfy,  aa  if  he  hiGKl  lived  de^wn  to 
the  time  of  the  defendaiKt  Larmon's  pnrdiase,  and 
continued  to  dmim  hinuielf:  and  in  Aia  sense  the 
eharge  is  to  be  understood.  Now,  are  not  the  plain- 
tiffs, by  their  conduct,  and  that  of  their  ancestor,  es> 
topped,  in  pdis^  as  between  thonselves  and  tixe  dden- 
dants,  to  deny  tins  northern  line  as  the  true  boundsiy 
between  tiieir  grants?  'We  think  Ibey  are.  Mr. 
Gtreenleaf  (1  vol.  Ev.  §  207,)  says,  '*  Adnussicms  uvUoh 
have  been  acted  upon  by  others^  are  conclusive  against 
the  party  maldng  tiiem,  in  all  cases  between  him  and 
tiie  person  wliose  conduct  he  has  influenced.  It  is  of 
no  importance  whether  they  were  made  in  eiq>re» 
language  to  the  person  himself,  or  impKed  from  the 
open  and  general  conduct  of  the  party.  For  in  the 
latter  case,  the  implied  declaration  may  be  considered 
sis  addressed  to  every  one  in  particular,  who  mi^ 
have  occasion  to  act  upon  it.  In  such  oases,  the 
parly  is  estopped,  on  grounds  of  public  policy  and 
good  faith,  from  repudiating  his  own  repreaentatioiis." 
We  cannot  doubt  that  Larmon  believed  tiiis  to  be 
the  true  line,  and  acted  accordingly  in  his  pnrchase, 
and  tiiat  he  was  led  to  do  so  by  the  conduct  of  R* 
T.  Merriwether  and  his  heiiB.  It  is  no  answer  to  say, 
he  jcnew  of  the  doubt  and  controversy  as  to  this  line 
•before  he  purchased,  because  we  are  unable  to  find  in 
this  record  any  evidence  of  any  such  knowledge  en 
his  part,  to  which  the  charge  could  apply;  if  he  ever 
had  any  doubt  as  to  the  true  lioe,  it  must  have  been 
diBpelled  by  the  conduct  of  R.  T.  Merriwether  and  his 
heirs.  The  jury  having  found  the  feusts  to  support 
the  estoppel,  we  are  entirely  satisfied  with  their  verdict, 
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and  that  tke  merits  of  the  case  have  been  reached* 
This  case  is  distinguishable  from  Lewetten  vs.  Overton^ 
9  Homphreysy  76,  and  Bayers  vs.  White ^  1  Sneed  69. 
These  cases  and  a  numerous  class  of  the  same  kind, 
hold  that  when  no  definite,  certain  and  known  boun- 
daiy  line  previously  exists,  the  proprietors  and  owners 
of  the  acjyoioing  lands  may,  by  parol,  agree  upon  a 
boundary,  aad  both  sides  will  at  once  be  bound  by 
the  line  thus  established. 

In  this  case,  Merriwether^  at  the  time  he  run  and 
marked  the  north  Une,  had  no  interest  in  the  Wheaton 
&  Tisdale  grant,  and  if  his  conduct  and  that  of  his 
family  had  stopped  simply  there,  it  would  have  amount- 
ed to  nothing.  But  we  have  seen,  he  and  they  did 
not  do  this;  but  that  after  having  run  and  marked 
the  Une,  he  purchased  and  took  his  deed,  and  he  and 
his  family  held  and  claimed  to  it  as  the  true  south 
boundary  of  the  Wheaton  &  Tisdale  grant  for  more 
than  sixteen  years,  until  Larmon's  rights  intervened. 
In  suck  a  case,  we  hold  the  plaintiffs  aie  now  estopped, 
as  between  them  and  Larmon»  to  daim  any  land 
aou^  of  this  line. 

Affirm  the  judgment 


464  JACKSON  r 


Johft  H.  Abbrook  m.  M.  HftUunray,  Bk'r. 


JoBN  H.  AusBRooK  ««•  M.  Hathawat,  Ex's. 


1.  Plbadivo.  P/«m  abbreviated.  Defence  to,  without  r^UcaOoiL  Wlive 
»  pleft  is  in  brief,  giTing  its  name  merelj  without  its  substance,  the  plftin- 
tiff  miy  meet  mnj  claim  set  up  under  it,  irith  all  thedefeaeee  to  irhi^  he 
is  in  law  entitled,  as  fully  as  if  such  defences  were  specially  replied.  Thos, 
when  the  words  "set  off"  are  filed  as  a  plea  of  set  off,  it  is  oompete&t  for 
the  defendant  to  sliew  tikat  the  claim  oiEered  as  a  set  off,  is  beanred  lif  the 
statute  of  limitations,  without  a  special  replication  to  that  effect. 

2.  Aonox  or  Dsbt.  Maintainable  for  the  value  of  property  taken  and  eon- 
perted.  Where  the  property  of  another  is  taken  and  converted,  the  tort 
may  be  waired,  and  an  action  of  debt  malntainod  tu  its  Tslneu 

HoKurnr,  J.*  dissented. 


FBOM    SBOBT. 


This  was  an  action  of  debt,  from  the  Circoit  Court 
of  Shelby  county.  At  the  Janaaiy  Term,  1856,  before 
Judge  HuMPHEBTS,  there  was  verdict  and  judgment  for 
the  plaintiff.      The  defendant  appealed  in  error. 


L»  Haisis,  lor  the  plaintiff  in  error. 


W.  T.  Bkown,  for  the  defendant  in  error. 

Cabuthkbs,  J.,  delivered  the  oinnion  of  the  Court* 

This  was  an  action  of  debt,  brought  by  the  defen* 
dant  in  error  as   executor  of   John  Hathaway,  on  an 
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mecounl  due  to  the  teetator  before  his  death.  The  pleas 
upon  which  the  qaestions  arise,  are  in  these  words: 
*' Statute  of  limitatioiis ;  Set  off,"  to  which  there  i&  a 
general  replication  and  issne.  Under  the  issues  thus 
formed,  the  defendant  below  relies  upon  an  adverse 
account,  a  part  of  which  the  plaintiff  insists  is  barred 
by  the  statute  of  limitations,  of  six  years,  and  the 
Court  ruled  that  the  bar  may  be  applied,  notwithstand'- 
ing  there  is  no  replication  of  the  statute.  In  this,  it 
is  insisted,  there  is  error.      We  think  differently. 

1.  Where  the  matter  of  the  set  off  is  specially  set 
forth  in  a  plea,  it  being  in  the  nature  of  a  cross- 
action  the  statute  of  limitations  could  not,  perhaps,  be 
relied  upon,  unless  it  were  set  up  in  replication.  But 
where  the  plea  is  in  the  abbreviated  form,  containing 
nothing  but  the  name  instead  of  the  plea  itself,  and 
giving  no  notice  of  the  nature  of  the  demand  to  be 
set  off,  it  would  be  most  unreasonable  to  deprive  the 
plaintiff  of  his  legal  defence  to  such  adverse  claim 
because  he  did  not  guess  at  its  nature,  and  set  up  the 
proper  defence  to  it  in  replication.  Where  the  plea 
is  ''in  short,"  as  it  is  called,  the  plaintiff  is  entitled 
to  meet  any  claim  that  may  h6  offered  under  it,  with 
all  the  defences  to  which  he  is  in  law  entitled  as 
fully  as  if  they  were  specially  replied. 

2.  Objection  is  made  to  the  charge  of  the  Court, 
that  where  the  property  of  another  is  taken  and  con- 
verted the  tort  may  be  waived,  and  debt  brought  for 
its  value.  Upon  this  question  we  have  had  some  dif- 
ficulty, and  upon  examination,  find  the  authorities 
somewhat  conflicting.  In  2  Greenl.  £v.,  §  108,  in  the 
text,  the  principle  is  thus  stated:     ''If  one   commit  a 
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tort  on  the  goods  of  aDddidr,  by  which  he  gains  po- 
cnniary  benefit,  or  if  he  \«tongftilty  takes  the  goodi 
and  sells  them,  or  otherwise  applied  them  to  his  ctwn 
nse,  the  other  may  waive  the  tort  and  charge  him  i& 
ftssompsit  on  the  common  county  as  for  goods  sold  or 
money  received,  which  he  will  not  be  p^tnitted  lo 
gainsay."  Note  5,  to  the  4th  edition,  and  same  see- 
tion,  is  more  direct,  and  refers  to  additional  authori- 
ties. The  mle  as  laid  down  in  1  Arch.,  N.  P.,  50, 
only  extends  to  eases  where  the  wrong-doer  has  eon- 
irerted  the  property  into  money;  and  so  it  is  in  1  Chit, 
nnd  other  authorities.  As  the  question  has  now  come 
before  us  for  the  first  time,  we  feel  at  liberty  to  setde 
the  principle  as  seems  most  reasonable  and  proper  to 
us,  as  there  is  sufficient  authority  on  botii  sides.  If 
one  may  sue  in  assumpsit  for  goods  delivered  and  con- 
verted, and  recover  the  value,  and  for  goods  wrongfol^ 
taken  and  sold  for  money^  we  can  see  no  good  reason 
why  the  value  of  goods  tortiously  taken  and  converted, 
but  not  sold,  may  not  be  recovered  in  the  same  form 
of  action.  The  principle  is,  that  the  ii\}ured  parQr 
may,  at  his  election,  sue  in  trespass  or  trover  for  the 
tort,  or  waive  it,  and  sue  as  upon  an  implied  promise 
to  pay  the  value  of  the  property  converted.  In  case 
of  a  pure  tort  or  injury  to  the  person  or  property,  it 
would  be  difierent.  There  can  be  no  injury  to  the 
defendant.  Nothing  but  the  value  of  the  goods  taken 
can  be  recovered  from  him  in  this  form  of  action,  and 
certainly  nothing  less  would  be  the  measure  of  dama- 
ges if  the  suit  were  upon  the  tort.  Certainly  th^, 
there  is  no  ground  of  complaint  on  the  part  of  the 
defendant,  that   the  wrong  is  waived  and    the  suit  fa 
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iqpon  tbe  implied  contract  to  pay  the  vahie  of  the 
tidng  converted  imitead  of  the  tort.  Some  of  the 
aoihorities  cited  for  this  pontion  are,  10  Mass »  4M; 
5  Greenl.,  328 ;  13  Mass.,  454 ;  10  Met*,  9dl ;  4  T.  R*, 
dll;  2  W.  BL,  827;  2  Pick.,  285,  Aote;  1  Taunt.,  119, 
d&c.  There  is  also  a  distinct  recognition  of  the  same 
doctrine  in  this  State— S  Hum.,  496,  Ott  vs.  Whitworih. 
In  most  of  these  cases,  the  action  of  assumpsit  npon 
the  general  counts  was  adopted.  But  it  is  vrell  set* 
tied  in  this  State,  that  wherever  indebitatus  a^gumpsit 
will  lie,  debt  may  be  brought  at  the  election  of  the 
plaintiff*.  So  there  can  be  no  controversy  aoc<Hrding 
to  our  deciuons,  that  if  assompsit  could  be  brought  in 
such  a  case,  debt  will  also  lie,  let  the  consequences  aa 
to  the  statute  of  limitations  be  what  they  may. 

In  relation  to  the  other  point  made  in  the  argor 
ment,  it  is  scarcely  necessary  to  remark,  that  where 
aome  of  the  items  in  an  account  are  barred,  and  oth^ 
ers  not,  the  latter  only  can  be  recovered.  That  is  well 
settled. 

There  is  no  error  in  the  record,  and  the  judgment 
will  be  affirmed. 


McKniMBV,  J.,  dissented:  I  am  unable  to  concur 
in  the  opinion  announced  upon  the  second  point.  In 
tny  judgment,  it  was  going  farther  than  sound  prin^ 
ciple  will  warrant  to  hold,  that  even  where  the  wrongs 
doer  had  actually  converted  the  properQr  wrongftdiy 
taken  into  money,  by  a  sale  thereof,  Hiat  in  such 
ease,  an  action  ex  contractu  might  be  maintained    for 
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the  recovery  of  the  money.  Certainly  it  was,  to  wm» 
extent,  confounding  the  well  eetablished  distinetioa  be- 
tween actions  of  \tart  and  actions  of  contract;  stilly 
however,  the  doctrine^  thus  fcar^  has  been  very  gene- 
rally admitted,  and  it  may  be  maintained  with  some 
show  of  reason  and  consistency,  upon  the  ground  that 
the  proceeds  of  the  property  tortiously  taken  and  con- 
verted, was  money  had  and  received  to  the  use  of  the 
fiaintiff. 

But,  where  there  has  been  no  such  conversion  of 
the  property  into  money,  to  hold  that  debt  or  assump- 
sit will  lie,  upon  the  idea  of  an  implied  contract^  or 
upon  any  other  assumption,  is,  as  it  seems  to  me,  at* 
terly  subversive  of  fundamental  principles.  I  cannot 
admit  the  conclusion,  that  debt  and  trespass^  or  trowr^ 
are  concurrent  remedies;  and  that  wherever  either  of 
the  latter  actions  will  lie,  the  former  is  likewise  main- 
tainable at  the  election  of  the  plaintiff.  With  all 
proper  deference  for  the  authorities  which  hold  thii 
doctrine,  I  respectfully  dissent  from  it. 

I  deem  this  question  the  more  important,  in  vieir  of 
the  anomalous  state  of  our  local  law,  in  respect  to 
the  staute  of  limitations.  .  We  have  two  statutes  of 
limitations  in  personal  actions — one  of  three  years,  the 
other  of  six  years.  The  application  of  the  statute  of 
limitations,  by  the  settled  rule  in  this  State,  depends 
i^n  the  form  of  the  action.  In  actions  of  tort  the 
limitation  is  three  gears;  but,  in  actions  of  debt  upon 
ample  contract— except  for  airearages  of  rent — the  lim- 
itation is  six  years,  h  not  the  effect  of  the  decision 
then,  that  the  party  may  waive  the  tort,  and  bring  an 
action  of  debt  for  the  value  of  goods  wrongfully  takeni 
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a  jodkial  repeal  of  the  etatute   of   limitatioius  ki   all 
•ach  oases  of  tort? 

The  numeroiis  aQthmties,  ancient  and  modem,  re- 
eognizing  the  principle  that  out  of  a  pure  iart  a  can^ 
tract  or  promise  cannot  be  implied,  are  familiar^ to  the 
profession,. and  need  not  therefore  be    refened  to* 


G»  L.   BuMPASS  vs.  JoBR  Tdshs,  for  the  use^  4^. 


1.  Btidsnci.  JBfon  ut  factum.  Under  a  apeoUl  pies  of  non  ut  fsUiim  U 
an  action  upon  a  promissoTy  note,  alleging  that  the  date  of  the  note  had 
1)een  altered  since  its  execution,  the  bnrihen  of  proof  is  upon  the  defen- 
dant. The  plaintiff  under  such  a  plea  has  nothing  to  do  but  to  read  ths 
note,  and  the  special  matter  in  aToidance  must  be  proyed  by  the  defendant. 

2.  Samx.  Fromistary  notet.  If  a  note  be  executed  in  one  year  and  post- 
dated to  another,  although  it  would  be  deemed  to  hare  a  legal  effect  from 
the  time  of  its  issue,  yet  the  date  would  be  held  to  fix  the  period  ffmrn 
which  the  time  for  iU  payment  or  maturity  might  be  calculated. 


n<m  HzsBT. 


This  is  an  action  of  debt,  firom  the  Cireoit  Court 
of  Henry  connty*  At  the  May  Term,  1850,  bef<8« 
FnzQBBALD,  J.,  there  was  verdiot  and  judgment  for  tha 


I 
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plaintiff.      The    defandanty   by   writ    of  eiror,   bfqqghft 
the  cause  into  this  Court. 

J.  T.  -Dunjir,  for  the  plaintiff  in  enm. 

I.  6.  Habiss,  for  the  defendant  in  error. 

A.  Wsi^i  Special  J.,  delivered  the  opinion  of  the 
Court. 

This  ifl  an  action  of  debt,  in  the  Curciut  Court  of 
Henry  county,  on  a  promiflsory  note  for  $200,  alleged 
to  have  been  made  by  the  defendant,  Bumpass,  to 
John  Timms.  The  note  is  copied  into  th%  record  as 
a  part  of  the  bill  of  exeeptioBfi — bears  date  the  lOtii 
of  December,  1841,  and  is  due  six  months  after  date; 
and  there  is  nothing  apparent  in  the  note  itself,  show- 
ing any  alteration,  interlineation  or  erasure.  The  writ 
wad  issued  the  25th  of  August,  1847.  The  pleas  are 
the  statute  of  limitations,  nil  debU^  and  a  special  plea 
of  non  est  factum^  in  which  the  defendant,  not  denying 
the  execution  of  the  note,  avers  that,  after  its  execu- 
tion and  delivery  to  the  plaintiff  its  date  was  altered 
without  the  defendant's  consent,  from  the  year  1840  to 
the  year  1841.  The  jury  sworn  to  try  the  issues 
joined  on  the  pleas,  found  the  same  in  favor  of  the 
plaintiff,  and  after  a  motion  for  a  new  trial,  there  was 
judgment  on  the  verdict  and  a  writ  of  error  to  this 
Court. 

.  It  appeare  from  the  bill  of  exceptions  in  tiie  cause, 
that  the  only  evidence  placed  before  tiie  jury  was  tlie 
mate  and  the  deposition  of  Jokn    Timms,  the  nominal 
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plaiatiff.  It  does  not  appear  at  wliose  iiustaiioe  tbe 
deposition  was  taken  or  read,  and  there  ^nas  no  iob* 
jection  to  its  being  read.  There  is  no  evid^ce  show- 
ing  ^vy  alteration  in  the  date  of  the  note,  and  all  thai 
this  witness  proYOs^  is,  that  he  was  in  posaession  of  it 
in  1840^  and  that  6.  H.  Long  afterwards  won  it  of 
him«  On  the  trial  of  the  eause,  the  defendant's  ^»oqii* 
sel  asked  the  Ckcnit  Jodge  to  chaise  the  jury  that 
if  they  fonnd  the  note  sued  on  was  executed  and  de*- 
livered  in  1840,  though  dated  in  1641,  that  it  would 
become  due  six  ^months  from  its  execution  and  deliv- 
ery, and  not  six  months  from  its  date.  This  instruction 
the  Circuit  Judge  refused.  He  was  also  asked  by  de- 
fendant's  counsel  to  order  the  Clerk  of  the  Court  in 
making  I  out  the  transcript  of  the  record  in  this  cause, 
for  this  Court,  to  send  up  with  the  transcript  the  origi- 
nal note;  and  this  the  Circuit  Judge  refused  also. 

It  is  now  assigned  for  error,  that  under  the  plea  of 
91071  est  factuniy  the  execution  of  the  note  is  not 
proYod.  To  this  we  answer:  It  is  read  without  ob- 
jection, and  must  be  taken  to  have  been  proved,  or 
that  proof  as  to  the  matter  waa  waived*  Besides, 
under  a  special  plea  of  non  est  facttan^  like  tihis,  the 
burthen  of  proof  is  upon  the  defendant.  The  plain- 
tiff under  such  a  plea,  has  nothing  to  do  but  read  the 
note,  and  the  special  matter  in  avoidance  of  it  must 
be  proved  by  the  defendant. 

As  to  the  charge  of  the  Circuit  Judge,  it  is  free  of 
error?  If  this  note  were  in  truth  executed  in  1840, 
and  post-dated  in  1841,. though  it  would  be  deemed  to 
have  a  legal  effect  from  the  time  of  its  issue,  yet  the 
date  would    be  held  to  fix  the  period  from  which  the 
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^  time  for  its  payment   or  maturity  might  be  calculated. 
Story  on  Prominory  Notes,  §  48. 

And  as  to  tke  refosal  to  order  the  original  note  to 
be  sent  up  with  the  record,  if  such  a  practice .  couU 
be  demanded  in  any  case,  yet  we  can  see  no  possible 
use  for  it  in  this,  since  there  is  nothing  to  show  Ae 
plaintiff  in  error  conld  have  derived  any  benefit  fh>m 
it,  or  that  any  information  could  have  beea  eomraaai* 
cated  to  this  Court  not  already  lihowB  by  the  copy. 
Affirm  the  judgment 


!•  W.  Hawthorhb  vs.  Wm.  D.  Btowir. 


Tbust  Estatb.  Convertian  of  trust  fund  hy  trustes  and  third  jptrsons.  When 
a  tnutee  or  otkor  person  tUnding  in  *  fiduoiirj  relalion,  irrongfoUjreos* 
TorU  a  trust  fUnd  into  another  speoios  of  property,  the  bonefioiary  will 
be  entitled  to  the  property  thus  acquired,  and  he  may  sue  for  it  at  law,  or 
he  may  disclaim  title  thereto  and  proceed  upon  his  remedy  m  fsrssmmiu 
But  this  principle  does  not  apply  where  a  person,  standing  in  no  fiductaiy 
relation,  wrongfkiUy  obtains  a  portion  of  a  trust  fund  and  inyests  the  same 
in  property  for  his  own  benefit,  without  the  knowledge  and  against  the 
iriU  of  the  trustee  and  beneficiary.  The  title  to  the  proper^  in  nfk 
ease,  Tests  in  the  purchaser. 


VBOM   SHXLBT. 


This  is  an  action  of  trover  from  the  Common  Law 
Conrt  at   Memphis,      At  the    November    Term,    1854| 
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before  GaruthebSi  Judge,  there  was  verdict  and  jndg- 
ment  for  the  plaintiff.  The  defendant  appealed  in 
error. 

R«  V.  RfCHABSsoKy  for  the  pluntiff  in  er^or. 

W.  Coleman,  Small  and  Yeroer,  for  the  defendant 
in  error. 

McKiNNEY,  J.,  delivered  the    opinion  of  the  Court* 

This  was  an  action  of  trover  brought  by  the  de* 
fendant  in  error  against  the  plaintiff  in  error,  to  re* 
cover  damages  for  the  alleged  conversion  of  a  buggjf 
by  the  latter. 

It  appears,  that  on  the  5th  of  January,  1850,  Joseph 
F.  Brown  conveyed  to  his  son,  William  D.  Brown,  the 
plaintiff  in  this  action,  several  slaves — ^to  hold  the  same 
in  trust  for  Ann  Brown,  wife  of  the  donor,  during  her 
natural  Ufe,  ^^and  to  pay  over  to  her  all  the  proceeds 
of  their  labor,'*  with  power  to  the  wife  to  use  and 
appropriate  the  same  in  any  manner  she  might  deem 
proper. 

The  slaves  were  limited  in  remainder,  after  the 
death  of  the  wife,  to  the  three  children  of  the  donor. 
Some  of  said  slaves  were  hired  out.  And  it  seems 
from  the  proof,  that  the  hire  was  paid,  sometimes  to 
the  plaintiff  as  trustee,  and  sometimes  to  the  said  J. 
F.  Brown,  the  donor.  In  the  year  1851,  Joseph  F. 
Brown  purchased  the  buggjf  in  question,  and  paid  for 
the  same  with  money  which  accrued  from  the  hire  of 
said  slaves,  obtained  from  one  Stewart,  to  whom  three 
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of  the  slaves  had  been  hired.  In  Febroaiy,  18^2,  a 
jadgment  was  recovered  against  J.  F.  Browni  before  a 
justice  of  the  peace,  for  $37.48,  upon  a  debt  contraetod 
in  December,  1850.  Upon  this  judgment  an  execa- 
tion  issued,  and  was  placed  in  the  hands  of  the  de^ 
fendant  Hawthorne,  a  constable,  who  levied  on  and 
sold  said  buggy^  in  satisfaction  of  said  execution. 

The  money  paid  for  the  buggy  does  not  appear  to 
have  been  thus  appropriated  with  the  knowledge  or 
consent  of  either  the  trustee,  or  Mrs.  Brown  the  bene- 
ficiary; nor  does  it  appear  that  the  purchase  was  made 
at  the  request,  or  for  the  benefit  of  either.  From  all 
that  is  shown  in  the  record,  the  reception,  as  well  as 
fhe  appropriation  of  so  much  of  the  trust  fund,  was 
the  mere  unauthorized  act  of  J.  F.  Brown.  It  is  tnie, 
"the  proof  shows  that  the  buggy  was  sometimes  used 
by  Mrs.  Brown  and  the  family ;  but  it  is  proved  by  a 
member  of  the  family,  that  no  claim  was  set  up  to  it 
prior  to  the  time  of  the  sale  by  the  defendant,  either 
by  the  plaintiff  or  Mrs.  Brown. 

It  may  be  observed  that  there  is  nothing  in  the 
record,  impeaching  in  the  slightest  degree,  th#  validity 
of  the  settlement  made  by  J.  F.  Brown  upon  his  wife. 
It  is  not  shown  that,  any  debt  existed  against  him  at 
the  date  thereof.  The  case  turns  upon  the  legal  effect 
of  the  purchase  of  the  buggy^  with  money  belonging 
to  the  trust  fund. 

The  Court  instructed  the  jury,  amongst  other  tfaingp, 
that  if  "  said  slaves,  or  any  of  them,  [  embraced  in  the 
deed  of  settiement,]  were  hired  out,  and  said  buggji 
was  purchased  with  the  money  arising  from  their  hirei" 
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the  plaintiff  woald  be  eatiiled  to  nocnter  the  valae 
thereof.  The  jory  found  for  the  plaintiff — judgment 
was  rendered  acDording^y,  and  Ifae  defendant  appeided 
in  error. 

The  legal  principle  stated  in  tiie  ohargei  is  not, 
we  think,  applicable  to  this  case.  The  principle  is 
maintainedi  both  at  law  and  in  equity,  that  if  a  trus- 
tee or  other  person  standing  in  a  fiduciary  relation, 
wrongfully  converts  a  trust  fund  into  another  species 
of  property,  the  beneficiary  will  be  entitled  to  the 
property  thus  acquired,  and  he  may  sue  for  it  at  law. 
Taylor  vs.  Plw^ker^  8  MaKl.YSelw.,  574.  In  such 
case  the  wrongful  act  of  the  trustee  is  not  binding 
on  the  beneficiary;  and  it  is  a  matter  entirely  at  the 
option  of  the  latter,  whether  to  take  the  substituted 
property,  or  to  disclaim  any  title  thereto,  and  proceed 
upon,  his  remedy  in  personam. 

But  this  principle  does  not  apply  where,  as  in  the 
present  -  case,  a  person  standing  in  no  fiduciary  rela- 
tion, wrongfully  obtains  a  portion  of  a  trust  fond,  and 
invests  the  same  in  property  for  his  own  benefit  with- 
out the  knowledge  and  against  the  will  of  the  trus- 
tee and  beneficiary.  The  bare  statement  of  the  case 
excludes  the  idea  of  any  trus^  The  title  to  the 
property  thus  acquired  vests  in  the  purchaser. 

We  are  aware  of  no  principle  upon  which  the 
beneficiary  of  the  trust  fund  can  elect  to  treat  the 
property  as  his,  more  especially  as  against  the  credi- 
tors of  the  purchaser  who  had  acquired  a  lien  upon 
the  same  before  any  step  was  taken  by  the  benefici- 
aiy  to  assert  a  claim  thereto. 

If  any  trust,  or  agency,  on   behalf  isi  the   benefi- 
81 
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ciary  in  the  purchase  of  the  buggy^   were  showiiy  the 
principle  laid    down   in    the    charge  would,  of  course, 
apply;  but  no  such   thing  appears  fro'm  the  proof  as 
set  forth  in  the  record  before  us. 
The   judgment  will   be  reversed. 


^  ..• 


Sylvana  S.  Bledsoe  vs.  Jeftha  T.  RooEms. 


1.  Stidknoi.  RegiiiralMn.  Act  of  1831,  eh.  90,  {  6.  Where  the  plaintiff 
in  igeotment  olaime  under  a  registered  deed  as  against  an  nnregistered 
deed  of  prior  date,  eyidence  of  the  plaintiff's  knowledge  of  the  prior  eon- 
Toyance  is  inadmissible.  Relief  in  such  ease  is  only  to  be  had  in  a 
Court  of  Equity  under  the  provisions  of  the  act  of  1881,  eh.  90,  {  6. 

2.  Ghampbett.  Po9$enum.  Act  of  1821,  eh,  06,  {  1.  A  sale  of  land  is 
not  tainted  with  champerty  under  the  act  of  1821,  oh.  66,  {  1,  forbidding 
the  sale  of  pretended  rights,  where  the  yendor  is  in  actual  possession  at 
the  time  of  the  sale.  The  test  of  champerty  in  such  case  is  the  Tendor't 
possession  and  not  the  yalidity  of  his  title. 


nOH   WBAKLIT. 


This  was  an  action  of  ejectment    from  the  Circuit 
Court  of  Weakley  county.      At  the  June  Term,   1855, 
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before  Judge  Fitzg£Rald,  there  was  verdict  and  judg* 
sieat  for  the  plaiatl£  .  The  defendaat  appealed  in 
error. 

Cardwolii,  for  the  plaintiff  in  eirer^ 

RoGEBS  and  Somebs,  for  the  defendant  in  error. 

McKiNNET,  J.,  delivered  the  opinion  of  the  Court. 

This  was  an    action  of    ejectment   brought   by   the 

defendant  in  error  against  Ihe  plaintiff  in  error,  in  the 
Circuit  Court  of  Weakley.  Verdict  and  judgment  ibr 
the  plaintiff,  and  an  appeal  in  error  Co  this  Court. 

The  questions  presented  for  our  determination  arise 
upon  the  following  state  of  facts: 

John  R.  Bledsoe,  the  brother  of  the  plaintiff  in 
error,  was  formerly  the  owner  of  the  tract  of  land  in 
oontroversy,  in  this  action.  He  resided  upon,  and 
cultivated  the  same,  and  the  plaintiff  in  error  lived 
with  him.  While  thus  occupying  the  land,  namely, 
on  the  5th  of  July,  1853,  he  made  a  conveyance 
thereof  to  the  plaintiff  in  error,  for  the  consideration 
•of  two  hundred  (loUars,  in  band  paid,  accetrdiog,  to 
the  recital  of  the  deed.  This  deed  was  pnH^d  ia 
proper  form  by  the  subscribing  witnesses  on  the  10th 
of  February,  1858,  and  registered  on  the  same  day* 
Afterwards,  namely,  on  the  8th  of  September,  1852,  said 
John  R.  Bledsoe  sold  and  conve]|«d  said  tract  of  land 
to  Rogers,  the  defendant  in  error,  for  the  consideration 
of  three  hundred  dollars,  as  stated  in  the  conveyance. 
Thb  deed  was  regularly  proved  by  the  subscribing  wii^ 
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nwaee  on  the  day  of  its  execiitio»|  and  was  regutered 
on  iht  fbUowiBg  day.  Bledsoe  eoalinaed  to  reside 
upon  Badid  land  aad  to  cuhivate  the  same  vatil  after 
bia  conTejance  tfo  Rogers. 

Bledsoe,  tbe  vendor,  after  being  released  fty  Rogen^ 
was  examined  on  the  trial^  as  a  witness  on  his  behalfr 
*  On  cross-examination,  the  defendant's  counsel  proposed 
to  prove  hy  said  witness,  that  at  the  time  of  the  sale 
and  conveyance  by  him  to  Rogers,  of  the  tract  of 
land  in  dispute,  the  latter  had  knowledge  of  the  pre« 
vions  sale  and  conveyance  of  said  land  to  the  de- 
fendant. But  the  Court  reftised  to  admit  this  evidence. 
And  the  fint  question  is'^did  the  Court  err  in  thus 
ruling?  We  tUnk  not*  By  tbe  terms  of  the  reg- 
istralion  act,  (1831,  oh.  90,  4  ^^  &B  instraments  re- 
quired by  law,  to  be  registered,  are  to  take  effect  only 
from  the  4ime  of  registration.  And  it  is  expressly 
declared  in  the  same  section,  that  a  subsequent  deed, 
if  first  registered,  shall  prevail  over  a  prior  unregis^ 
tered  deed*^'^  unless  it  is  proven  in  a  Court  of  EquUj/, 
according  to  the  rules  of  said  Court,  that  such  sub* 
sequent  purchaser  had  lull  notice  of  the  previous  con* 
veyance."  Under  Hiis  statute  a  Court  of  law  can 
•nly  look  to  the  fact  of  priority  of  rc^stration;  upon 
tlutt  fact,  .the  legal  efficacy  of  the  instrument  depends, 
and. it  would  therefore,  be  irrelevant  to  inquire  whether 
the  subsequent  purchaser  had  knowledge  of  a  prior 
oonveyance,  inasmuch  as  such  knowledge,  if  shown 
tb  exist,  could  not  efiect  the  legal  operation  of  the 
instrument  as  declared  by  the  statute,  it  is  within 
the  'province  of  a  Court  of  Equity  alcme,  to  deprive 
tfan  subsequent  pnrehaser,  in  such  case,  of  th«  fraudulent 
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and  unconscientious  advantage  of  whick  he  seeks 
to  ayail  kimself,  in  violation  of  tke  rigkts  of  tke  first 
purchaser. 

2.  It  was  insisted  on  tke  trial,  that  tke  conveyance 
to  Rogers  was  affected  witk  ckamperty.  The  Court 
beld  otherwise,  and  correctly.  Bledsoe  remained  in 
possession  of  tke  land,  in  point  of  fact,  after  tke  con- 
veyance to  kifl  sister,  and  this  possession  waji  contin- 
ued until  after  tke  conveyance  to  Rogers.  In  what 
manner  Bledsoe  keld  possesion  in  tke  interval  be- 
tween tke  conveyance  to  kia  sister  and  the  subsequent 
conveyance  to  Rogers,  is  not  shown  by  tke  proof; 
nor  is  it  material  to  inquire.  For  some  purposes  tke 
possession  woilld  ke  presumed  by  law,  to  be  in  tke 
fiister — as  between  ker  and  Jokn  R.  Bledsoe — because 
tke  title  was  in  ker.  But  so  far  as  respects  tke 
•operation  of  tke  champerty  act,  it  is  sui&cient  that,  in 
point  of  fact,  Bledsoe  was  in  actual  possession  ol  the 
land  at  tke  time  of  tke  conveyance  to  Rogers,  and 
tkat  so  far  as  appears  from  tke  record,  there  was  no 
actual  adverse  possession  of  any  part  thepeof  by  the 
defendant,  «r  any  other  person.  The  statute  looks  to 
tke  fact  of  possession,  aot  to  tke  vakdity  of  tke 
vendor's  title,  or  kia  rigkt  to  convey. 

Tkere  is  no  error  in  tke  record  and  tke  judgment 
mil  be  affirmed. 
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1»  AcTZOV  Simple  eonttaei  debU^  payable  hy  mstalffunU*  AuumptiU.  C<n* 
mutfU,  If  an  entire  turn  of  money,  due  upon  a  simple  contract,  be  paja- 
ble  by  instahnenta,  all  of  irhicb  baye  not  fallen  due,  astumpnty  is  in  gen- 
aral,  tbe  only  ramedy  for  the  reooyery  of  the  inatalments,  aa  tbey  geytr 
rally  fall  due,  and  if  the  money  be  due  upon  a  contract  under  seal,  the 
remedy  is  by  action  of  coyenant. 

2.  AmiirDXBXT.  Same.  In  an  action  of  debt  upon  a  promiseoiy  note^ 
payable  by  instalments,  some  of  vhioh  are  not  due,  an  amendment  of  the 
declaration  asked  for  by  the  plaintifT,  setting  forth  the  note  sued  on,  end 
arerring  a  parol  agreement  made  at  the  time  of  its  execution,  that  upoa 
flulure  of  the  maker  to  meet  the  first  instalmeni  irhen  due,  that  the  whole 
should  be  considered  due,  iraa  properly  refiised. 


IBOM   OIBSOK. 


ThiB  was  an  action  of  debt,  instituted  in  tht 
Circuit  Court  of  Gibson  county,  upon  a  promissoiy 
note  for  $1,000.00  payable  by  instalments,  of  lb  per 
cent  every  six  months^  The  n-ote  is  made  payable 
six  months  after  date,  and  bears  date  eS  30th  Decent* 
ber,  1853.  This  suit  was  commenced  on  the  10th  of 
July,  1854.  The  declaration  avers  the  whole  amount 
to  be  due.  At  the  March  Term,  185<$,  Judge'  Fm- 
GERALD  gave  judgment  sustaining  a  demurrer  to  the 
declaration,  and  refusing  a  motion  by  the  plaintiff  to 
amend  the  declaration  by  a  count  setting  forth  a  parol 
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underBtanding  between  the  parties,  made  at  the  time 
oi  the  execution  of  the  note,  that  upon  failure  of 
the  maker  to  pay  the  first  instalment  when  due,  and 
interest  on  the  remainder  for  six  months,  and  to  make 
a  new  note  for  the  balance;  the  entire  debt  should  be 
considered  as  due.     The  plaintiff  appealed  in  error. 

T.  J.  Carthsl,  for  the  plaintiff. 

The  paper  sued  on  is  substantially  and  sufficiently 
set  out  in  the  declaration,  and  the  Court  enred  in 
sustaining  the  demurrer. 

1.  If  the  declaration  is  not  sufficient,  the  Court 
ought  to  have  permitted  the  amended  count  to  have 
been  filed.  The  paper  writing  being  ambiguous,  pa- 
rol proof  should  have  been  admitted,  to  explain  the 
meaning  of  the  parties. 

2.  But  if  the  proper  construction  of  the  contract 
is,  that  the  whole  sum  is  not  due,  it  is  at  least  pay- 
able by  instalments,  and  one  instalment  was  due  be* 
fore  the  commencement  of  the  suit?  The  redtal  that 
it  is  all  due,  should  have  been  r^ected  as  surplus- 
age and  judgment  given  for  the  instalment  that  was 
due  when  the  suit  was  brought. — 2  Parsons,  on  Con- 
tracts, 147;  Tucker  vs.  Randall^  2  Mass.  Rep.  263; 
Cooljf  vs.  RosCf  3  Mass.  Rep.  221.  The  instalment 
being  15  per  cent,  on  the  amount  of  the  paper  is 
sudiciently  definite  and  certain,  to  sustain  the  action 
of  debt.  The  Court  has  said  that  debt  will  lie  as 
well  as  assumpsit^  where  the  paper  contains  on  its  face 
the  means  of  amvi4g  at  the  certain  amount  due. — 
6  Humph.,  337. 


/' 
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M.  R.  Hill,  for  the  defendaalB. 

It  k  now  inaiBted  for  the    first,  time    that 
OQgfafc    to    have  jadgment  for  the    ioitalmeat   doe   at 
the  eommencement  of  the  mit. 

1.  The  aetion  is  debt  for  the  whole.  The  case 
in  3  Mass.  R.,  does  not  apply.  That  was  tusumpnt^ 
stating  the  contract,  averring  that  two  inatalmenti 
were  dae  and  adding  that  the  ^'defendant  had  become 
legally  bound  to  pay  the  whole.^  The  Conrt  decided 
Aat  the  latttt*  could  be  regarded  as  snrplaaage,  and 
the  declaration  was  otherwise  good  for  the  instalments. 
Even  if  lliis  action  was  different,  there  is  nothing  here 
that  can  be  rejected  as  surplosage,  and  leave  a  de- 
claration for  instalments.  Surplusage  is  that  which 
may  be  rejected,  without  iq|ury  to  the  residue. 

2.  There  was  no  error  in  the  refhsal  to  allow 
the  new  count  to  be  filed;  for,  Ist,  No  groonds 
were  laid,  showing  merits,  and  lite  Circuit  Judge  will 
not  be  put  in  the  wrong  without  them. 

3.  The  count  proposes  to  lay  a  foundation  for 
varying  the  contract  by  parol  evidence. 

McKmKBr,  J.  delivered  the  opinion  of  the  Court. 

This  was  an  action  of  dtM.  The  instrument  de- 
clared on,  is  as*  follows: 

'^Tebniok,  Deo.    30,  1853. 
*<  Six  months  after   date,  I  promise  to  pay,  to  the 
order  of  James  £.  Wood,  one  thousand  dollars,  at  the 
Branch    Bank    of    Tennessee,    at    Trenton,    by   fitfto^ 
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ment9  of   15  per  cent,  every  six   manthe;   for  value  re^ 
odved.  "  W.  H.  Wood*'* 

ThiB  note  was  transferred  by  endorsement  to  the 
plaintiff,  who  commenced  the  present  suit  thereon,  on 
the  10th  day  of  July,  1854;  the  first  instalment, 
Which  was  then  due,  not  having  been  paid. 

In  the  declaration,  the  note  sued  on  is  not  set 
forth,  either  according  to  its  terms,  or   legal  effect. 

It  is  declared  on  as  though  it  were  an  absolute 
undertaking  to  pay  the  entire  sum  of  one  thousand 
dollars,  six  months  from  date. 

The  defendants  demurred  to  the  declaration  and 
the  Court  sustained  the  demurrer.  The  plaintiff  then 
jnoved  for  leave  to  file  an  additional  count  to  the 
declaration,  but  the  Court  refused  the  motion;  and 
rendered  judgment  that  the  defendants  go  hence  with* 
out  day  and  recover  their  costs,  <&c.  From  which 
judgment,  the  plaintiff  appealed  in  error  to  this 
Court. 

We  think  there  is  no  error  in  the  record.  Flmtt 
The  demurrer  was  properly  sustained,  on  the  ground 
of  variance  between  the  instrument  as  described  in  the 
declaration  and  as  set  out  on  oyer.  And  it  is  clear, 
beyond  all  doubt,  that  if  the  instrument  had  been 
declared  on,  either  according  to  its  terms  or  legal  effect, 
the  action  in  its  present  farm  could  not  be  maintained. 
It  is  well  settled  that  an  action  of  debt  cannot  be 
maintained  for  the  recovery  of  an  entire  sum  of 
money,  payable  by  instalments,  until  all  the  several  in- 
stalments have  fallen  due.  In  such  case,  upon  the  well- 
established  principles  of  pleading,  resort   must  be  had 
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to  a  different  form  of  action.  If  an  entire  eum  of 
money  due  upon  a  simple  contract,  be  payable  by  In- 
8talment8,  all  of  which  have  not  fallen  due,  ot- 
sumpsity  is,  in  general,  the  only  remedy  for  the  re- 
covery of  the  instalments  as  they  severally  become 
due,  and  if  the  money  be  due  upon  a  contract  un- 
der seal,  the  remedy  is  by  action  of  covenant — 1 
Chitty  on  PI.  (9,  Am.  Ed.)  103,  103,  119;  2  Saunden 
303,  n.  6. 

Secondly:  The  Court  properly" reftised  to  allow  the 
amended  count  to  be  filed,  because  it  is  bad  in  Bob- 
stance,  and  if  filed  would  not  have  supported  a  re- 
covery. 

It  sets  forth  the  note  sued  on  in  terms,  and  aven 
a  parol  agreement,  made  at  the  time  of  the  execution 
of  the  note,  and  as  part  of  the  contract,  the  sub- 
stance of  which  is,  that  on  failure  of  the  maker  of 
the  note  to  pay  the  first  instalment  of  fifteen  per 
cent  when  due,  and  interest  on  the  remainder  of  the 
debt  for  six  months;  and  to  make  a  new  note  for  tbs 
balance  of  the  debt;  the  entire  debt  of  one  thou- 
sand dollars  was  to  be  considered  and  treated  as  doe 
and  payable  on  such  default. 

It  is  scarcely  necessary  to  say  that  parol  evidence 
of  such  an  agreement,  so  essentially  varying  firom,  and 
contradicting  the  terms  of  the  written  contract,  could 
not  be  received* 

Judgment   affirmed^ 
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1.  GEnaHAL  Law.  Once  m  Jeopardy.  Corutitutian,  Art,  1,  {10.  Waiver. 
Where  »  jury  in  a  caM  of  felony,  being  unable  to  agree  vpon  a  Terdiot» 
were  dieoharged  without  objection  of  prisoner,  whereupon  the  caae  was 
eontinned  by  consent,  and  at  a  subsequent  term,  the  priitoner  was  tried 
and  oonyioted  without  exception  to  the  discharge  of  said  jury — ^he  cannot 
take  adrantage  of  such  irregularity  if  there  be  any,  upon  appeal  to  the 
Supreme  Court,  but  must  be  held  to  haye  waiyed  it. 

2.  Sau.  Self  defence.  Fear  of  bodily  harm.  Where  a  defendant  in  an 
indictment  for  homicide  or  felonious  assanli  leliea  vpen  the  plea  af  self- 
defence,  by  reason  of  his  fears  of  death  or  great  bodily  harm  firom  his 
antagonist,  he  must  show  by  proof  that  his  fears  were  based  upon  rea- 
sonable grounds 
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The  prisoner  waa  arraigned  at  the  March  Term, 
18559  of  the  Circuit  Court  of  Decatur  county,  upon  an 
indictment  for  malicious  shooting.  On  the  second  day 
after  the  cause  was  submitted  to  the  jury,  the  record 
shows  that  the  jury  returned  into  court  and  declared 
that  they  could  not  agree,  whereupon  "one  of  the 
jurors  being  withdrawn,  a  mistrial  was  entered/^  and 
the  case  continued  by  consent  until  the  next  term. 
At  the  next  term  the  cause  was  contiuued  by  the 
prisoner;  and  at  the  November  Term,  1855,  following, 
before  Judge  Wauckr,  the  prisoner  was  again  put  upon 
his  trial,  upon  the  plea  of  not   guilty.     He  was  coa* 
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victed  and  adjudg^ed  to  confiaemeat  ia  tke  peaiteatiary 
for  two  years,  from  which  he  appealed  in  error,  no 
exception  having  been  taken  at  any  stage  of  the 
proceedings  to  the  discharge  of  the  jury  at  the  March, 
Term,  1855.  It  is  insisted  in  this  Court,  that  tke 
prisoner  having  once  before  been  in  jeopardy,  was  not 
lawfully  convicted,  and  that  he  is  entitled  to  his  dis- 
charge. 

L.  M.  JovES  and  Mokkill,  for  the  prisoner. 

SiTBiD,  Attorney  General,  for  the  State. 

McKiNNEV,  J.,  delivered  the  opinion  of  the  Court. 

The  plaintiiS*  in  error  was  indicted  in  the  Circuit 
Court  of  Decatur,  for  malicious  shooting.  At  l^e 
March  Term,  1855,  on  Tuesday  of  the  Term,  being 
the  6th  of  the  month,  he  was  put  upon  his  trial  on 
said  indictment.  The  trial  not  being  finished  on  that 
day,  was  resumed  on  the  following  day,  (Wednesday,) 
end  the  record  of  the  latter  day's  proceedings  showH, 
that  the  jury  returned  into  Court  and  declared  *'that 
they  could  not  agree,  and  John  S.  Walker,  one  of 
the  jurors  being  withdrawn,  a  mistrial  was  entered,^ 
Thereupon  the  case  was  continued  ^'by  consmit,"  untS 
the  next  Term  of  the  Court,  and  the  prisoner  entered 
into  recognizance  for  his  appearance  accordingly.  The 
record  shows,  that  the  Term  continued  until  Saturday, 
the  10th  day  of  the  month.  At  the  foliowing  July 
Term,  the  case  was  continued  by  the  prisoner.  And 
at  the   November   Term   he  was  again   put  upon  hit 
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Iri&I;  wa«  fovmd  gHUty  u  eharged  in  the  kMUetmenl, 
and  aemtenced  to  two  year's  impriflonment  io  the  peni^- 
tenti&iy.  A  new  trial  was  moved  for»  ajid  rdSised 
by  the  Court;  and  a  hill  of  exceptions  eetthif  forth 
the  evidence  and  the  charge  of  the  Court  having 
heen  signed,  an  appeal  in  error  was  prosecuted  to  this 
Court. 

Upon  this  statement  arises  the  first  question  for  our 
eonsideration.  It  is  assumed  that  the  discharge  of  the 
jury,  on  the  first  trials  operated  as  a  dischaiiB^  of  the 
defendant,  and  that  he  could  not  be  tried  a  second 
time  upon  the  same  charge* 

On  this  question,  the  decision  of  the  American 
Courts  differ  very  widely.  The  conlElict  grows  out  of 
the  different  views  entertained  as  to  the  true  meaning 
of  the  provision  of  the  Federal  Constitution,  inoorpo-^ 
rated  in  the  constitution  of  this  and  several  of  die 
other  States;  that  no  person  shall  be  sulgect,  for  the 
same  offence,  to  be  twice  put  in  jeopardy  of  life  or 
limb.  On  the  one  hand,  it  is  understood  to  mean  noth- 
ing more  than  that,  where  a  person  has  been  tried 
upon  a  sufficient  indictment,  and  a  final  v^dict  of  ac- 
quittal or  conviction  has  been  pronounced  by  the  jury, 
he  cannot  be  indicted  or  tried  again  upon  a  charge  of 
having  committed  the  same  supposed  oflfence.  Or,  in 
ether  words,  that  it  is  but  a  repetition  of  the  maxim 
of  the  common  law,  that  no  person  shall  be  twice 
tried  for  the  same  offence.  Upon  this  inteipretation, 
the  party  accused  can  only  be  put  in  jeopardy  by  a 
verdict  of  the  jury,  and  the  judgment  of  the  Court 
thereon.  And  therefore,  it  is  held,  that  the  disehai^ 
of  the  jury  in  the  prc^^ss  of  the  trial,  before  verdict, 
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ifl  no  violation  of  the  right  secured  to  the  aecoBed  by 
die  constitatioa;  that  it  ia  a  matter  resting  in  tbe 
Bound  discretion 'of  the  Court;  and  that  its  exercise 
imposes  no  legal  obstacle  to  patting  the  accused  npon 
a  second  trial. 

On  the  other  hand,  the  clause  of  the  Constitution 
is  taken  to  mean  something  more  than  that  the  ao> 
cosed  shall  not  be  twice  tried  for  the  same  offence; 
and  that  putting  him  upon  trial,  merely,  was  putting 
him  in  jeopardy  of  life  or  limb,  in  the  sense  of  tiie 
oonstitutionat  restriction.  And,  therefore,  tiiat  where  a 
jury  has  once  been  empannelled,  and  charged  with 
tke  trial  of  a  prisoner,  the  discharge  of  the  jury  — 
unless  by  the  consent  of  the  prisoner,  or  in  case  of 
extreme  necessity — wiU  operate  as  an  acquittal,  and 
prevent  his  bring  again  put  upon  trial.  But  as  to 
what  will  constitute  such  a  necessity  as  to  authorize 
the  Court  to  discharge  the  jury,  before  verdict,  the 
eases  which  maintain  the  latter  view  of  the  constka- 
tional  provision,  are  somewhat  at  variance. 

The  course  of  decision  upon  this  subject,  in  this 
State,  has  not  been  uniform.  In  the  case  of  Water* 
house,  (Martin  &  Yerger's  R.  278,)  the  opinion  seems 
to  have  been  entertained,  tiiat  it  was  discretionary 
with  the  Court,  even  in  capital  cases,  to  discharge  the 
jury*  But  in  the  latter  case  of  Makala^  (10  Yerger's 
R.  532,)  it  was  held  otherwise.  It  was  ruled  in  that 
case,  that  the  discharge  of  the  jury,  before  tiie  close 
of  the  term,  on  the  ground  that  the  Couft  was  satis- 
fied that  the  jury  could  not  agree  upon  a  verdict,  was 
not  such  a  case  of  necessity  as  authorized  the  Court 
to  discharge  ihem;   tiuit  the  dieagreement  of  the  jurfi 
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because  their  minds  cannot  arrive  at  the  same  condn- 
sion  upon  the  evidence,  is  not  such  a  case  of  necessity 
as  will  authorize  their  discharge  before  the  adjourn- 
ment of  the  Court;  that  to  justify  a  discharge,  with- 
out the  consent  of  the  accused,  the  jury  must  be 
hindered  iBrom  rendering  a  verdict  by  some  physical 
impa$sibility.  Whether  this  doctrine  is  maintainable 
upon  the  weight  of  authority,  or  sound  reason,  is  a 
question  well  worthy  of  consideration,  when  a  proper 
occasion  shall  be  presented.  But  the  case  before  us 
does  not  necessarily  demand  a  discussion  ^f  that  ques- 
tion. 

The  principle  of  MahalcCs  case,  if  admitted  to  be 
correct,  does  not  sustain  the  position  assumed  in  the 
present  case.  In  the  former  case  it  distinctly  appears 
that  the  jury  were  discharged  by  the  order  of  the 
Court,  without  the  consent  of  the  prisoner;  and  that 
upon  this  being  done,  at  the  same  term  of  the  Court, 
a  motion  was  made  to  discharge  the  prisoner,  on  the 
ground  that  the  discharge  of  the  jory,  under  the  cir- 
cumstances, operated  as  an  acquittal.  But  in  the 
present  case,  it  does  not  appear  that  the  discharge  of 
the  jury  was  the  sole  act  of  the  Court,  or  without 
the  prisoner's  consent.  On  the  contrary,  the  inference 
rather  is,  from  the  import  and  language  of  the  entry 
upon  the  record,  that  it  was  by  the  consent  of  the 
parties — the  prisoner  and  the  prosecuting  officer;  and 
this  conclusion  is  corroborated  by  the  fact,  that,  upon 
the  discharge  of  the  jury,  the  case  was  continued, 
^'by  consent,''  until  the  next  term  of  the  Court;  and 
still  more  strongly  by  the  additional  fact,  that  neither 
at  the   time    when    the  prisoner   was  again    put   upon 
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trial,  nor  at  any  stage  of  the  proceedings  in  tiw 
Court  below,  was  this  objection  made  in  any  forat 
It  is  now,  for  the  finst  time,  sought  to  be  taken  ad- 
vantage  of  as  a  ground  of  error  for  reYersing  die 
judgment. 

If  the  doctrine  contended  for  were  conceded  to  be 
applicable,  not  only  to  capital  cases,  but  likewise  to 
felonies  of  an  inferior  grade,  it  ought  perhaps  to  be 
applied  less  stringently  to  the  latter  than  to  the  f(n> 
mer  class  of  cases.  But,  be  this  as  it  may>  we  think 
the  doctrine  ^  inapplicable  to  the  case  presented  by 
this  record.  In  the  first  place,  the  record  does  not 
show  that  the  discharge  of  the  jury  was  without  the 
prisoner's  consent.  And  in  the  next  place,  the  neg- 
lect of  the  prisoner  to  avail  himself  of  the  objection— 
had  the  discharge  taken  place  without,  or  against  his 
oonsent — at  the  proper  time,  and  in  the  proper  fomi, 
was  a  waiver  of  the  supposed  irregularity,  and  he  ifl 
now  precluded  from  assigning  it  as  a  ground  for  re- 
versing the  judgment. 

2.  The  second  error  assigned,  is  in  the  instmctieiiB 
of  the  Court.  In  stating  the  rule  i^  Orainger's  caae, 
(5  Yerg.  459,)  the  Court  added,  that  '^the  proof  oogfat 
to  show  that  his  (the  prisoner's)  fears  were  founded 
on  some  reasonable  ground;  that  the  law  would  not 
excuse  the  criminal  act  of  the  defendant,  though  under 
the  influence  of  fear,  if  his  fears  were  baseless,  and 
the  phantoms  of  the  imagination."  In  this  we  think 
there  is  no  error.  The  qualification  of  the  rule  in 
Grainger's  case,  above  laid  down,  has  frequently  been 
recognized  by  this  Court  since  the  case  of  Copdand  vs. 
The  State,  (7  Humph.  R.,)  in   which  it  was  suUtan- 
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tiaUy  approved.  We  hold  it  to  be  in  aocordaaoe 
with  the  well  eetablished  doctrine  of  the  common  law, 
and  as  the  settled  law  in  this  State. 

3.  We  think  the  conviction  is  well  sustained  by 
the  proof,   and  that  there  is  no  error  in  the  record. 

Judgment  affirmed. 


A.  W.   Smith  vs»  W.  D.  Gilmore,  et  ah 


1.  Shxbift.  Motion,  ket  of  1886,  ch,  19,  {6.  A  sheriff  is  liable  bj  mo- 
tion, Ibr  the  non-return  of  aU  ezeontions  reoeired  by  bim,  issued  from 
an/  Conrt  of  record  in  this  State,  ixrespeoUTe  of  the  time  he  reoeiTes  soeh 
executions. 

2.  Samb.  Same,  Surety.  The  representatiye  of  a  deceased  surety  of  a 
aheriir  is  not  subject  to  the  proceeding  by  motion  for  the  official  dell»» 
qoency  of  that  officer. 


nox  nrroH. 


The  plaintiff  moved  for  judgment  against  the  de- 
fendanty  as  sheriff  of  Shelby  connty,  and  the  securities 
on  his  official  bondi  together  with  the  representatave  of 
a  deceased  surety,  at  the  May  Term,  18&5,  of  the  Cir- 
cuit  Court  of   Tipton   countyi  for  the   amount  of  an 
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exeealioti  placed  in  the  hands  of  said  sheriS^  and  n<yt 
returned  by  him.  It  seems  Aat  the  execution  was  re* 
ceived  by  the  sheriff  withfai  less  than  twenty  days  cf 
tfie  retora  day  tiiereof.  Judge  Humfhsbts  disallowed 
the  motion,  and  the  plaintiff  appealed  in  error. 


Isaac  Mouusok,  for  the  plaintiff,  cited — act  of  1885, 
ch.  19,  §  6;  WM  vs.  Armstrong,  6  Hum.,  878;  Mo- 
Crory  vs.  Chaffin,  1  Swan,  307. 

YsEGSft,  for  the  defendants. 

McKonnEr,  J.,  delivered  the  opinion  of  the   Court. 

This  was  a  motion  for  judgment  against  the  sheriff, 
for  the  non-return  of  an  execution. 

The  motion  wss  refused  simply  upon  the  grooiid 
that  the  proof  did  not  show  that  the  execution  had 
been  placed  in  the  sheriff's  hands  twenty  days  before 
Xhe  return  day  th^eof.  In  all  other  respe<^  the  caee 
seems  to  have  been  fully  made  out  by  the  proof 
The  ground  upon  which  the  motion  was  refused,  we 
think,  is  untenable.  Under  the  act  of  1777,  ch.  8,  § 
5,  the  penally  of  $125  given  for  the  failure  of  the 
sheriff  to  make  return  of  process,  could  not,  perhaps, 
be  recovered  unless  it  were  shown  that  the  procesB 
had  been  placed  in  his  hands  twenty  days  before  the 
return  day.  But  the  act  of  1885,  ch.  19,  $  6,  under 
which  the  present  motion  is  made,  contains  no  sach 
requirement. 

By  the  latter  act,  he  and  his  sureties  are  made  li- 
able to  judgment  on  motion,  if  he  ^Mi  to  make  dae 
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»id  proper  ratum  of  any  execation  iasaed  firom  any 
Court  of  record  in  the  State,  to  him  directed  and  by 
bim  received,'^  without  any  reference  to  the  time  when 
the  (tame  may  have  been  placed  in  his  hands.  True, 
if  the  execution  were  presented  to  him  within  so  short 
a  time  before  the  return  day,  that  he  could  not  make 
a  /evy  and  return  the  same  on  Hie  day  1^  law  fixed 
for  its  return,  this  would  perhaps  be  a  sufficient  reas6n 
for  his  refusal  to  receive  it. 

But  if  received  in  time  to  execyOe  before  the  return 
day,  he  is  bound  to  do  so,  or  to  show  a  sufficient  ex- 
euse  for  his  failure.  And  though  received  at  too  late 
a  period  to  advertiere  and  sell  before  the  return  day, 
still,  he  is  bound  to  make  a  levy,  and  to  return  the 
execution  in  proper  time,  showing  the  want  of  time 
as  his  excuse  for  not  mining  sale  of  the  property 
levied  on. — 1  Swan,  R.,  807.  In  this  view,  the  motion 
was  improperfy  refused. 

But  the  motion  is  made,  not  only  against  the  a«p- 
viving  sureties  to  the  bond,  but  likewise  against  the 
personal, representatives  of  two  of  the  sureties  who 
died  before  the  motion  was  made.  This  is  not  allow- 
able. The  personal  representatives  of  the  deceased 
sureties  are  not  liable  to  be  proceeded  against  in  thb 
mamamsy   method. 

For  this  reason  the  case  will  be  remanded  to  the 
Circnit  Court  for  judgmeat,  with  leavie  le  the 
lo  amend  his  motion. 

Judgment  reversed. 


4M  JACKSON 
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EuiAH  Chjbbk.  vs.  W.  W.  Whkatlkt,  Adm'k. 


•  P^nom  of  Mlavf.  JSeeus,  aa  to  admmutrator  de  bonu  non.  UntQ  the  oondi* 
tion  of  an  estate  can  be  ascertained  and  distribution  made,  it  is  tbe  dut  j 
of  the  personal  representatire  to  protect  tiie  properly ->- the  slaves  as 
well  as  ether,  piaoperty^— and  he  has-  soch  a  tesq^orarT,  qualified  inter- 
est in  the  slares  in  consequence  of  his  liabilitj,  as  will  entitle  him  tp 
maintain  troTer  against  a  wrong-doer  haying  no  title.  But  an  adminiv- 
tratoe  di  bom$  nail,  whose  rii^ts  and  dnliiB  are  limited  and  specific,  beuis 
administrator  alone  upon  such  assets  of  the  estate  as  remain  in  ipecie  at 
the  death  of  the  first  administrator,  cannot  maintain  troTcr  for  a  slavv 

"^ '  wroBgfolly  siAi  by  the  first  adinifllstTater. 

ft.  TsvAsrv  ni  •omxo«.  S^elmnoe  pouetntm  of  tkaUd  b^  a  eo-tenanL  M&mr 
tdy.  The  ezdusive  possession  of  a  chattel  by  one  tenant  in  oommon,  and 
his  refusal  to  permit  the  other  to  participate  in  the  use  thereof,  will  not 
entitle  the  other  to  sue  at  law,  because  each  haaaa  eqiial  right  to  the  pos- 
session, and  the  possession  of  one  is  the  possession  of  both.  If  the  other 
cannot  regain  possession,  his  remedy  is  in  equity  for  a-sale,  and  diyision  of 
the  preooeds. 


FBOK   SHnbBT.. 


ThiB  was  an  action  of  ircverf  uuitttuted  by  Whoat- 
Toy,  88  admhi&trator  de  bonis  nan  of  H.  J*  Simmons, 
deceased,  against  Gheek,  in  the  Gommon  Law  Goiut 
fit  ^Memphb.  Said  Simmons  in  his  lifetime,  and  B.  F. 
Brocket,  were  tenants  in  common  of  Sf  slave,  the  sub- 
ject of  this  controversy.  Upon  the  death  of  Simmons, 
•ne  Collingsworth'  obtained  letters  of  administration 
upon    his    estate,  and    by   agreement   with  Brocket,  to 
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tfeot  a  diviiioii,  tkey  jointly  sold  tho  dare  to  Cheek 
execating  a  bill  of  sale  to  him.  CoUingBWortk  soon 
afterwards  died,  and  Wheatley  was  appointed  adminis- 
trator  of  Stmmans,  and  4>rought  this  suit  ag^nst  Cheek 
"for  the  aElleged  oonvereion  of  the  slave.  At  the  Mardi 
Term,  1855,  before  Jadge  Humphehyb,  there  was  verdiet 
and  judgment  for  the  plaintiff.  The  defeadant  ai^ 
yealed  in  «rror* 

£•    M.    Ybkcmsr    and   MuNFoao,   for  the   plaintiff  in 

The  proof  shomrs  that  Simmons  a&d  Brodbet  were 
partners  dn  trade,  and  boaght  the  slave  for  Qse  in  their 
ibusiness.  Did  the  title  in  the  slave  survive  to  BroekciP 
43ee  .act  of  1784,  eh.   22,  §  6,  Car.  &  Nioh.,  417. 

The  title  to  slaves,  since  the  passage  of  the  act  of 
"1827,  cfa.  81,  does  not  pass  to  the  personal  Kpreaenta- 
tive  of  the  estate,  but  vests  directly  in  the  ditrtrihutees 
♦r  legatees  as  die  case  may  be,  subject,  however..  tx>  he 
made  liable  ^r  the  debts  of  the  estate,  by  the  perse^ 
osd  Fepreeentative,  according  to  the  act  of  1827. — £/- 
Jioit  vs.  CechraUi  2  Sneed,  488.  This  decision  places 
•laves,  ia  regard  to  tho  vesting  of  the  title,  in  the 
isame  position  as  real  lestate.  And  no  one  ever  heard 
<f£  a  personal  representative  suing  4or  4and  belonging 
to  Ihe  estate  he  represented,  The  tifle  vests  in  the 
hdrs,  -and  they  most  sue.  So  as  to  slaves.  The  title 
vests  in  the  distributees  or  legatees,  and  they  ronst  «ue. 
True,  the  representative  has  a  right  to  sell  diem,  in  a 
I^oper  proceeding,  to  pay  debts.  So,  he  has  the  right 
i#  sohjeot  4be  tland,  in  the  veiy  aame  manner. 
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Wheotley  then  had  ao  title,  Mid  oonld  not  sue  ui 
.^U«  motioB. 

Again  we  say»  that  if  llie  title  of  tfaie  dare,  or  the 
Jaterest  of  Simmone,  veated  in  tlie  adminislratar,. 
Wheatley,  tiien  he  and  plaintiff  in  error.  Cheek,  aie 
taliants  in  common  of  the  slave,  Ibr  undoabtedfy 
•Cheek  has  bought  firocket^s  interest.. 

Can  the  action  of  trover  be  bronght  by  one  ttn^ 
ant  in  common  against  the  o&er,  and  whe»?  That 
it  can,  10  well  estabUahed,  but  only  where  the  tenant 
soed  has  been  guilty  of  a  conversion. — Cooke's  Rep^ 
S8-^0 ;    2  Meigs'  Digest,  1000 ;    1  Chitty's  Plead.,  156. 

What  is  a  eenversion  by  a  tenant  in  ccnnmon? 
2n  the  case  im  Cookers  Repfc,  it  is  said  that  mere^ 
hmUing  exclnsive  possession  by  a  tenanl  in  comnum 
is  no  conversion.  To  sell  it  or  destroy  it  would  bs 
:•  conversion. — Ah^  see  1  Chitty,   156. 

But  the  sale,  to  make  it  a  conversion,  must  be  bf 
the  co-tenant  as*  exclusively  his  own  pvop^ty.  He 
must  undertake  to  sell  the  whole-*iK>t  merely  his  ia- 
twest.— 7  Wend.,  854;    21  Pick.,  559,  ei  seg. 

The  proof  in  this  case  simpty  shows  that  Cheek 
has  possession  of  the  slave.  There  is  no  proof  ef 
a  sale,  or  attempt  to  sell,  or  in  any  way  to  destrojr 
]the  property,  by  him.  Nothing  like  a  eowenion  es- 
taUished.  And  he  can  get  no  title  by  the  statute  of 
limitations,  for  his  holding  is  not  adverse,  but  will  be 
rfe|{arded  as  a  holding  ibr  both.  So  that,  in  ftct,  there 
is  no  proof  of  a  destructien  of  the  interest  of  his  oo* 
tenant,  or  any  attempt  at  it,  whatever. 

Further:  Cheek  being  tenant  in  oonmum,  is  law* 
Ailly  possessed  of  the    slave.      His    possession   is  not 
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lortioiis.  Ajid  in  all  cases  where  a.defeadaat  in  the 
ftrst  intlance,  becomes  lawfhUy  possessed  of  tbe  pns^ 
arty,  a  demand  and  refosal  are  necessary,  before  tn^e^ 
fima  be  soslained,  unless  the  plaintiff  proves  a  distinslfc, 
actual  convendon. — 1  Gfaitljy's  PL,  157. 

There  is  no   proof  of  demand  and  refiisal   fay  die 
plaintiff  in  this  case,  whatever.     There  never  wae  any* 


R.  y.  RioBAaosQN,  for  the  defendant   in  error: 


The  plaintiff  in  mror  contends,  in  the  first  pli 
that  the  bil)  of  sale  made  by  Collingsworth,  a  fernssr 
administrator  of  Simmons,  estops  the  present  adminis- 
trator. If  it  had  been  an  act  that  the  former  admin- 
istrfitor  might  have  legally  performed,  the  proposttioft 
would  be  true.  But  the  sale  of  a  negro  by  an  admin*- 
istrator,  without  first  having  obtained  an  order  of  a  CoqH 
to  authorise  such  sale,  is  clearly  null  and  void.  It  there- 
Ibre  communicates  no  title,  and  the  property  belooyi* 
as  it  did  before,  to  the  estate  of  the  decedent  The 
act  of  1627,  ch.  01,  §1  aod  3,  prohibits  the  sale  ef  ,a 
slave  by  an  administrator,  unless  he  has  obtained  the 
order  of  a  Court ;  and  declares  such  sale  null  and 
Toiijk  If  the  sale  is  null  and  void,  and  the  property 
still  remains  as  it  was  before,  who  shall  claim  it  for 
Ae  benefit  of  creditors  and  distributees,  if  the  admin- 
istrator d^  boAts  fiea  may  not? 

It  is  contended,  in  the  second  plaee~thM  the  sale 
was  good,  because  Brocket,  the  sarviving  partner,  joined 
in  the  sale  with  Collingsworth.  We  think  the  CMirt 
gave  the  proper  instructions  to  the  jury  on  this  point. 
Tbe  iorvivor  of  a  partnership    cannot   sell    the  slave 
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belong^g  to  tlie.  firm  but  on  the  one  condition.  It 
mat^  be  done  to  pay  the  debts.  Bat  to  aathorise  each 
sale,  the  property  mast  have  been  owned  by  the  firm 
as  a  part  of.  their  joint  fltock  or  efiects  for  the  pur- 
pose of  carrying  on  the  bucinefls  or  trade ;  and  it 
would  certainly  fall  upon  the  defendant  below,  to  ehow 
the  charaeter  of  the  partnership  trade;  second,  that  the 
negro  was  a  part  of  the  joint  stock,  or  efiects;  and, 
third,  was  used  for  the  purpose  of  carrying  on  the  bu- 
siness ;  and  fourth,  that  there  were  partnership  debts,  to 
pay  which  it  was  necessary  for  him  to  sell  the  negro. 
See  act  of  1764,  ch.  22,  §  6,  N.  &  G ,  p.  417.  The 
proof  does  not  make  out  such  a  case. 

It  was  contended  that  the  giving  a  bill  of  sale, 
firstly  to  John  Cheek,  was  a  sale  to  him,  and  conse* 
quently  Elyah  Cheek  is  not  liable.  The  parties  were 
all'  present,  and  a  bill  of  sale  was  first  executed  to 
John^  but  Elijah,  who  pud  the  money,  said  it  was  not 
right,  and  wrote  another  bill  of  sale  to  himself.  It  k 
a  question  of  fact  as  to  who  bought  the  slave,  and  the 
fury  found  upon  the  testimony,  that  Elijah  was  te 
man* 

It  is  said  that  Brocket's  having  joined  in  the  bill  of 
sale,  vHho  owned  one  moiety  of  the  slave,  gave  Cheek 
a  right  to  claim  Brocket's  interest,  and  therefore  his 
possession  of  the  negro  was  not  a  conversion.  If 
Cheek  claimed  the  entire  slave,  it  was  a  conversion  of 
%fve  moiety  belonging  to  Simmons'  estate.  The  jaiy 
found  upon  the  testimony,  that  although  he  had  only 
purchased  Brocket's  interest  in  legal  contemplation,  still 
he  was  claiming  the  entire  interest. 

Davis  proved  the  substance  of.  a  biH    of  sale  eie- 
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tinted  to  defendant,  E.  Cheek.  It  is  contended  that  in- 
asmuch as  defendant  had  produced  a  bill  of  sale  made 
to  John  Cheek,  the  effect  of  Davis'  testimony  is  to  Tary 
'a  written  contract.  The  plaintiff  below,  proved  that 
he  had  given  due  notice  to  defendant  below  to  produce 
a  bill  of  sale  executed  to  himself;  and  instead  of  pro* 
ducing  such  bill  of  sale,  he  produces  one  executed  to 
John  Cheek.  It  was  competent  in  this  state  of  the 
case  to  prove  that  another  bill  of  sale  had  been  eze* 
cuted  to  E.  Cheek,  which  he  had  in  his  possession, 
and  had  refused  to  produce.  Besides  tills  use  of  Da- 
vis' testimony,  it  was  competent  to  attack  the  bill  of 
«ale  there  produced,  executed  to  John  Cheek,  for  fraud, 
or  as  a  forgery. 

Rose's  testimony  was  competent.  He  proved  from 
an  office  book,  kept  by  him,  what  was  a  universal 
eustom  with  him,  in  the  course  of  his  official  actiOB, 
Entries  on  this  book,  and  that  official  custom  showed  cir- 
eumstances  which  tended  to  prove  that  Elijah  Checdc  had 
bought  the  negro,  instead  of  John  Cheek,  and  that  the 
bill  of  sale  purporting  to  have  been  executed  to  John 
Cheek  was  a  forgery,  or  a  cheat;  all  of  which  was 
legitimate  to  be  proven.— FiW^  11   Humph.,  556. 

McKimiEv,  J.,  delivered  the  opinion  of  the  Court: 

This  case  presents  a  novel  state  of  facts.  The  de- 
claration is  in  trover^  for  the  supposed  conversion  of  a 
slave  named  Henry,  alleged  to  be  the  property  of 
Wheatley,  as  administrator,  de  bonis  non  of  the  estate 
of  one  Simmons.      Verdict  and  judgment  were  for  the 
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for  $851,109  and  the  defendant,  Cheek,  appealed 
in  error. 

It  appeani  from  the  proof,  that  one  B.  F.  Brocket 
and  the  plaintiff's  intestate,  Hngh  J.  Simmons,  wees 
cmmfr9  of  the  slare  in  controveny.  They  had  owned 
a  grist^miU  jointly  in  the  dty  of  Memphis,  ^^ch  they 
sold  to  the  defendant  Cheek,  and  reeeived  from  him  ia 
part  consideration  of  the  sale,  the  slave  in  question. 

Simmons  died,  and  one  Collingsworth,  it  seems,  was 
appointed  administrator  of  his  estate.  The  alave  Hea- 
ry,  remained  to  be  divided  equally  between  Brocket  and 
the  estate  of  Simmons.  And  for  the  purpose  of  di* 
vision.  Brocket,  as  surviving  owner,  and  Collingsworthf 
as  administrator  of  the  deceased,  assuming  that  undsr 
the  circumstances,  they  had  the  right  to  do  so,  joined 
in  a  sale  of  the  slave  to  Cheek,  fcH*  the  sum  of  five 
hundred  dollars;  one-half  of  which  sum  was  paid  lo 
Brocket,  and  the  remaining  ludf  to  Collingsworth, 

The  record  shows  that  there  were  no  debta  due  from 
the  joint  concern  of  Brocket  &  Simmons,  at  the  death 
of  the  latter.  Shortly  after  receiving  the  moiety  of  the 
proceeds  of  the  sale  of  said  slave,  Collingsworth  died. 
But  as  to  what  disposition  he  made  of  said  snm  of 
money,  whether  he  disbursed  any  of  it  in  due  course  of 
administration,  or  appropriated  the  same  to  his  own 
use,  there  is  no  intimation  in  the  record.  Soon  after 
his  death,  a  second  administration  was  granted  on  the 
estate  of  Simmons,  to  the  plaintiff,  Wheatley.  This 
latter  administration  is,  by  its  terms,  general;  thoogfa, 
in  legal  effect,  it  is  limited,  and  is  but  an  administra- 
tion  d0  boni$  won.  Assuming  the  sale  ci  tiie  slare 
hf  the  first  adminbtrator  to   be  a  nullity,  and  that  a 
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moiety  of  the  inlerefll  in  md  slave  BtUl  remauied  im 
the  estate  of  Simmons,  Wheatley,  in  his  refH^esentalive 
character,  brought  this  action  to  recover  the  same. 

There  is  no  proof  of  a  demand  of  the  slave  before 
the  institution  of  the  snit  It  is  conceded,  howevert 
that  Cheek,  by  virtoe  of  his  bill  of  sale  from  Brocket 
and  CoUingBwortli,  claims  to  be  vested  with  the  entire 
and  absolute  title  to  the  slave,  and  holds  him  in  op 
position  to  the  right  of  the  estate  of  the  deceased,  and 
all  other  persons. 

Upon  this  statement  of  the  facts  of  the  case,  it  is 
clear  that  the  slave  was  held  by  Brocket  and  Simr 
jpaons,  not  hs  partners,  but  as  tenants  in  common. 
The  commnnity  of  interest  between  them  in  resped 
to  the  mill,  of  whatever  mature  it  may  have  been, 
was  dissolved  and  at  an  end  by  the  sale  of  the  smU. 

The  legal  eifect  of  the  sale  of  the  slave  is  tkes 
to  be  considered  with  reference  to  the  power  of  the 
adminiatratOT,  as  well  as  of  the  surviving-  co-tenaut,  to 
make  the  sale,  and  the  ivterest  vested  in  ChedE  hi' 
such  sale. 

That  the  sale,  aa  regwds  the  moiety  attempted  to 
be  conveyed  by  Collingsworth,  is  a  nullity,  admits  ef 
no  question.  Sine^  the  act  of  1687,  an  administraler 
has  no  more  right  to  dispose  of  a  moUty  than  of  ttie 
4nHretjf  of  a  slave.  This  propositioi^  is  too  clear  to 
require  any  diseussion. 

Nest  as  regards  the  power  of  the  surviving  partr 
owner  to  sell.  It  is  to  be  observed  that  tfie  relation 
<rf  part-owner  is  different  from  that  of  partners.  In 
virtoe  of  the  community  of  rights  and  intereets  be» 
tween   partners^  each   partner   may  sell  or  diqpose  oC 
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not  merely  hia  own  share,  but  the  entirety  df  any 
perBonal  property  belonging  to  the  firm,  for  pnrposeB 
within  the  scope  of  the  partnership.  He  has  the  right 
to  do  so  as  to  his  own  share  as  owner;  and  in  re- 
spect to  the  share  of  his  co-partner,  he  has  aathorhy 
to  do  so  as  agent  and  representative,  of  the  firA. 
Bat  not  so  as  to  part-owners  of  a  chattel.  The  lat- 
ter are  but  tenants  in  common,  and  not  joint  tenants; 
and  neitiier  has  a  disposing  power  over  anything  more 
than  his  own  interest,  and  can  sell  only  his  own  share 
of  the  property.  This  he  may  rightfully  do,  and  the 
purchaser  from  him  will  become  vested  with  a  YdM 
>lltie  to  his  share  of  the  property,  and  be  substitate4 
ttt  his  stead  as  a  tenant  in  common  with  the  co4ea- 
ant.  And  upon  the  death  of  either,  the  p^^onal  re- 
presentative of  the  deceased,  in  general,  becomes  ten- 
ant in  common  of  the  property  wiih  the  surviving  tenant 
It  seems  to  be  weH  settled,  that  the  exclusive  pos- 
session of  A  chattel,  by  one  tenant  in  common,  and 
his  refusal  to  permit  the  other  to  participate  in  the 
use  thereof,  will  not  entitle  the  other  to  sue  at  law, 
because  each  has  an  equal  right  to  the  possession,  and 
the  possession  of  one  is  the  possession  of  both.  If 
the  other  cannot  regain  possession,  his  remedy  is  Ul 
equity,  for  a  sale  and  division  of  the  proceeds. 

But  upon  the  point — whether  or  not  the  absolote 
sale  of  the  entire  chattel  by  one  of  several  partners, 
is  of  itaelf  sufficient  evidence  of  a  conversion  to  sab- 
Jeet  him  to  an  action  of  trover ^  at  the  suit  of  his 
«o-tenant,  there  is  considerable  ififference  of  judicial 
opinion.  Our  predeccssofs  adopted  the  docMne,  lA 
JBafw  vs.  McNairy,  4    Humph.    R.,  3M,  that   a  Md6 
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Vy  one  tenant  in  eommon,  of  the  entirety  of  the  cbat»t 
tel,  10  suoh  a  coaveraion  as  will  entitle  the  c^hier  to 
maintain  trover.  And,  without  enquiring  on  whick 
fide  the  weight  of  authority  lies,  we  are  disposed  to 
adhere  to  that  decision.  ' 

There  can  be  no  donbt  in  the  case  und«r  consid- 
eration, but  the  sale  by  Brocket  was  operative  to 
vest  Cheek  with  a  valid  title  to  a  moiety  oi  the  slave 
and  this  is  the  extent  of  thjB  interest  acquired  by  his 
purchase.  The  othor  moiety  stiU  remains  in  the 
estate  of  Simmons.  If  trover  had  been  broughl 
against  Brocket,  the  case  should  have  turned  iqpon  the 
ioaia  ^fides^  of  the  transaction.  If  the  lattar  fairly  as- 
sumed to  sell,  and  did  in  fact  sell,  nothing  mpre  than 
JfiB  own  interest  in  the  slave,  it  is  clear  that  the  ac- 
tion  could  not  have  been  maintained.  But,  if  by 
iraud  and  collusion,  he  procured  Collingsworth  to  join 
him,  for  the  purpose  of  effecting  a  sale  ot  the  entire 
property  in  the  slave,  then,  it  is  equaUy  clear,  tlutt 
he  would  have  been  liable  in  trover. 

It  cannot  admit  of  a  doubt,  that  Cheek,  in  pus^ 
chasing  from  Collingsworth,  the  moiety  of  the  slave 
belonging  to  the  estate  of  Simmons,  and  asserting  a 
claim  in  virtue  thereof,  to  the  entire  ownership  of  the 

■ 

slave,  was  guilty  of  a  conversion,  and  liable  in 
trover. 

And  this  brings  ua  to  the  question,  whether  the 
Action  can  be  maintained  by  the  present  plaintiff. 

It  is  argued  that  it  cannot,  because  the  title  is  in 
the  distributees  of  the  estate  of  Simmons,  and  not  in 
the  plaintiff.  And  in  support  of  tUs  proposition,  is 
«|ted   the    case   of  EiliM  vs.    Cochrun,   2   Sneed,   It 
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468.  Thift  case  does  not  eaaetkni  the  d<$diietioa  npoa 
wliiek  tbe  argament  re^ts.  While  ft  is  true,  thttt,  If 
a  0ale  of  slaves  belonging  to  the  estate  of  an  intes- 
tate, be  not  required  for  the  payment  of  debts,  the 
title  passes  immediately  to  the  distrfbotee;  yet  it  k 
no  less  trae,  that  until  the  condition  of  the  estate 
ean  be  ascertained,  and  distribntion  made,  it  is  the 
iaty  of  the  personal  representative  to  protect  the  pro* 
perty  of  the  estate,  and  the  slaves  as  well  a^  other 
property;  and  in  this  view  he  most  be  regarded  at 
having  snch  a  temporary,  qualified  interest  in  the 
slaves,  in  consequence  of  his  liabQity,  as  will  entitie 
him  to  maintain  trover,  at  least  against  a  wrongdoer 
having  no  title.  We  do  not  say  that  the  adion 
might  not  be  well  supported  by  the  distributees,  that 
question  not  necessarily  ariring  in  the  ease. 

But  upon  a  difierent  ground,  we  think  the  plaintiff 
eannot  maintain  this  action :  and  lliat  is,  that  it  is  not 
the  province  of  an  adminiMrator  de  bonis  non*  Th€ 
rights  and  duties  of  an  administrator  de  ionis  non 
are  limited  and  specific.  He  is  to  administer  sach 
assets  of  the  estate  as  remain  in  specie  at  the  death 
of  the  former  administrator.  To  this  extent  merely, 
in  the  absence  of  statutory  regulations — ^is  he  the 
representative  of  the  estate.  <^He  ean  claim  nothing 
but  the  goods  of  the  intestate  remidning  in  speeie^ 
snconverted  and  unchanged  at  the  time  of  the  death 
of  the  original  administrator.'' — See  4  Bac.  Abr.  (Bon* 
vier^  Ed.)  Title  Executors  and  Administratoni,  letter 
B.  and  eases  there  cited.  He  is  not  responsible  tat 
the  mal-administratiott  or  dtwutmcit  of  his  predecessor. 
He  eannot  inquire  into  or  impeach  the  validity  of  hii 
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acts.  Nor  can  he  do  that  which  the  formed  represen* 
tative  had  precluded  hiniBelf  firom  doing,  Though  th^ 
administrations  are  distiuct,  yet  there  is  such  a  privitf 
of  estate  between  them  as  that  the  latter  adnrinistra* 
tor  will,  at  law,  be  bound  by  the  acts  of  the  former* 

If  the  former  by  parting  with  the  interest  in  pr*« 
perty,  vested  in  him  by  law  as  personal  representaK 
tive  of  the  estate, — whether  such  interest  was  special 
or  general,  and  whether  the  alienation  was  rightM 
or  wrongful,  so  as  to  be  estopped  from  re*assmting  a 
right  to  recover  the  same;  the  administrator  de  b^nii 
noHy  will  likewise  be  estopped,  at  law,  to  recover. 
This  must  necessarily  result  from  the  relafcion  of  tiie 
latter,  standing  as  he  does  in  the  shoes  of  the  former, 
to  some  extent,  and  taking  up  the  administration  at 
the  point  where  it  was  left  off  by  his  predecessor. 
It  might  be  conceded  without  affecting  the  force  of 
the  argument  in  the  present  case,  that  in  equity,  if 
the  former  administrator  had  by  collusion  disposed  of 
goods  of  the  estate  for  his  own  use,  the  latter  .might 
apply  to  have  the  fraudulent  sale  set  aside.  But  how 
this  may  be,  it  is  not  necessary  at  present  to  enquire. 

It  is  assumed  in  opposition  to  this  reasoning,  that 
because  the  sale  by  the  former  administrator,  in  the 
present  case,  was  absolutely  void,  and  the  title  still 
remained  in  the  estate,  that,  therefore,  the  administrator 
dc  banu  non  may  sue.  This  conclusion,  we  think,  is 
not  tenable.  True,  as  against  the  distributees  and 
creditors,  the  title  is  unchanged,  and  no  obstacle  is 
thrown  in  their  way  by  such  wrongful  sale.  But 
this  is  nothing  more  than  may,  in  general,  be  affirmed 
of  any  and  all  acts  of  devastavit,  or  fraudulent 
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alum  by  a  firmer  administrator.  By  mch 
IhofOgh  cottclnsiYe  against  the  administrator  d^  taau 
aoa — the  rights  cf  distributees  and  othen  eannot>  gen- 
erally speaking,  be  prqndiced.  Bat  still,  their  rights 
ean  no  more  be  asserted,  or  their  wrongs  redresBed, 
in  the  one  ease,  than  in  the  other,  throngh  the  me- 
dinm  of  the  administrator  de  bonis  won. — 10  Yerg,  434; 
2  Sneed,  050. 

The  remedies  in  favor  of  the  dbtribatees,  npon  the 
j(acts  in  thb  record,  are  ample,  both  legal  and  equi* 
table.      Bat  this  is  not  the  point  in  judgment. 

The  result  is,  that  the  judgment  must  be  reyersed 
and  arrested. 


Garutuess,  J.  dissented.  I  do  not  think  an  ad- 
ministrator de  bonis  non  is  precluded  from  suing  for 
slaves  in  trover,  which  have  been  sold  and  converted 
by  his  predecessor,  because  since  the  act  of  1827, 
such  sales  are  void  and  the  slaves  ctill  remain  the 
property  of  the  estate  in  specie.  This  is  not  the  case 
with  other  personal  property,  because  the  title  to  that 
vested  in  him,  and  he  might  effe'ctually  dispose  of  it; 
consequently  his  successor  could  not  recover  it  or 
enquire  into  the  correctness  of  his  administration  ac- 
cording to  all  the  authorities.  This,  I  think,  is  the 
ground  of  the  distinction,  in  the  one  case  the  sale 
passed  the  property,  and  in  the  other  not. 
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1.  P&iHOiPAL  AMD  AoiiTT.  jR^A<  ^  ocfo'on  fh  ^y«n<.  Evidinee.  The  righi 
of  an  ftgeiit  to  bring  suit  in  his  own  name  upon  oontraeU  entered  into 
on  nooonnt  of  Ua  principal,  exitta  only  in  cextain  ipeoial  easee,  and  Mng 
in  derogation  of  the  general  principle  that  all  the  rights  springing  ont  of 
a  oontract  made  throng  an  agent  accrue  to  the  principal,  it  derolree  upon 
sneh' agent  in  bringing  suit  in  his  own  name  to  show  aiSmiaiively  inch  a 
state  of  facts,  as  upon  some  recognised  principle  entitles  him  to  maintain 
the  action. 

2.  Sami.  Same,  Case  m  JudgmmU  An  attorney  at  law  who  places  a 
note  Am  to  hu  client,  in  the  hands  of  another  attorney  for  coUeetion,  who 
collects  and  misapplies  the  money,  has  no  right  to  maintain  a  suit  for  its 
reoorery,  without  showing  that  he  has  some  beneficial  interest  in  the 
result  of  the  suit,  as  a  lain  upon  the  amount  when  ooUeeted  for  commis- 
sions, or  that  he  is  endorsee  for  collection,  or  otherwise. 


This  action  o[  tusumpsit  was  instituted  by  BnlUtt 
and  Fairthome,  against  Herron  and  Davidson,  in  the 
Common  Law  Court  at  Memphis.  The  facts  are  flilly 
stated  in  the  opinion  of  the  Court  At  July  TenB« 
1855,  before  Ca&utbsbs,  Judge,  there  was  verdiet  and 
judgment  for  the  plaintiffs.  The  defendant,  Hetron, 
appealed  in  error. 

Yjouoe  and  Faimvovon,  for  the  plaintiff  in  error. 


,  tot  the  defendants  in  error. 
83 
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McEjinnnry  J.,  delivered  the  opinion  of  the  Court 

The  qnestion  upon  this  reeord  is,  ean  the  plaintifi 
maintain  this  action?  The  material  facts  of  the  ease 
are  these :  Bollitt  and  Fairthome,  the  pluntifis  below, 
were  ^lawyers  and  general  agents/'  of  the  citjr  of 
Philadelphia.  In  October,  1850,  they  forwarded  to 
Herron,  the  plaintiff  in  errori  and  A.  H.  Davidson, 
who  were  then  partners  in  the  practice  of  the  law, 
in  the  eily  of  Memphis,  for  oolleetion,  two  promisMiy 
notes,  made  by  Shropshire  &  West,  of  the  State  of 
Ifissiflsippi,  payable  to  H.  Dohring,  a  citizen  of  Penn- 
syhrania.  Accompanying  said  notes,  was  a  drafk, 
drawn  by  said  Dohring  on  Shropshire  dt  West,  in 
tkvm  of  Bullitt  A  Fairthome,  for  the  amount  of  said 
notes,  being  $680.22,  at  forty-six  days  after  date. 
Herron  dc  Davidson  immediately  sent  said  notes  and 
draft  to  N.  G.  &;  S.  E.  Nye,  lawyers  of  the  State  of 
Mississippi,  for  collection.  The  draft  was  not  accepted 
by  "Sliropshire  6c  West,  and  the  Messrs.  Nye  retnmed 
it  to  Herron  &,  Davidson,  but  they  retained  the  notes 
and  preceded  to  collect  the  amount  due  thereon,  after 
eonsiderable  driay»  growing  oat  of  the  embarrassed 
^nditfam  of  the  debtors.  In  the  Sjuring  of  1851,  aftef 
said  notes  were  placed  in  the  hands  of  the  Mesfirs. 
Nye,  but  before  collection  of  the  money,  Herron  ft 
Davidson  dissolved  their  partnership.  During  the  years 
1852  and  1853,  the  Messrs.  Nye  collected  the  amopiil 
upon  said  two  notes,  and  remitted  the  same  to  said 
A.  H.  Davidson,  at  Memphis,  who  it  appears  fdled  to 
pay  over  the  same.  And  to  recover  said  moneyt 
BulliU  6c  Fairthome,  in  their  own  right,  institoled  the 
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^reseat  «4Stioii  of  aoMiiiiprit  tot  tiioiiey  had  and  re- 
ceived to  their  use.  The  action  was  brought  jointly 
«j^n8t  Herron  dt  Davidson.  The  latter  soffered  Judft- 
iMnt  to  go  by  default  Herron  made  defence,  and 
^jndgment  was  rendered  against  him,  to  reverse  whidi 
the  case  is  brought  to  this  Court.  The  error  mainly 
ftelted  on  is,  that  the  plaintiffii  have  shown  no  legal 
right  to  maintain  the  action.  There  is  no  proof  in 
(he  record  before  ns,  that  the  plaintiffs  in  the  action 
liad  any  legal  or  beneficial  interest  in  said  notes,  or 
the  money  due  thereon.  It  does  not  appear  that  the 
notes  were  transferred  to  them;  or  th^t  the  draft 
before  mentioned  was  drawn  for  any  other  purpose 
than  as  an  authority  to  receive  the  money  due  upon 
iaid  notes.  There  is  no  proof  of  any  contract  or 
•nderstaadiag  in  respect  to  said  notes,  either  as  be- 
tween Duhrittg  and  the  plaintiffii,  or  as  between  them 
and  Herron  d&  Davidson.  There  is  evidence  on  the 
eontraiy,  of  a  persuasive  nature,  ftirnished  by  the 
plaintiffii  themselves,  that  the  legal  interest  in  said 
noteii,  and  the  money  When  collected,  was  not  in  them, 
but  in  Dnhring,  for  whom  they  were  acting  merdy  in 
the  capacity  of  collecting  agents. 

In  a  letter  from  the  plaintifis,  addressed  to  Herron 
&  Davidson,  under  date  of  February  6,  1851,  in  reply 
10  a  letter  from  the  lattet*  to  them,  they  direct  that 
ftttit  shall  be  brought,  unless  Shropshire  &  West  pay 
or  secure  the  Amount  due  upon  said  notes  in  a  short 
timo;  and  add,  *<We  have  delayed  writing  to  you, 
lutUing  f&r  Mr.  JhUiring  to  instruct  umP  And  in  a 
postseripty  they  request  information  as  to  the  circum- 
stances of  the  debtors,  d^.,  for  the  reason  that  "it  is 
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necaMaiy  to  keep  aitr  cKents  well  advieed,  iicJ*  And 
ift  a  rabeeqaent  letter  from  tkem  to  A.  H.  Davidaon, 
individaally,  under  date  October  3,  1851,  liiej  aaj, 
'^Pleaae  advise  us  what  has  been  done  with  daim 
ag^ainst  Shropshire  Sc  West,  of  Yazoo,  Missisrippi,  ta 
fatw  of  E.  DukringJ'  ♦  *  •  ♦  «Jfr.  Dmkring, 
in  consequence  of  reports  here  concerning  tkem^  is  verf 
uneasy.^ 

Upon  the  foregoing  faets  the  jury  w«re  instmeted; 
''That  the  pluntifis  had  the  legal  right  to  Imng  difli 
soit  and  recover  in  their  own  names:  and  Aat  no 
demand  of  payment,  or  directioii  to  renut  the  m<mey, 
before  the  commencement  of  the  suit  was  required  oa 
the  part  of  the  plaintifis."  This  instmction,  we  think, 
is  clearly  erroneoos.  Passing  by  the  olyeetion,  Has/i 
the  consideration  of  the  facts  is  entirely  taken  fiom 
the  jury,  the  proof  fails  to  establish  any  legal  riglit 
in  the  plaintiffs  to  recover  the  money  demanded* 

The  cases  in  which  agents  acquire  rig^  agaimrt 
third  persons,  founded  upon  contracts  made  by  them, 
are  said  to  be  resolvable  into  four  classes.  Fint, 
where  the  contract  is  made  in  writing,  expressly  wiA 
the  agent,  and  imports  to  be  a  contract  personallj 
with  him,  although  he  may  be  known  to  act  as  an 
agent. 

Secondly,  where  the  agent  is  the  only  known  or 
ostensible  principal,  and  therefore  is,  in  contemplation 
of  law,  the  real  contracting  party. 

Thirdly,  where,  by  the  usage  of  trade,  or  the  gen* 
oral  coune  of  business,  the  agent  is  authorized  to  aet 
as  the  owner,  or  as  a  principal  contracting  partjr, 
although  his  character  as  agent  is  known. 
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FourtUy,  where  the  agent  has  made  a  contract^  in 
the  subject  matter  of  which,  he  has  a  special  intereit 
or  property,  whether  he  professed,  at  the  lime,  to  be 
acting  for  himself  or  not. — Story  on  Agency,  §  808. 

In  all  the  foregoing  cases,  the  agent  acquires  per* 
sonal  rights,  and  may  sue  upon  the  contract,  in  his 
own  name,  notwithstanding  his  principal  may,  in  some 
instances,  perhaps  in  general,  be  also  entitled  to  siini*- 
lar  rights  and  remedies  upon  the  same  contract 

But  within  neitiier  of  these  classes,  does  the  case 
before  us  fall.  The  proof  is  silent  as  to  any  contract 
between  the  plaindfTs  and  Herron  6t  Davidson,  in  re* 
gard  to  the  collection  of  said  notes;  whether  the 
plaintiffs,  in  placing  the  notes  in  the  hands  of  Ae 
defendants,  professed  to  act  in  the  character  of  agents 
of  Dahring,  or  for  themselves,  we  are  uninformed. 
But  the  proof  establishes,  that  after  said  notes  were 
transmitted  to  the  defendants,  the  plaintiffs  impliedly, 
«t  least,  admitted  that  the  legal  interest  still'  remained 
in  Duhring.  From  this  proof,  the  inference  of  law 
is,  in  the  absence  of  evidence  to  the  contrary,  that 
the  plaintiffs,  throughout,  acted  as  mere  instruments  itt 
carrying  into  effect  the  instruction  and  act  of  their 
principal.  Had  the  notes  been  endorsed  even  in 
blank,  by  Duhring  to  the  plaintiffs  as  his  agents, 
merely  for  the  purpose  of  collection,  this  would  have 
entitled  them  to  sue,  in  their  own  names,  as  endorsees, 
and  would  perhaps  have  been  sufficient  evidence  of 
title  to  have  supported  the  present  action. 

It  is  admitted,  that  wherever  an  agent,  though 
known  to  be  such,  has  a  special  property  in  the  suV 
Jeet   matter  of  the   contract,   and   not  a  bare   custody 
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ttereol^  or  has  a  fieii  upoo  it,  or*  KCOEduig^  to  floma 
of  tko  »athoritic0,  bas  a  beoefieiai  mtercot  in  tiie  per- 
Jbrmaaoo  of  the  coAtractt  as  for  commiaiioBB,  &e*,  ho 
may,  in  aU  noch  oaseB^  ane  opoa  the  contract.  Bat  no 
mch  ca«o  is  made  in  the  record  before  ne}  ike  plain* 
ttffi  eitthlkh  no  snch  right.  And  it  deTohres  npoa 
mi  agent,  sneiog  in  bis  ovn  namct  to  show  affirma* 
tiyely  snob  a  state  of  laots  as,  upon  some  recognized 
principle,  entitles  bim  to  maintain  an  action;  because 
Ibe  rigbt  of  an  agent  to  sne,  in  bis  own  name,  exists 
fuUfy  in  some  special  cases,  and  is  in  derogation  of 
tbe  general  priaciplci  that  aQ  the  rq^  springing  ont 
i^  a  contract,  made  tbroa|jb  the  intenrention  of  an 
4^nt»  accnue  to  the  principal. 

It  cannot  therefore  be  presumed  in  this  case,  Stom 
anything  before  ns,  that  the  plaiotiflSi  bad  a  Men  upon 
the  money,  or  even  f^  claim  for  commissions.  Whether 
the  services  of  the  plaintiffii  were  gratnitons,  or,  if  not, 
whether  they  were  remunerated  in  advance^  or  were, 
^y  nsi^i  or  the  law  of  the  place  where  the  supposed 
aontract  between  them  and  their  principal  was  made^ 
flptitled  to  be  paid  out  of  the  money,  when  coBected, 
^MV  mattenf  of  which  we  are  not  informed. 

The  existence  of  the  draft  in  favor  of  the  plaintiffi 
avails  nothing;  the  inference  that  it  was  intended  to 
Test  the  plaintiffii  with  a  personal  right  to  the  money, 
is  repelled  by  the  cTideace  furnished  by  themsebres, 
j^fore  refeired  to. 

The  case  of  Gunn  ts.  CtmiiMey  10  Johns.  Rep.  887, 
jp,  in  its  facts,  very  like  the  case  under  consideration, 
mud  an  express  authority  in  support  of  our  conclusion* 
It  is  unnecessary,  in  this  view  of  tha  case,  to  diacusa 
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tiie  •fher  qaeftioa  made  in  the  case,  af  to  llit 

«ity   of   demaad,   or   directions   to    remit    the    bmm^, 

befivre  Boit  brought 

The  judgment  -will  be  revened. 


. ) 


Turn  State,  far  the  use^  4*^,,  vs.  W/  D.  Gilmorb,  ei  ei. 


SSBBinr.  LkMUif  upim  ^Scia<  bond  for  eoUeetiom  withotU  fro^e$t^  A^t  ^ 
1827,  eA.  85,  2  i.  Bj  the  act  of  1827,  oh.  85,  |  4,  a  BheriiT  and  Us 
•oMtlM  art  lliUble  upon  hia  offioial  boad,  for  all  monoj  ooIlaoM  by  mH 
ahoiiff  or  hit  dopntitt,  in  hit  offioiaL  oharaotor,  iipon  tlaimt  wadof  tilt 
juriadiotion  of  a  magittrato,  regardlett  of  whether  the  tame  waa  ooUeeted 
Mbrt  or  after  Judgment,  or  by  or  without  procett. 


■■  ■*     ■  * ■  ■  ■ » 

nU>M    BRSLBT. 

•    mm^m^imm  I      I         ■■■■ ■»   .  ly  II 


Thii  was  en  aetioa  of  eovenaat,  iwtitafeed .  ia  the 
Common  Law  Oonrt  of  Memphis  against  Gilmora  Md 
hie  aeenxltiesy  up<m  hts  official  bond  as  sbanff .  of 
Shelby  eonnty,  to  recover  a  sum  of  monej  eeUeetud 
by  him  upon  a  claim  under  the  jurisdiotion  of  ^  Jw^ 
tke  of  the  peace,  placed  In  hie  hands  .  fipr  coUeotion, 
SMad  ibr  which  he  receipted  as  sheriff.  It  s^inf.tbiit 
the  money  was  collected  by  him  without  pip<}espk  Imt 
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1m  &ikdl  to  pay  il  orcr  to  the  fdaintiff.  At  tha 
JNoveoiber  Term,  1M4,  before  Cawtbhui,  Judge,  tiie 
oaose  was  sabmitted  to  a  jory,  who  under  the  iastrae* 
tioDfl  of  the  Court,  rendered  a  verdict  in  favor  of  the 
■eeoritaes,  bat  against  the  sheriff,  for  the  amoant  claim* 
ed«      The  plaintiff  appealed  in  error. 


KonuBOHT,  for  the 


YnoBi  and  PbBioir,  for  the  defendants. 


MoKnnnnr,  J.,  deUvered  the  opinion  of  the  Court 


lis  was  an  action  of  covenant,  foonded  upon  the 
official  bond  of  Gilmore,  as  sheriff  of  Shelby  coantj, 
and  his  secnrities.  Judgment  was  for  the  defendants, 
and  an  appeal  in  error  to  this  Court. 

The  case  as  presenjed  in  the  declaration  and  proof 
is  this:  On  the  27th  January,  1858,  the  plaintiff 
placed  in  the  hands  of  Grilmore,  as  sheriff,  for  oollee* 
lion,  a  note  on  Hamlin  6c  Hart,  for  an  amount  within 
the  jurisdiction  of  a  justice  of  the  peace,  for  which 
Gilmore,  as  sheriff,  executed  a  receipt,  binding  himself 
to  account  for  the  same  as  required  by  law. 

Sometime  in  the  latter  part  of  the  year  185S, 
Gilmore,  without  having  brought  suit  on  said  note, 
collected  from  Hart  $150,  the  balance  due  thereon  ;*of 
this  sum  he  failed  to  pay  over  |10Q,  to  recover  which 
die  present  suit  was  brought. 

The  Court  instructed  the  jury,  that  if  Gilmore,  as 
sheriff,  had  collected  money,  on  a  claim  within  the 
jurisdiotion  of  a  justice  of  the  peace,  without  Mit,  and 
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wiAoat  a  warrant,  or  other  process  in  bis  hands,  that 
he,  Gillmore,  would  be  liable,  bnt  that  the  sureties, 
in  his  official  bond  wocdd  not  be  liable;  and  the  jory 
foand  accordingly. 

The  Coort  erred  in  this  instmction.  The  act  of 
1827,  ch.  85,  §  4,  provides  that,  '<In  all  cases  wherein 
a  sheriff,  or  his  deputies,  shall  collect  money  by  Tir- 
tue  of  any  execution;  issued  by  a  justice  of  the  peace, 
or  by  warrant,  or  otherwise^  within  the  jurisdiction  of 
a  justice  of  the  peace,  said  sheriff  and  fajs  securities 
shall  be  held  liable  on  their  bond  for  all  money 
collected  as  aforesaid.*'  The  language  of  this  statute 
leaves  no  doubt  as  to  what  was  the  intention  of  the 
Legislature.  The  plain  construction  of  the  law  is, 
that  for  all  sums  of  money  collected  by  a  sheriff,  tur 
kis  deputy,  upon  claims  placed  in  his  hands  for  coUec* 
Hon,  in  his  official  character^  the  sheriff  and  his  sure^ 
tiss  shall  be  liable  upon  their  official  bond,  regardless 
of  whether  the  money  was  collected  before  or  after 
jodgment,   or  by,  or  without  legal  process. 

The  judgment  will  be  reversed. 
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WlATT    RoBBBtSON^VJ.   BoLDTO    B^AlKm,   Aim'e. 


SJIRLuniTT.  ^MCM^tofi  </ note  jprim /wM  avirfsfiee  ^.  Tk«  eztouiioAofa 
noU  under  seal  is  prima  fade  eyidenoe  of  a  settlement  of  aU  pre-ezistiiii; 
aeeonnts  between  tlie  parties,  and  oasts  the  burthen  of  proof  upon  tlit 
p^r^  Mflorting  otherwise. 
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The  defendant  in  error,  as  administrator  of  D.  IL 
MoLeaiy,  deceased,  brought  this  snit  before  a  jiutioe 
of  the  peace  of  Hardeman  county,  to  recover  the 
amount  of  an  account  for  medical  BerviocB  rendeied  thi 
plaintiff  in  error,  by  Baid  decedent  in  his  lifetime.  The 
last  item  of  the  account  bears  date  &th  September, 
1852.  There  was  judgment  by  the  justice  in  favor  of 
the  defendant  in  error  for  the  amount  claimed.  The 
case  was  brought  by  certiorari  into  the  Circuit  Court  of 
said  county.  Upon  the  trial  at  June  Term,  1855,  be- 
fore Judge  HuBfrHBETB,  the  defendant  below,  admitting 
that  the  services  had  been  rendered,  produced  in  evi- 
dence of  settlement,  a  note  under  seal,  executed  to  him 
on  the  15th  March,  1853,  by  the  plaintiff's  intestate, 
for  a  larger  amount  than  that  of  the  account  The 
Court  charged  the  jury  that  the  execution  of  said  note 
was  not   prima  facie  evidence  of  a  settlement  of  the 
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%9CM>aiit*  There  wim  thereppon,  verdiet  and  j^dgOMit 
<if  net  off,  with  judgment  over  egaiiuit  the  plajptiff  tof 
^  balance  of  the  note  over  and  above  the  amount  of 
Mid  account.      The  defendant  appealed  in  error. 

Joaff  R*  FwABMi  £»  the  plaintiff  in  error: 

The  execution  of  a  note  raises  a  presumptifrn  of  a 
settlement  of  aecounts  previous  to  its  ifLte^r^CcpcU^ 
vs.  Clark,  8  Ala.  R.,  888;  1  Greenl.  Ev.,  ^  Z9;  Alvord 
vs.  Baievj  et  aL.  9  Wend.  R.,  899 ;   1  N.  Y.  Dig.>  880. 

R.  H.  WooD^  for  the  defendant  in  error. 

ijUsiis,  J.9  delivered  ths  opinion  ot  the  Court. 


suit  iras  commenced  bffore  a  justice  of  the 
peace  by  warrant,  to  recover  the  sum  of  $61.36j  on 
an  account  in  favor  of  plaintiff's  intestate  against  the 
defendant  The  justice  rendered  judgment  in  favor 
of  the  plaintiff,  and  the  defendant  removed  the  cause 
into  the  Circuit  Court  by  certiorari.  On  the  trial  in 
the  Circuit  Court  it  was  admitted  that  the  services  as 
charged  in  the  account  were  rendered,  the  last  item  of 
which  was  charged  on  the  bth  September ,  1852« 

The  defendant  then  read  to  the  jury  the  following 
note  under  seal,  to-wit:  ^9103.22.  One  day  after 
date,  I  promise  to  *pay  Wiatt  Robertson,  or  order,  one 
hundred  and  three  dollan  and  twenty^two  cents,  for 
value  received,  this  March  15(A,  1853. 

^'D.  M.  MoLBAar.    [Seal.]** 

This  note   was  admitted  to  have  been  executed  by 
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plaintiff's  intestate.  The  Gonrt  charged  the  jury  that 
the  making  of  the  note  was  not  priwui  facie  evidenee 
of  a  settlement  or  payment  of  said  account.  To  dn 
charge  an  exception  was  taken  by  defendant  on  dis 
trial.  The  jury  deducted  the  amount  of  the  account 
from  the  note,  and  judgment  was  rendered  in  favor  of 
the  defendant  for  the  balance,  under  oor  statute  of  set- 
off. The  defendant  moved  for  a  new  trial,  whick 
was  refused,  and  he  has  appealed  to  this  Court. 

It  is  now  insisted  that  the  diarge  of  the  Court  k 
erroneous,  and  that  the  judgment  should  be  reverBeiL 
And  so  we  think.  We  regard  it  as  a  well  settled 
principle  &at  the  execution  of  a  note  under  seal,  u 
prima  facU  evidence  of  the  settlement  of  all  pre-ex- 
isting accounts  between  the  parties,  and  that  it  throwi 
the  onus  of  proof  on  the  party  who  claims  otherwise. 

The  judgment  will  be  reversed,  and  the  cause  re- 
manded for  a  new  trial. 


JoHH  W.  FowLEE  vs.  R.  Y.  RlCHAaHSOtf,   AiMi'm. 


L  PABxnasRiv.  AuiUrii^it/ liqiUdatm0  partner  i^imdtU  fam4ifUr^ 
solution.  After  the  dissolution  of  a  parUienhip,  one  of  the  partnen  liM 
no  power  to  bind  the  others  by  note  or  obBgation,  without  a  reserred  s«- 
fhorhy  fn  that  purpose;  nor  dost  s  power  to  use  the  naae  of  the  tm  ia 
liquidation  simply,  authoriie  the  signing  of  a  bill  or  note  in  the  fin 
name,  eren  for  an  anteeedeat  debt. 
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i.  Samb.  Coftf  m  /u^^mmt.  Wkert  ike  I^nidaUng  partner,  elUr  diaeola* 
lion,  and  without  the  consent  of  the  other  member  of  the  firm,  executes  a 
Bote  in  the  name  of  the  firm  is  extinguishment  of  an  aeconnt  against  tli« 
firm,  the  other  partner  it  not  bound  thereby,  althoogh  both  parties  to  Unt 
transaction  belicTed  that  he  would  be;  nor  can  he  be  rendered  liable  upon 
the  original  account,  which,  according  to  the  intention  of  the  creditor  and 
the  liquidating  partner,  was  extingulBhed  b^  tbe  exeentionof  th«  noleir 
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was  an  aotian  of  debt  institated  by  Richard- 
■on,,  as  adminiiBtrator  of  Toole,   in   the    Gammon  Law 
Goorl  at  Memphis,  against  the  plaintiff  in  error,  to  re« 
•over  the  amount  of  eertain  promissory  notes  exeeoted 
by  Gardner  Frierson  in  the  name  of  the  firm  of  Fri- 
eiBon  Sc  Fowler,  of   which  the  plaintiff   in   error  had 
been  a  member.       The  notes  were  exeented  after  the 
dissolution  of  the  firm,  without  the   consent  of  Fowler, 
and  in  extinguishment  of  an  antecedtnt  aeeount  against 
the  firm,  the  justice  of  which  was  disputed  by  Fowler* 
The  declaration  contained  counts  charging  Fowler  upon 
the  notes,   and  others,  charging  him  upon  the  original 
liability.      Fowler  plead  rum  e$t  factum^  nil  delete  and 
other  special  pleas,  upon  which  issue  was  taken.       It 
was  understood  between  the  creditor  and  Frieraon,  who 
was  the  liquidating  partner,  that  the  execution  of  the 
notes  should  operate  as  an  extinguishment  of  the  open 
account,  and  both    parties  believed  that  Fowler  would 
be  bound  thereby,  which  seems  to  have  been  the  pur- 
pose of  the  creditor.      At  the  March  Term,  1856,  the 
cause  was  submitted  to   a  jury,   before    Cakuthebs,  J., 
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and  there  was  a  verdiet  for  Fowler  upon  the  plea  of 
a#a  e$t  factum^  diochaiging  hion  from  all  liability  upoa 
the  noteSi  bat,  uader  ^e  instmctions  of  the  Court,  a 
verdict  against  him  upon  the  original  liability.  He 
t^peaied  in  error  to  this  Court. 

WuGBT  and  Curxdt,  for  the  plaintiff  in  error. 

Ybbobb   and  RtcBA&DSoir,  for  the  defendant  in  error. 

CAauTHSRS,  J.,  delivered  the  opinion  of  the  Court. 

At  the  dissolution  of  the  Arm  of  Frierson  and 
Fowler,  engaged  in  business  in  New  Orleans,  they 
were  indebted  to  John  Toole  in  the  sum  o(  $10,400. 
Some  months  after  the  dissolution,  Frierson  and  James 
T«  Robinson,  as  the  agent  of  Toole,  eome  to  a  settle^ 
meat,  and  Frierson  exe<mted  notes  at  six,  twelve,  eiglk^' 
leen  and  twenty-fiiur  months  time,  in  the  name  of  die 
firm,  for  the  amount  in  equal  paymtats,  when  the 
fallowing  receipt  was  given  at  the  foot  of  the  stated 
aeeonnt: 

<<Ncw  OmLBAMS,  Nov.  1,  1851. 

^Heceired   of    Frierson   &    Fowler,   their   notes    an 

above   described,  for   ten    thousand   four    hundred  and 

nine  dollars    and   thirty-two  cents,  bearing  8  per  cent. 

iolerest  from  date,  in  full  for  account  up  to  date. 

JoiiK  Tools, 

Per  ]jLB.  T.  RoBUnov.'* 

It  is  proved    that    Robinson   was  agent    of    Tool^ 

and  refused  to  release  Fowler  by  accepting  the   notes 

of    Frierson    without   other    personal    security,    and   it 

was  certainly  his  understanding,   and  perhaps    that  of 
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Frieivoii  ^bbby  tha;fc  Fowler  would  oontinae  bound  by  tibe 
Mt  of  Frieraoa  at  that  timei  in  signing^  the  name  of 
the  firm,  although  it  had  then  be«i  diM^ved,  maA 
this  Was  known  to  all  parties,  and  had  been  regulaHj 
published  in  one  of  the  gazettes  of  the  city",  several 
months  previous  to  this  transastion.  There  can  be  no 
donbt  but  that  both  parties  understood  and  intended 
that  the  notes  should  be  in  lieu  of,  and  fidly  di»« 
eharge  the  account.  The  receipt  and  other  facts  ftaUjr 
establish  that.  It  must  be  regarded  then,  that  there 
are  two  fixed  facts  in  the  case.  1.  Both  parties  on* 
dentood  the  notes  to  be  in  full  discharge  of  the  ac«* 
Qonat ;  and,  2,  that  Fowler  would  be  bound  upon  ^the 
notes  as  he  was  upon  the  account,  by  virtue  of  the 
firm  signature  by  Frierson.  It  is  agreed  in  the  argu- 
ment that  the  execution  and  receipt  of  a  note  for  an 
aecount  will  es^tiaguish  it»  if  so  intended  by  the  pav« 
tks^  and  sudi  we  have  seen,  was  the  intention  here. 
Whether  the  execution  of  a  bill  or  note  not  under 
seal,  without  regard  to  the  intention  of  the  parties,  or 
in  the  absence  of  any  proof  of  intention  other  than 
the  £aot  evinced.  Would  operate  in  law  as  an  exiin** 
gnishment  of  the  account,  is  a  question  upon  which 
there  is  some  discrepancy  in  the  authorities,  but  need 
not  now  be  decided,  because,  as  we  have  said, '  there . 
is  no  doubt  but  that  it  was  the  purpose  and  under* 
standing  of  the  parties  that  the  account  should  no 
longer  exist 

It  is  clear    that   the    parties    intended    to   look  no 
more  to  the  account,  but  only  to  the  notes. 

It  is  not   controverted,  that  after  the   dissolution  of 
a  partnerriiip    one  of   the   partners   has  no    poirer  to 
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Mud  the  others  by  note  or  obligatioQ,  without  a  re* 
aerved  authorily  for  that  purpose,  and  that  a  power  to 
use  the  name  of  the  firm  in  ^Miquidation,"  simply, 
does  not  authorize  the  signing  of  a  bill  ar  note  in  the 
ftrm  name,  even  finr  an  antecedent  account 

In  view  then,  of  the  facts  of  this  case,  and  the 
principles  of  law  applicable  to  them,  Fowler  cannot 
be  made  liable  on  the  account,  because  that  has  been 
eztiDguished  by  the  notes,  with  the  understanding  of 
both  parties  that  it  should  have  that  effect,  and  not 
upon  the  notes,  unless  a  mistake  of  the  law  as  to  the 
efiect  of  receiving  them  in  discharge  of  the  account, 
will  save  the  right  of  the  creditor.  The  parties 
thought  they  were  not  discharging  Fowler,  but  they 
did,  and  this  mistake  of  the  law  cannot  affect  his 
rights  in  a  transaction  to  which  he  was  not  a  partf • 
It  is  a  general  principle,  too  well  settled  to  be  more 
than  suggested,  that  no  one  can  avail  himself  of  a  nua* 
take  of  the  law.  Here,  then,  was  no  mistake  or  un- 
certainty  as  to  the  facts,^  but  simply  a  misunderstanding 
of  the  law  by  which  the  case  would  be  governed.  If, 
then,  the  legal  consequence  of  what  was  done,  was 
the  discharge  of  Fofrler  from  responsibility,  the  igno- 
rance of  the  law  on  the  other  side,  by  which  that  efr 
feet  would  result,  cannot  change  the  rights  of  the 
parties,  or  deprive  the  defendant  of  any  advantages 
to  which  he  was,  by  operation  of  law,  entitled. 

This  view  of  the  case  renders  it  unnecessary  to 
examine  the  various  questions  made  in  argument  on 
other  points,  as  this  must  be  dedsive  of  the  case  ao* 
cording  to  the  facts  before  us  in  the  bill  of  exceptions. 

Judgment  reversed,  and  a  new  trial  granted. 
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EsoiSTBULTlOH.  Deed  of  Fme  Covtrt  Dffectioe  PtohaU.  Ad  of  18S9,  eh. 
26,  2  9.  The  act  of  1889,  ch.  26,  {  9,  which  cures  defectiTe  probfttes 
after  a  Tegistration  of  twenty  y^ars,  applies  as  well  to  deeds  exeeat(wl 
^  femm  eoinrt  as  to  those  eKecuied  by  other  perseas.  TomVt  J**  <^ 
rented. 


nOU  MADISON. 


This  was  an  action  of  ejectment  fh>in  the 
Ccrort  of  Madison  covintjs  argued  before  this  X)oart  at 
tiie  Apnl  Term,  1855,  and  continued  under  advise- 
ment untU  the  present  Term.  The  action  was  com- 
menced on  the  5th  of  Jaauitry,  1853.  Upon  the  tttal 
in  the  Circuit  Court  at  January  Term,  1855,  the  plain- 
tiffii  velied  upon  a  certain  deed  executed  by  Daniel 
PiYcr  and  wife,  in  1825,  to  James  Hart,  an  Carteret 
county,  North  Carolina,  as  a  link  in  their  chaiii  of 
title.  To  die  reading  of  this  deed  in  evidence,  there 
was  ol^ection,  on  account  of  a  defective  probate  .in 
the  pnvy  examination  of  the  feme  covert.  The  Courd 
Jadge  Rbad  presiding,  sustained  the  objection,  admit- 
ing  the  paper  as  the  deed  of  Daniel  Piver  alone,  h 
seems  that  this  'deed  was  recorded  in  the  Register'^ 
officQ  of  Madison,  on  the  i8th  of  October,  1831,  more 

than    twenty   yean    before   the  institution  of  the   suit 
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At  the  Jannaiy  Term,  1855»  there  wag  yerdici  and 
judgment  for  the  defendant,  from  whidi  the  plaintift 
appeatecT  in  error. 

S.  McliAMABAKf  for  tho  plaintiA. 

The  first  act  as  to  the  mode  of  probate  of  foreign 
deeds,  is  that  of  1797,  oh.  43,  }  1;  C.  &  N.,  578. 
The  second  act  on  the  safagect,  is  that  of  1807,  eh. 
85,  §3;  C.  A  N.,  581.  The  third  is  the  act  of  1809, 
ch.  100,  ^  4;  G.  &  N.,  5J94.  Bat  none  of  these 
acts  make  any  provision  ior  the  probate  of  deeds  by 
married  women  living  ont  of  the  State,  for  lands 
lying  within  the  State.  That  provision  b  found  in  the 
act  of  1813,  ch.  79;  2d  Scott's  Revisal,  p.  146.  The 
acft  of  18S3,  eh.  92,  §  1,  pixivides  for  local  deeds  ex- 
eeated  by  Imsband  and  wife;  G.  &  N.,  594.  The 
act  of  18S9,  ch.  26,  Nicholson's  Statutes,  page  2S7, 
provides  for  the  probate  of  foreign  deeds  and  deeds 
made  in  the  sister  State?  of  the  Union. — 8d  sectioa 
provides  for  the  probate  of  the  deed  before  a  Court 
of  record,  and  certified  by  the  cleric  with  bis  seal  of 
office,  or  private  seal  if  there  be  none,  and  certificate 
of  the  Judge  of  the  Court.  Section  5  provides,  that 
deeds,  &c.,  may  be  proved  in  any  at  the  States  of 
this  Union,  where  &e  parties  may  reside  or  be.  Sec- 
tion 6  provides,  for  the  privy  examination  of  a  feme 
covert,  before  the  same  officer  or  Court,  who,  under 
the  previous  sections  of  the  act,  has  autimrity  to  take 
the  probate  of  deeds.  Section  8  provides,  that  where 
any  deed  shall  have  been  theretofore  proved  and 
pegistered    according  to   the    provisions  of  that    act,  it 
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(riiall  be  as  effectual  as  if  done  sabseqaent  to  ifae  pro« 
vidoiiB  of  said  act;  a  saving  to  creditors  and  bma 
fide  subsequent  purchasers,  &c.  And  section  9,  pre^ 
▼ides  that  where  a  deed  has  been  registered  20  years, 
the  same  shall  be  presumed  to  be  upon  lav^vl  authority^ 
and  the  probate  shall  be  good,  though  the  certificate 
on  which  it  was  registered  has  not  been  transferred  to 
the  register's  book,  and  no  matter  what  has  been  the 
form  of  the  certificate  of  probate  or  acknowledgment^ 
The  deed  in  this  case  had  been  registered  20  years 
before  said  suit  was  brought.  There  should  have 
been  a  continuance  granted  in  this  case;  see  the  affir 
davits  filed. 

M.  &  H.  Brown,  for  the  defendant. 

The  question  arises  on  a  paper,  (exhibit  D.)  as  to 
its  sufiiciency  to  divest  title  out  of  a  feme  covert.  This 
turns  on  the  construction  to  be  given  to  the  several 
acts  directing  the  mode  of  executing  deeds  by  femes 
covert. 

To  divest  title  but  of  a  married  woman  there  must 
be  a  strict  compliance  with  the  statutory  provisions 
authorizing  it.  In  the  language  of  a  learned  and 
able  Judge,  "  Every  ceremony,  however  formal,  which 
has  the  least  tendency  to  interpose  the  protection  of 
the  law,  or  the  advice  of  an  additional  Judicial  char- 
acter, ought  to  be  adhered  to,  substantially  and  liter- 
ally." Bwgess  and  others,  vs.  Wilson,  2  Dev.  L.  R., 
818 ;     Elliott  and  others,  vs.  Pier  sal  and  others,  1  Peters 

The    first    act    in    North    Carolina,    authorizing     a 
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married  woman  to  make  a  deed,  except  by  fine,  ii 
the  act  of  1715,  ch.  28.  This  was  confined  to  the 
oonnty  where  the  land  lies.  The  next  act  was  the 
act  of  1751,  ch.  3.  The  next  act  is  the  Tennessee 
act  of   1813,  ch.   79. 

If  any  act  can  sustain  this  deed,  it  is  the  last  re- 
ferred to.  But  even  under  this  act  it  is  fatally  de- 
ficient. The  pretended  acknowledgment  purports  to  be 
taken  before  commissioners.  Before  the  Court  can 
delegate  this  power^  it  must  appear  to  the  Court,  that 
the  feme  covert  was  aged  or  infirm^  and  unable  to  attend 
Court,  This  fact  necessary  to  give  the  Court  power 
to  delegate  its  authority  is  wanting.  As  to  the  con- 
struction given  to  the  North  Carolina  acts,  see  Mar- 
garet Barfield  vs.  Combs^  4  Dev.  L.  R.  512;  Sutton 
vs.  Suiton,  Dev.  &  Battle  L.  R.,  p.  582.  The  fact 
of  inability  to  get  to  Court  must  appear  in  the  record 
of  the  Court,  to  make  an  examination  valid. 

The  proceeding  in  North  Carolina  is,  or  ought  to 
be,  a  record.  The  existence  of  this  record  when  trans- 
ferred to  the  deed  must  be  authenticated,  before  the 
Courts  of  this  State  can  judicially  take  notice  of  it 
The  Courts  can  only  know  the  existence  of  records 
and  the  official  characters  of  those  who  certify  them, 
by  the  forms  prescribed  by  law.  There  are  in  this 
case  no  such  forms. 

The  privy  examination  of  a  feme  covert  must  be 
right,  or  the  deed  is  not  executed  —  it  is  void.  The 
argument  admits  it  bad  for  nineteen  years,  b^t  the 
twentieth  year  made  it  good!  If  this  is  the  meaning 
of  the    act,    it    will    revive    a^  large    amount  of  deeds 
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heretofore  bad,  but  which    are   ripening.      It  will    di 
tarb  many  titles.      It  is  a  knife  that  cut$  both  toays. 

McKnniBr,  J.,  delivered  the  opinion  of  the  Court. 

This  was  an  action  of  ejectment  in  the  Cirenkt 
Court  of  Madison ;  verdict  and  judgment  were  for  the 
defendant*  and  the  plaintifis   appealed  in  error. 

On  the  trial,  the  plaintiffs  exhibited  and  offered  to 
read,  as  a  link  in  their  chain  of  title,  a  deed  of 
conveyance  covering  the  premises,  described  in  the 
declaration,  purporting  to  have  been  executed  by  Dan- 
iel Piver  and  Jane  Fiver  his  wife,  to  James  Hart,  on 
the  26th  of  May,  1825.  The  defendant,  by  his  coun- 
sel, objected  to  the  reading  of  said  deed,  as  the  deed 
of  the  feme  covert;  and  the  Court  sustained  the  ob* 
jection,  but  permitted  it  to  be  read  as  the  deed  of 
the  husband  alone.  And  the  only  question  is,  did  the 
Court  err  in  the  determination  of  this  point? 

The  ground  of  the  objection  is,  that  the  probate 
and  privy  examination  of  the  wife,  as  shown  by  the 
certificates  of  the  clerk  attached  to  the  deed,  were 
not  taken  as  required  by  law,  in  order  to  divest  the 
estate  of  a  feme  covert* 

It  is  certainly  true,  that  the  deed  of  a  feme  covert 
does  not  bind  her,  or  pass  her  estate  unless  executed 
in  substantial  compliance  with  the  fi>rmalities  required 
by  law;  and  the  first  enquiry  for  our  consideration 
in  the  present  case,  is,  was  the  deed  in  question  so 
executed  ?*. and,  if  not,  secondly,  is  the  objection  obvia- 
ted by  the  act  of   1880,  ch.  26,  §  9? 

1,    The  validity  of  the  probate  and  privy  examina- 
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lion   fe  to  be  determined  by  the  act  of  1813,  ch.  79, 
(2  Soott*8   Rev.    146.)      Fiver  and  wife  were  residents 
of   Carteret    county,  North    Carolina.      The    certificates 
of  the  clerk  of   the  Court  of  Pleas  and  Quarter  Ses- 
sions   for    said    county    of    Carteret,    attached    to   said 
d^ed,  show,^  that  at  the  September  Term  of  that  Court, 
IMO,    the  deed  was    proved    in    open  Court,  by  Hunt 
and  Frazier,  the  subscribing  mtneoses;   that  a  comrais* 
slon  was    issued    by  order   of  the    Court,  to    take  the 
private  examination  of  the  feme  covert;    and  that  the 
same  was  returned  at  the  ensuing  term  of  the  Conrti 
properly  executed;    all  which  was  ordered  to  be  certi* 
fled  under  the  seal  of  the  Court.     The  deed  together 
with  the  certificates  of  the  clerk,  the  certificate  of  tlie 
presiding  justice  of  the  Court,  the  commission  to  take 
the   private    examination    of  the  feme   coverty   and  tke 
return  thereon,  were   registered  in  the    Register's  office 
of  Mikdison    county,  in    this   State,  where  the    land  is 
situate,  on  the    l^h  day  of   October,   1881,  more  thsA 
twenty  years  befbre   the  commencement  of  tbe  present 
action.      It  is  sufficiently  apparent   from  the  statement 
of  facts  contained   in  the  certificates  of  the  clerk — if 
certified   in   the   proper    mslnner — that   the  probate  of 
the  deed,  and    private  examination  of  the  Jeme  caoert, 
Were   in   all  respects  regular,   and   in   conformity  with 
the  requirements  of  the  act   of  1813:   and  sufficient  to 
Aivest  the  married  woman  of  her  estate,  and  to  enti* 
tie  the  deed  to  be  registored  in  this  Steto. 

The  objection  that  the  commission  issued  withont 
authority,  to  take  the  examination  of  the  wife,  becanse 
it  is  not  shown  that  i^e  was  ^^aged  or  infirm,"  so  as 
to    be  unable  to   attend  the  Court,  is,  in  our   opinion 


•    APRIL  TERM,   185§.  df 

ttntenaUe.  Thb  commiffston  apoa  its  face  reoitea  tfce 
fact>  that  it  was  represented  to  the  Court,  "  that  Jaxm^ 
Fiver,  wife  of  Daniel  Piver,  is  so  infirm  that  she 
caQaot  travel  to  the  said  Court,"  &o«  *This  oommiir 
8ion  is  not  the  mere  ministerial  act  of  the  clerk;  it 
is  a  s^  form  incorporated  into  the  %(A  of  1751,  oh.  9^ 
§  4,  (1  Seott's  Rev.  83;)  its  issaa^ice  is  hy  the  order 
of  the  Court,  and  in  ev^ry  proper  sense,  is  the  act 
of  the  Court;  aad  the  reciteds  and  statement  of  fects 
herein  contained,  cannot  be  collaterally  questioned  or 
impeached;  and  the  recital  in  the  commission  of  tbt 
ground  upon  which  it  issued  —  the  infirmity  of  thf 
fime  coveHj  which  disabled  her  ta  attend  the  Comt  ii^ 
person — is  entitled  to  all  the^coasideration  and  c^Sb^ 
that  a  xecital  of  the  same  fact,  in  the  entry  upoi| 
the  minutes  of  the  Court,  directing  the  issuance  of 
the  commission,  would  have  been  entitled  to. 

The  dejection  to  the  probi^te  in  the  present  canc^ 
is,  that  the  clerk,  in  his  certificates,  does  not  giv« 
copies  of  the  record  of  the  Court,  of  the  orders  of 
probate,  the  iseuaaoe  of  the  commisaton,  and  the  re** 
turn  thereof;  bqt  merely  a  statemeat  of  ^  his  own,  up 
to  what  took  place.  It  was  held  in  Molv^r^s  les$$f 
vs.  Clagy  9  Yerg.  267,  that  a  certificate  of  probate  im 
this  form,  was  insufficient  and  did  not  entitle  the  dee4 
to  registration. 

This  deci^on,  which,  it  was  ajqprehend^d  might 
tend  to  disturb  the  titles  to  real  estate  to  a  grent 
extent,  probably  led  to  the  passage  of  the  not  of  1889l» 
eh.  26. 

S.  And  this  brings  u?  to  the  question,  whether  th# 
ninth  section  of  that  aot  applies  to   and  obviates  tk0 
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ofegeotion  to  the  jMrobate  of  llie  deed  under  cvtmiJenh 
lion. 

Thtt  Bection  of  the  Bcff  may  be  thoagfaft  by  Bom« 
to  be  a  strong  exercise  of  legislattre  power.  Be  thu 
as  it  may,  bowever,  no  question  can  be  raiBed  as  to 
its  validity.  Being  confined!  merely  to  the  remedy, 
and  not  affecting  vested  rights,  it  steers  clear  of  the 
constitutional  objection  against  retraspectiBe  legislatioir. 
And  falling  clearly  within  the  competence  of  the  leg* 
islative  power,  it  is  the  duty  of  the  Courts  to  cany 
its  j^ovisions  into  effect,  according  to  their  prop^ 
import  and  meaning.  It  was  to  meet  and  to  cars^ 
perhaps,  every  case  of  defective  probate,  declared  sacb 
by  the  Courts,  in  a  long  series  of  judicial  determinar 
tions.  And  after  providing  for  various  specific  cases^ 
including  the  case  of  a  clerk's  certificate  which  '^doei 
not  purp<»t  to  be  <a  transcript  from  the  minutes"  of 
die  Court,  it  contains  the  following  genera)  provision: 
^'And  whenever  a  deed  hae  been  registered  twen^ 
years  or  more,  the  same  shall  be  presumed  to  be 
upon  lawful  authori^;  and  the  probate  shall  be  good 
and  effectncd,  though  the  certificate  on  which  the  same 
has  been  registered  has  net  been  transferred  to  the 
Register's  book;  and  no*  matter  what  has  been  the 
form  ef  the  certifioate  of  probate  or  acknowledge 
ment." 

'  The  provisions  of  this  section,  it  is  argued,  do  not, 
ki  terms,  appfy  to  a  deed  executed  by  a  fenu  covert; 
and  ought  not  U>  be  so  appMed  by  construction.  We 
are  aware  of  no  rule  of  construction  applicable  to  a 
etatute  of  this  nature,  that  warrants  such  a  eondosion. 
The  principle  ef  this  statute,  is  simply  the  prineiple'  of 


■^ 


APRIL  TERM,  1859.  SSI 

J.  J..  Maitkewfeon,  et  aL^  vsi  Wm.  J.  Speneer. 

ibe  ordinarj  ststuteB  of  limitation,  differBntly  appluMH 
And  the  doetrme  i«  weH  establiahed  artr  this  day,  tiiat 
a  Btatate  ot  limitations  rons  ^ain«t  all  peraons,  not  in 
•zpress  terms  excepted  from  its  operation;  and,  consa^ 
qnently  infants  and  married  women  are  barred  if 
tbere  be  no  saring  clause  or  exception  in  their  favor. 
(Angel  on  Lim.  304,  305.)  The  established  rale  iv^ 
that  the  general  words  of  a  statate  are  to  receive  a 
general  construction ;  and  unless  there  can  be  found 
in  the  statute  itself,  some  ground  for  restraining  it,  it 
elinnot  be  restrained  by  arbitrary  judicial  decision. — lb. 

The  necessity  and  policy  of  the  law  are,  in  our 
view,  alike  applicable  to  the  deeds  of  married  women 
as  to  other  persons;  and  we  perceive  no  just  reason 
why  they  should  be  exempted  from  its  operation.  No 
legislation,  perhaps,  in  the  present  condition  of  tiie 
country,  is  more  urgentiy  demanded,  or  more  univer^ 
sally  sanctioned,  or  promotive,  in  a  higher  degree,  of 
the  general  interests  of  the  community,  than  that 
which  has  for  its  object  the  security  of  titles  to  real 
estate  and  quieting  long  possession  of  the  soil. 

The  result  of  our  opinion  is,  that  the  ninth  sec- 
tion of  the  act  of  1889,  ch.  36,  applies  to  the  deed 
ottder  consideration,  and  removes  the  objection  to  the 
probate,  both  as  to  the  husband  and  wife. 

Judgment  reversed   and  the  case  remanded. 


ToTTEir,  Judge,  dissented.  I  do  not  concur  in  the 
constroction  given  to  the  ninth  section  of  the  act  of 
18M,  eh.  2^  in  respect  to  the    deed  ef  a  feme  cvoeH. 


« 
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bk  ScM  ve.  JSttcAanan^  11  Humph.  472,  the  Court  say, 
^At  the  commooL  law,  a  eonveyanoe  by  a  feme  covert, 
except  by  some  matter  of  reeord,  was  absolately  void; 
and  the  only  modes  by  which  she  could  convey  tilk 
to  her  real  estate,  were  by  fiae  and  common  ieco¥« 
eiy.  A  different  and  more  convenient  rule  has  been 
adopted  by  statute,  ia  most,  U  not  all  the  States  of 
the  Union;  and  that  is  by  the  Joint  deed  of  the  hus- 
band and  wif^y  and  the  privale  examination  of  the 
wife,  as  required  by  the  statute  authorizing  this  mode 
of  conveyance.  Such,  as  is  well  known,  is  tBe 
settled,  law  and  usage  of  our  own  State.  The  deed 
of  a  feme  eovert,  so  made,  will  have  the  same  fo(«e 
and  effect  to  paas  her  title  to  real  estate,  so  far  si 
it-  can  be  effected  by  her  disability,  as  if  she  were  a 
feme  so&l" 

And  in  Peny  vs.  CalhourCs  lessee,  8  Hum.  R.  d50, 
TuBLBT,  Judge,  delivering  the  opinion  of  the  Couii, 
says,  ^'A  feme  covert  cannot  convey  a  title  to  her 
lands  except  by  a  deed  executed  upon  her  private  est 
amiuation,  metie  as  iM$  law  directs;  her  signature  to  a 
deed  without  such  private  examination,  is  a  nallity; 
her  deeds  of  all  kinds  are  void  without  such  examinar 
tion;  it  is  the  examination  which  gives  them  validity, 
and  not  the  signature;  the  signature  being  a  nallitj 
without  such  examination.  It  then,  necessarily  follows, 
that  there  is  no  divestiture  of  title  till  such  examina- 
tion be  had,  and  that  if  suit  be  brought  before,  it  is 
brought  without  title  in  the  lessor  of  the  plaintiff.  It 
M  not  similar,  in  any  respect,  to  the  case  of  an  un- 
registered deed  of  a  man  or  feme  sole;  in  such  cas^i 
the  execution  of  the  deed   by  the  signature^  constilnteB 
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it  a  good  and  valid  deed,  being  made  by  one  having 
authority  in  law  to  execute  it,  an  inchoate  legal  title 
is  passed  by  it,  and  registration  makes  it  perfect  by 
relation  from  its  date.  It  therefore,  may  be  registered 
after  the  action  of  ejectment  is  commenced,  its  date 
being  anterior  to  the  suit,  and  the  title  resting  upon 
registration,  by  relation  to  the  date,  the  lessor  has 
title  before  the  commencement  of  the  suit.  Thus  far, 
and  no  farther  have  our  decisions  gone  on  the  sub- 
ject.** 

And  so,  it  was  held,  that  the  private  examination 
of  the  feme  covert,  after  the  institution  of  the  suit, 
had  uo  relation  to  the  date  of  the  deed,  and  that  the 
lessor  of  the  plaintiff  had  no  tide  when  the  suit  was 
instituted. 

From  this  view  of  the  subject,  I  think  it  clear, 
that  the  privy  examination  of  a  feme  covert^  is  in  fact 
and  in  legal  effect,  the  execution  of  her  deed,  and  if 
that  be  defective — if  it  be  not  according  to  law,  no 
interest  in  the  estate  passes  by  her  deed.  Her  title 
remains  in  her,  perfect  and  unaffected  by  the  void  deedy 
and  no  act  of  legislation  can  be  permitted,  under  the 
constitution,  to  divest  her  title.  For  these  reasons,  I 
dissent  from  the  opinion  of  the  mcyorify  of  the  Court. 
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1.  Sals  or  Pbbsoitaltt.     Condition  precedent.    Where  the  parties  to  a  oob> 
tract  for  the  sale  of  personal  property,  did  not  themselYes  consider  the  trad* 
completed,  it  cannot  be  treated  as  complete  by  third  persons.    Thus,  irhere 
in  a  contract  for  the  sale  of  a  steamboat,  the  terms  of  the  sale  haTing  been 
agreed  upon.  It  was  stipulated  between  the  parties  that  upon  the  prodne- 
tion  of  a  bill  of  sale  by  the  Tender  on  a  designated  day,  the  cash  paym^ 
was  to  be  made,  the  notes  executed  and  the  trade  closed,  the  title  does  Aoi 
pass  to  the  Tendee  so  as  to  render  the  steamboat  subject  to  his  crediton 
until  these  preliminaries  are  complied  with. 

2.  Niw  Trial.  Practice.  Where  it  appeared  that  the  jury  returned  into 
Court  to  seek  an  explanation  of  the  testimony  of  a  witness,  who  was  there- 
upon interrogated  by  the  Court  in  reference  to  matters  about  whioh  he  did 
not  depose  in  his  first  examination,  and  no  objection  was  made  at  the  tune, 
a  new  trial  will  not  be  granted. 

%,  Samb.  Same.  Parties  are  bound  to  give  due  attention  to  their  cases  in 
Court,  and  when  they  are  reached  under  the  rules  of  the  Court,  thej  most 
be  present  to  try  or  continue  as  the  Court  may  direct.  So,  a  new  trial  will 
not  be  granted  on  the  affidavit  of  a  party  that  his  leading  counsel  was  ah- 
sent,  when  the  associate  counsel  was  present,  and  no  application  was  mads 
at  the  time /or  a  continuance  on  that  ground. 
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This  action  of  replevin  waB  brought  by  Bowman, 
against  Hawthorne,  in  the  Common  Law  Coort  of 
Memphis.  The  facts  are  sufficiently  recited  in  the 
opinion  of  the  Court.  At  the  March  Term,  1856,  be- 
fore Caruthebs,  J.,  there  was  verdict  and  judgment  for 
tbe  plaintiff.      The  defendant  appealed  in  error. 
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J.  B.  Thosmtoh,  for  the  plaintiff  in  error: 

For  the  appellant,  the  deiendant  below,  *I  indat  that 
this  was  a  complete  sale,  and  divested  Bowman  of  the 
title  to  the  boat,  and  that  he  therefore  cannot  re- 
cover« — Potter  vs.  Coward^  Meigs'  R.,  22-26;  Skaddon 
vs.  Knott,  2  Swan,  358;  Broyles  vs.  Lowreyy  2  Sneed*s 
Rep.,  22. 

The  witness  proves  that  the  levying  of  the  execu- 
tion induced  the  contracting  parties  to  break  off  the 
cAotract  by  matoal  consent  After  the  levy  they  could 
not  dissolve  the  contract  because  the  rights  of  third 
parties  had  intervened. — Story  on  Sales,  §  419. 

But  it  is  argued  on  the  oAer  side,  that  the  sale 
was  not  complete,  because  a  bill  of  sale  was  to  be 
executed.  I  insist  that  this  was  no  part  of  the  con- 
tract, any  more  than  the  giving  or  not  giving  a  receipt 
for  the  goods,  by  the  carrier,  in  the  ease  of  B^yd  vs» 
Mosely^  in  2  dwan,  661,  effected  the  question  of  de- 
livery. It  was  upon  thk  point,  coupled  with  the  mis- 
direction  of  the  Court  in  another,  that  the  jury  were 
led  off. 

Under  the  charge  of  the  Court,  the  jury  could  not 
find  for  the  defendant  unless  they  believed  the  evi- 
dence  established  two  points:  First,  Uiat  the  title  to 
the  boat '  was  in  Mason,  or  Keesacker  d&  Maaon ;  and, 
second,  that  die  execution  againist  Mason  had  been 
levied  on  the  boat.  This  charge  was  erroneous.  His 
Honor  seemed  to  think  that  the  question  to  be  deter- 
mined was,  not  whether  the  title  was  in  the  plaintifi^ 
but  whether  it  was  so  vested  in  Mason  as  to  render 
it  .a   sulgect   of    levy  to    an    execution    against    him. 
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Now,  if  the  tide  was  not  in  the  plaintiff  he  could  not 
reeover,  no  matter  who  else  was  invested  with  it 
The  jury  might  Jiave  well  supposed  thej  had  no  ev- 
idence of  such  a  title  in  Mason^  tot  the  defence  was 
not  at  all  shaped  to  that  point  Again:  When  die 
joiy  returned  from  their  retirement,  and  asked  to  re-ex- 
amine the  witness,  after  one  question  asked  by  a  jnror, 
the  Court  concladed  the  examination,  and  went  into  a 
fresh  examination.  The  witness  was  not  adced  what 
he  had  deposed,  bnt  was  questioned  anew  as  to  the 
terms  of  the  trade;  but  that  was  not  all:  The  Comt 
asked  the  witness  if  he  understood  the  execution  of  the 
bill  of  ^ale  lor  the  boat,  to  be  a  part  of  the  con- 
tract of  sale?  NoW)  that  question  was  improper,  and 
dibe  answer  of  the  witness  was  incompetent  evidence, 
because  it  was  evidently  nothing  but  an  expression  of 
opinion  by  the  witness  as  to  what  was  necessary  to 
pass  a  legal  title  to  the  boat.  But  the  defendant 
could  not  object  to  it  becanse  it  was  the  Court  wlio 
eonducted  the  examination.  On  tiie  motion  for  a  new 
trial,  affidavits  were  filed,  going  to  show  that  the  de- 
fendant was  surprised  in  the  .trial.  Along  with  Mas- 
sey's  affidavit,  are  the  bill  of  sale  from  Bowman  to 
Keesacker  &  Mason,  and  the  enrolment  of  the  boat; 
die  former  purporting  to  be  in  consummation  of  a  con* 
tract  entered  into  between  the  parties  at  St.  Louis,  on 
tlie  18th  of  February.  But  on  the  badt  of  the  enrol- 
ment we  find  an  endorsement  which  shows  that  tiie 
notes  for  the  purchase  money  bear  date  the  1th  cf 
February^  which  Lb  the  date  of  llie  sale  at  Memphis, 
which  the  plaintiff  contends  was  never  consummated. 
Again:     Keesacker,    the    witness,    says,  that   after   the 
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negotiation  "wtm  broicen  off  a(t  MempfaiB,  the  boat  ¥raii 
taken  to  St.  Lonis,  and  he  followed  on  to  that  c^» 
and  bought  the  boat;  yet  the  bill  of  eale  ehwurs  thai 
the  boat  was  at  Memphis  when  the  bill  wee  drown. 
The  inference  is  obvious  that  the  eontniot  was  eon- 
■mnmated  in  Memphis,  and  that  all  that  was  done  to 
avoid  it  was  a  bunding  pretence  to  defraud  the  de- 
fendant  of  the  benefit  of  his  levy.  This  evidence, 
and  mudi  else  of  a  similar  tendency,  were  not  sab* 
mitted  to  the  jury  for  reasons  stated  in  the  affidavits. 
The  qaestion  of  granting  a  new  trial  on  the  ground 
presented  in  these  affidavits,  addresses  itself  to  the  dis- 
cretion of  the  Ooort.  What  b  meant  by  the  discre* 
tion  of  the  Court?  Is  it  an  arbitrary  discretion 
beyond  the  supervision  of  this  Court,  or  is  it  a  sound 
discretion,  to  be  exercised  ex  dehilo  justicia?  I  say, 
the  latter.  The  cases  in  which  this  Court  has  refused 
such  application,  are  those  where  the  party  or  the 
counsel  managing  the  tritl  could  have  continued  it, 
but  did  not.  But  here  the  real  party  was  not  pres- 
ent, and  the  counsel  condneting  die  trial  was  preclu- 
ded from  offering  ^an  affidavit  under  the  inflexible  rales 
of  the  Court— one  of  which  is,  that  the  necessary 
absence  of  one  of  a  legal  firm  who  is  in  diarge  of 
a  case,  others  of  the  firm  being  in  attendance,  loiff 
noi  be  heard  as  a  ground  of  continuance ;  another  is, 
that  the  absence  of  subposaaed  witnesses  will  nof  he 
htardy  unless  upon  the  affidavit  of  the  counsel  pres- 
ent, of  the  materiality  of  the  derelict  witness.  This, 
the  counsel  in  this  ease  -could  not  do,  because  he  was 
whidly  ignorant  of  the  marits  of  the  case,  and  of  the 
knowledge    of    the   absent   witnesses.       The   cases   of 
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Potter  V8.  Cowcadi  above  cited  frem  Meigs'  Rep.,  22, 
preseniB  a  very  similar  questioA  on  this  pointy  and  is 
relied  on  as  favoring  the  applicatixm. 

Further,  as  to  a  new  trial:  Here  is  no  evidence 
to  sustain  Uie  verdict,  and  there  Ib  no  contrariety  of 
evidence  on  the  issue  in  the  case. — Nailing^  Ex'r,  vbl 
Nailing y  2  Sneed,  681.  The  only  witness  examined 
is  introduced  by  the  plaintiff,  and  the  verdict  and  judg* 
meat  are  for  the  plaintiff.  It  is  then  like  a  special 
verdict.  The  Court  must  apply  the  law  to  the  faete 
found,  which  are  in  this  ease,  the  statements  of  the 
witness.  The  whole  effect  of  the  verdict  is  to  •estab- 
lish the   truth  of    the  witness'  statements. 

W.  T.  BaowN  and  W.  Colsmam,  for  the  deiendanC 
in  error : 

1.  When  the  right  to  receive  payment  before  de- 
livery, is  waived  by  the  seller,  and  immediate  posses- 
sion given  to  the  purchaser^  and  yet,  by  express  agree- 
n^nt,  the  title  is  to  remain  in  the  seller  until  the 
payment  of  the  price  upon  a  fixed  day,  such  payment 
is  strict]^  a  condition  precedent,  and  until  peifivm- 
ance,  the  right  of  property  is  not  vested  in  the  pur* 
chaser. — 1  Parsons  on  Cont.,  449l 

2.  If  the  seller  part  with  goods  upon  condition 
that  the  purchaser  shall  furnish  him  with  certain  se- 
curities, or  if  goods  sold  for  cash  are  delivered  before 
the  price  is  paid,  the  delivery  is  conditional — and  until 
the  condition  is  performed  the  vendee  holds  the  goods 
in  trust  for  the  vender,  against  all  persons  except  a 
iona  Jide  purchaser  withont  notice.— Slory  on  Sales,  p. 


APRIL  TERM,  1856.  690 


John  W.  Hftwthome  «••  Thomas  B.  Bo-wm«n. 


353;   3  Hall's  N.  Y.  R-,  345;   16  Pick.,  32;    7    Wend., 
404;  8  N.  Hamp.,  325. 

3.  And  generally,  whenever  in  a  contract  of  sale, 
it  is  stated  that  some  precise  fact  is  to  be  done  by 
either  party,  this  may  amount  to  a  condition,  though 
not  so  expressed.-^— 1  Parsons  on  Cont.,  449 ;  12  New 
Hamp.  R.,  299;  Meigs'  R.,  281;  8  Vent.,  151;  2  Pick. 
R.,  512;  12  IredL  Law  R.,  268;  11  Humph.  R.,  50;  32 
Maine  R.,  164 ;  2  Sneed  R.,  22. 

4.  It  is  always  a  question  of  fact  for  a  jury, 
whether  a  sale  has  been  completed  or  not. — 1  Parsons 
on   Cont.,  441  ;   13  John's  R.,  294. 

Caeuthers,  J.,  delivered   the  opinion  of  the  Court. 

The  question  in  this  case,  is,  whether  the  contract 
for  the  Bcde  of  the  steamboat,  "St.  Francis,"  by  the  de- 
fendant in  error  to  Keesacker  &  Mason,  was  so  com- 
plete  as  to  pass  the  title.  The  plaintiff  in  error  is  a 
constable,  who  levied  an  execution  in  favor  of  Kay,  upon 
said  boat,  and  is  sued  in  this  action  of  replevin  for  the 
boat.  The  case  turns  upon  the  legal  effect  of  what 
transpired  between  the  contracting  parties  in  relation  to 
the  trade.  Keesacker  entered  into  the  negotiation  for 
the  purchase  of  the  boat  with  R.  B.  Hawley,  who  was 
the  Agent  of  Bowman,  the  owner.  They  had  agreed 
upon  the  terms  of  the  purchase,  which  were,  that  they 
were  to  pay  two  thousand  dollars  in  cash,  and  the 
balance  in  six  and  twelve  months,  for  which  their 
notes  were  to  be  executed,  and  a  bill  of  sale  made 
for  the  boat  by  the   next  Monday  or   Tuesday.      The 

parties  met  again  at  the  time  appointed,  and  the  bill 
35 
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of  sale  did  not  suit  the  parchasers  and  they  refused 
to  receive  it,  when  the  parties  again  separated  with 
the  understanding  that  another  bill:  of  sale,  more  cor- 
rect, was  to  be  prepared.  Although  there  was  no  ex- 
press  stipulation  to  that  effect,  yet  it  seems  to  have 
been  the  understanding  of  both  parties,  that  the  one 
was  to  make  an  acceptable  bill  of  sale  before  the 
other  was  bound  to  pay  the  money  and  execute  the 
notes. 

Keesacker  was  the  contracting  party,  but  Mason  had 
agreed  to  be  his  partner  in  the  purchase.  When  the 
terms  were  agreed  upon,  but  before  they  were  exe- 
cuted, as  above  stated,  Keesacker  had,  by  permi^ion 
of  Hawley,  gone  upon  the  boat  for  the  purpose  of 
expediting  the  preparation  for  the  first  trip  to  be  made 
with  her.  Before  the  bill  of  sale  was  delivered,  or 
the  cash  paid,  the  levy  of  the  execution  in  favor  of 
Kay  vs.  MaxoTty  was  made  by  the  plaintiff  in  error. 
This  broke  off  the  trade,  and  both  parties  declined  to 
go  on  with  it. 

This  statement  of  facta  shows,  that  the  case  mart 
turn  upon  the  validity  of  the  sale,  or  rather,  whether 
the  contract  was  so  completed  as  to  vest  the  title  to 
the  boat  unconditionally  in  Keesacker  &  Mason,  so  as 
lo  be  liable  to  the  creditors  of  the  latter? 

What  is  necessary  to  make  a  sale  complete,  ia  a 
question  of  law,  but  whether  the  necessary  facts  exist 
or  not,  is  for  the  jury  to  determine.  If  the  parties 
did  not  themselves  understand  the  trade  to  be  com- 
pleted, but  that  some  other  material  thing  was  to  be 
done  before  the  rights  of  either  could  be  changed, 
it  could  not  be  so  treated  by  others.      It  is  very  clear 
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in  this  case  that  the  purchasers  did  not  intend  finally 
to  close  the  contract  unt3  the  bill  of  sale  was  cor- 
rectly made  tout  and  delivered.  This  seems  to  have 
been  regarded  on  both  sides  as  a  condition  precedent 
to  the  obligation  to  pay  the  money,  or  rather,  it  vras 
made  an  essential  matter  in  die  contract,  withoat 
which  it  was  not  to  bind  the  purchasers  to  take  or  Xp 
pay.  The  eflfect  of  this  fact  does  not  depend  upon 
whether  a  biH  of  sale  was  necessary  to  pass  title  to 
the  property.  The  parties  would  have  a  right  to 
make  it  a  condition  whether  it  was  essential  in  law 
or  not.  Parties  have  a  right  to  make  their  own 
terms  in  dealing  about  their  property. 

Bat  it  would'  not  by  any  means  follow,  that  be^ 
eause  the  parties  had  become  bound  and  liable  to 
«ach  other  as  upon  a  contract  of  sale,  that  creditors 
of  the  vendees  could  seize  the  property  and  appropri*- 
Bte  it  to  their  debta  in  defiance  of  the  contracting 
parties.  If  a  seller  part  with  goods,  and  by  agree«> 
ment  is  to  retain  the  title  until  the  price  is  paid,  they 
eannot  be  taken  by  creditors  of  the  vendee,  nor  can 
they  be  so  taken  against  his  right  if  he  part  with  the 
goods  upon  the  condition  that  certain  securities  are  to 
be  furnished,  or  money  paid  before  the  right  is  passed 
to  the  vendees.  In  the  cas^  before  us,  it  cannot  be 
understood  from  the  facts  proved,  that  either  party 
considered  tiie  trade  as  consummated  so  as  to  change 
the  right  of  proper^,  and  put  it  beyond  the  control 
of  the  parties  until  the  bill  of  sale  had  been  made, 
the  money  paid,  and  the  notes  executed.  These  were 
things  to  be  done  before  either  party  regarded  the  sale 
as    complete,    or   the    tide    to    the    property    changed. 
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These  questions  were  left  to  the  jqry  upon  a  proper 
charge,  and  they  have  found  correctly  upon  the  proofr 
2.  After  the  jury  bad  retired  with  the  case,  Ihey 
returned  into  Court  upon  some  misunderstafiding  as  to 
the  testimony  of  a  witness,  and  in  the  examination  of 
the  witness  before  the  jury,  the  Court  interrogated  him 
as  to  points  not  embraced  in  hki  previous  examination* 
To  this  there  was  no  ol^ectioa  at  the  time,  and  it 
cannot  now  be  made  the  ground  of  error. 

8*    After   the  verdict,   application  was    made  for  a 
new  trial  upon  sundry  affidavits,  showing  that  Kay,  the 
judgment  creditor  of  Mason,  bad  employed  Mr.  Massey, 
of  the  firm  of  Thornton  &    Massey,  to  attend  to  the 
case,  and  had  put  bim  in  possession  of  the  facts  of  the 
case,  and  looked  alone  to  him  to  manage  the  defence; 
that  he   was  necessarily  absent   at  the    time  the  case 
came  on  for  trial,  and  that  Col.  Thornton,  without  any 
knowledge  of  the  case  or  the  party,  was  bound  to  man- 
age the   defence ;  and   that   although  he,  Kay,  was  in 
the    city    and    had  witnesses  under   subpema,  yet,  not 
knowing    when   the  case    came    up   for  trial,    he  was 
not  present,  and  his  witnesses  did   not    appear.      The 
grounds  laid  are  entirely  insufficient  to  authorize  a  new 
trial.     Parties  are  bound  to  give  due  attention  to  their 
cases,  and  when  they  are  ^eache4  under  the  rules  of 
the  Court,  they  must  be   there  and   try  or  coatintte  as 
the  Court  may  order.      There    was  no    application  to 
continue  on  account  of  the  absence  of  Mr.  Massey,  or 
for  the  non-attendance  of  witnesses;  apd  if  such  appli- 
cation had    been    made  we  are    not    prepared  to  say 
that    the    ground   would   have    been    sufficient,    as  one 
member  of  the  firm  was  present*     This  would  depend 
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opoR  tbe  discretion  of  the  Court  in  view  of  the  rules 
of  practice.  We  do  not  see  in  this  case,  however, 
that  the  meritB  of  the  ease  could  have  been  changed 
by  any  thing  that  is  stated  in  the  Affidavits. 

There  is  no  error  in  the  record,  And  the  judgment 
wijl  be  affirmed. 


HcNsr   G.   ^iTH  vs,  Willis  Jones,   et  <d. 


X^AHD  Law.  Intervening  »tt^  found  tqion  surveff,  between  two  tracte  eatUng  to 
adfoin  eaek  others  tubfeet  to  entry.  Where  upon  actual  survey  of  two  grants 
calling,  to  adjoin  each  «ther,  it  is  found  that  they  do  not  actually  a^join^ 
%ut  a  vacant  strip  is  left  between  them,  such  strip  dtes  not  attach  to  either 
gnat  hut  is  subject  to  entiy. 


VKOM   OBIOX. 


This  is  an  action  of  ejectment  from  the  Circuit 
Court  of  Obion  county*  At  the  June  Term,  1855, 
there  was  verdict  and  judgment  for  the  plaintiff  be- 
low,  Jones,  from  which  the  defendant  appealed  in  error. 

I.  G.   Hairis,  for  the  plaintiff  in  error. 
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Co€H&AN  and  Dayis,  Wiluams  Sl  Caxsbzl^  for  defeik- 
dants  ia  error. 

A.  Wrigbt,  Special  J.,,  delivered  the  o^^nien  of  the 
Court. 

Thifl  IB  an  actloix  of  ejectment,  brought  by  Wllli» 
Jones,  to  recover  forty-eight  and  sixty-lbur-one-bundred- 
and-siztieth  acres  of  land  in  Obion  eouniy.  There 
was  a  verdict  and  judgment  in  the  Court  below  for 
the  plaintiff,  and  a  motion  for  a  new  trial  being  over> 
ruled,  the-  defendant  below  has  appealed  in  error,  to 
this  Court.  This  recovery  was  had  upon  a  grant  by 
the  State  of  Tennessee  to  Willis  Jones,  for  the  land  in 
dispute,  bearing  date  the  Ist  day  of  December,  18^, 
which  was,  read  to  the  jury. 

The  defendant,  who  was  proved  to  be  in  possession 
of  the  land  at  the  institution  of  ,the  suit,,  offered  no 
evidence  of  titTe.  It  appears  in  the  record,  that  m 
the  year  1821,  an  entry  was  made  in  the  nanke  of 
Marr  &  Bryan  for  two  thousand  five  hundred  acres  of 
land,  and  that  in  the  same  year  it  was  sorveyed,  and 
in  the  survey  a  hickory  marked  X.  V.,  with  three 
hickories  and  slippery-elm  pointers  marked  X.  Y.,  was 
fixed  as  the  South-east  comer  of  the  entry;  and  firom 
thence  the  survey  called  to  run  west  six  hundred  and 
forty-six  poles  to  a  large  hickory  and  sassafras  on  the 
east  boundary  of  Marr  &  Bryan's  five  thousand  acre 
survey ;  and  that  in  the  year  1824  the  State  of  Ten- 
nessee granted  to  McLemore  &  Lytle  eight  hundred  and 
forty-eight  acres  of  land,  and  in  running  the  eastern 
boundary  north,  the  grant   calla  for  a  red   oak  on  the 
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south  boundary  of  Marr  &  Bryan's  two  thousand  five 
hundred  acre  entry;  thence  west  with  their  line  three 
hundred  and  fifty-two  poles  to  a  cotton  wood,  their 
south-west  corner,  and  on  the  east  boundary  of  said 
Marr  &  Bryan's  five  thousand  acre  survey.  There  is 
proof  in  the  record  tending  to  show  that  though  this 
last  mentioned  tract  called  to  adjoin  the  former,  so  as 
to  make  the  Northern  line  of  the  one  and  the  south 
line  of  the  other  a  common  boundary,  yet,  that  when  ac- 
tually surveyed,  a  strip  of  vacant  land  was  left  between 
them.  On  this  assumption,  the  plaintiff,  Willis  Jones, 
entered  and  obtained  the  grant  for  the  forty-eight  and 
sixty-four-one-hundred-and-Bixtieth  acres  above  named, 
and  which  lies  between  these  two   tracts. 

On  the  trial,  the  defendant's  counsel  requested  the 
Court  to  charge  the  jury,  *^that  if  the  tracts  of  Marr 
&  Bryan,  and  the  tracts  of  McLemore  &  Lytic,  called 
to  a^oin  each  other,  there  could  be  no  vacant  land 
between  them."  This  charge  the  Court  refused  to 
give,  but  charged  the  jury,  ''that  generally  where  two 
tracts  called  to  a(]|}oin  each  other,  no  vacant  land  can 
be  between  them;  yet,  when  two  tracts  called  to  ad- 
join each  other,  were  not  in  point  of  fact  surveyed  so 
as  to  adjoin,  but  that  the  actual  surveys  on  the  ground 
left  a  vacant  strip  between  them,  such  strip  would  not 
belong  to  either  grant,  but  ^ would  be  subject  to  entry; 
but  that  it  must  be  very  clearly  shown  that  the  tracts 
were  actually  surveyed  so  as  not  to  connect  with  each 
other." 

This  charge  is  now  assigned  as  error;  but  we  are 
unable  to  see  any  error  in  it.  There  being  proof  on 
both   sides   as    to    the    place    where    the    surveys  were 
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actually  made,  and  it  having  been  left  to  the  jury  to 
ascertain  if  there  was  any  vacant  land  between  these 
two  tracts,  and  they,  under  a  charge  free  of  error, 
having  found  there  was,  we  are  satisfied  with  the  v«> 
diet,  and  affirm  the  judgment  of  the  Court  below. 


Howell   Harris,  et  al,^  vs.  A.  K.   Tatlor. 


1.  Fkxb  Coybbt.  Contracts  during  coverture.  In  no  case  can  a  feme  eofmi 
be  sued,  either  separately  or  jointly  with  her  husband,  upon  a  mere  perso- 
nal contract  made  by  her  during  coverture,  although  she  live  apart  from 
her  husband. 

2.  Attachment.  Abatement  TVuth  of  the  cause  stated  may  he  traversed,  Aa 
attachment  being  the  'leading  process  by  which  it  is  sought  to  compel  sn 
appearance,  the  defendant,  upon  appearing,  may  plead  in  abatement,  ss  if 
brought  into  Court  upon  ordinary  process.  He  may  traTcrse  the  truth  of 
the  cause  stated  as  the  ground  of  the  attachment ;  or  he  may  show  in  abate- 
ment, that  the  property  attached  is  not  his,  and  that  he  is  not  before  the 
Court. 

S.  Sv&BTT.  In  replevin  bond.  In  a  suit  by  attachment  against  two  or  more 
defendants,  where  the  undertaking  of  ihi^  sureties  in  the  replevin  bbnd  is 
in  behalf  of  all  of  the  defendants,  the  voluntary  discliarge  by  the  plaintiff 
of  one  of  the  defendants,  discharges  the  sureties. 


FBOBT  SHBLBY. 


This  action   of  assumpsit,  from    the    Common    Law 
Court  at  Memphis,  was  commenced  by  attachment,  by 
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Arthur  K.  Taylor,  against  Howell  Harris  and  wife,  for 
services  rendered  the  latter  as  surgeon.  The  property 
attached  was  two  slaves,  which  were  replevied  upon 
bond  and  security  given.  The  plaintiff  entered  a  nolle 
prosequi  against  the  latter  named  defendant,  and  at 
the  March  Term,  1856,  before  Garuthers,  J.,  there  was 
verdict  and  judgment  against  the  defendant,  Howell 
Harris,  and  the  securities  in  tha  replevin  bond.  The 
facts  are  fully  stated  in  the  opinion  of  the  Court.  The 
defendant  and  the  securities  appealed  in  error  to  this 
Court 

KoRTBECBT,  for  the  plaintiff  in  error. 

Yeeoer  and  Coleman,  for  the  defendant  in   error. 

McKiNNET,  J.,  delivered  the  opinion  of  the  Court : 

This  suit  was  commenced  by  attachment  against 
Harris  and  wife  jointly.  The  writ  of  attachment  was 
returned  by  the  sheriff,  levied  upon  two  slaves^  Eliza 
and  her  child.  The  declaration  is  in  assumpsit  against 
both  husband  and  wife,  upon  a  joint  promise  by  them 
-  to  pay  the  plaintiff  $500,  for  his  services  as  a  surgeon^ 
rendered  to  the  wife  during  coverture.  The  slaves  at- 
tached were  replevied  on  behalf  of  the  wife,  by  her 
trustee,  who  set  up  claim  of  title  to  them  as  the  sep* 
arate  property  of  the  wife.  The  defendant,  Howell 
Harris,  filed  two  pleas  in  abatement;  the  first  tender- 
ing an  issue  upon  the  truth  of  the  cause  stated  as  the 
ground  for  the  attachment;  the  second,  tendering  an 
Issue  upon  the  title  to  the  slaves  attached,  and  dis* 
tinctly  averring  that  he  had   no  claim  or  title  to  said 
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slaves,  but  that  the  title  was  vested  in  one  William 
Basher,  as  trustee  for  the  wife  of  defendant,  who  held 
the  i^me  for  the  sole  and  separate  use  of  Mrs.  Harris. 
The  plaintiff  joined  issue  upon  the  first  plea,  and 
demurred  to  the  second ;  and  on  argument  the  demur- 
rer was  sustained.  The  other  defendant,  Mrs.  Harris, 
pleaded  separately  two  pleas:  First,  non-assumpsit; 
and,  secondly,  coverture.  There  "was  issue  upon  the 
first  plea,  and  a  demurrer  to  the  second,  which  was 
sustained  by  the  Court.  The  record  shows,  that  in 
the  future  progress  of  the  case,  and  before  judgment, 
the  plaintiff  entered  a  nolle  prosequi  as  to  the  wife. 
The  issue  upon  the  first  plea  in  abatement  was  found 
against  the  defendant,  and  the  damages  were  assessed 
by  the  jury  at  the  sum  of  $536.25,  for  which  the 
Court  rendered  judgment  against  the  defendant,  Howell 
Harris,  and  likewise  against  the. sureties  in  the  replevin 
bond.  From  which  judgment  the  defendant  appealed 
in  error. 

Several  questions  arise  upon  this  record : 
1.  The  Court  erred  in  sustaining  the  demurrer  to 
the  plea  of  coverture.  It  is  clear  that  in  no  case 
can  a  married  woman  be  sued  upon  a  mere  personal 
contract  made  by  her  during  coverture^  although  she 
live  apart  from  her  husband. — 1  Ch.  PL,  57.  She  can 
in  such  case,  neither  be  sued  separately  nor  jointly 
with  her  husband.  The  plea  of  coverture  is  sufiicient 
in  substance;  but,  if  otherwise,  the  plaintiffs'  demurrer 
to  the  plea  reaches  back  to  the  declaration,  and  raises 
the  question  as  to  its  sufficiency  in  respect  to  matters 
of  substance.  But  as  the  feme  was  afterwards  dis- 
charged from  the  action,  this  error  does  not  affect  the 
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merits  of  the  ease  as  respects  the  other  defendant,  and 
therefore,  perhaps,  constitutes  no  ground  for  reversing 
the  judgment. 

2.  In  the  present  state  of  our  law,  the  attachment 
is  a  proceeding,  not  only  to  enforce  the  appearance  of 
the  defendant,  but  to  obtain  security  for  the  plaintiff^s 
demand.  For  the  purpose  of  bringing  the  defendant 
into  Court,  it  is  substituted  for  the  ordinary  MTtt,  or 
summons;  and  the  seizure  of  the  defendant's  property, 
by  the  attachment,  stands  in  the  place  of  personal 
service,  so  far  as  to  give  jurisdiction  to  the  Court  to 
proceed  to  render  judgment  in  the  case.  Being  the 
leading  process  by  which  it  is  sought  to  compel  an 
appearance,  the  defendant,  upon  appearing,  may  plead 
in  abatement,  as  if  brought  into  Court  upon  ordinary 
process.  He  may  traverse  and  disprove  the  truth  of 
the  cause  stated  as  the  ground  of  attachment  And 
as  it  is  alone  by  seizure  of  his  property  that  the  Court 
can  acquire  jurisdiction  of  his  person,  he  may  show 
in  abatement  of  the  attachment,  that  the  property  on 
which  the  attachment  was  levied  is  not  his;  and, 
therefore,  that  he  is  not  before  the  Court.  In  this 
view  the  Court  erred  in  sustaining  the  demurrer  to  the 
second  plea  in  abatement. 

3.  The  question  of  titjie  was  enquired  into,  to  some 
extent,  on  the  issue  joined  on  the  first  plea  in  abate- 
ment This,  however,  does  not  cure  the  error  in  de- 
priving the  defendant  of  the  direct  issue  presented  by 
the  second  plea. 

The  proof  shows  that  the  slaves  attached  ia  this 
case     belonged     to    the     estate     of     Leonard    Basher, 
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deceased — that  Mrs.  Harris  and  Wiffiaoi  Basber  were 
the  children  and  only  distributees  of  said  estate — that  in 
the  year  1854,  Hams  and  wife  filed  a  Inll  agaiiiBt  8. 
R.  Brown,  administrator  of  the  estate  and  guardian  o€ 
Mrs.  Harris,  and  also  against  William  Basher,  the  other 
distributee,  for  a  settlement  and  division  of  the  estate; 
and  that  daring  the  pendeney  of  said  suit  an  agree- 
ment was  entered  into  between  the  parties,  by  which 
it  was  stipulated  that  the  share  of  the  estate  belonging 
to  Mrs.  Harris  should  be  settled  upon  her  for  her  sole 
and  separate  benefit ;  and«  at  the  ^nsning  term  of  the 
Court,  namely,  on  the  15th  of  December,  1854,  a  de- 
cree, founded  upon  said  agreement,  was  entered  in  said 
cause,  by  which,  in  general  terms,  Mrs.  Harris*  *^  share 
in  the  property  in  controversy,'*  was  vested  in  W.  M. 
Basher,  as  trustee  for  her.  But  neither  in  the  de- 
cree nor  in  the  agreement  upon  which  it  is  based,  is 
there  any  specific  description  of  the  amotu^t  or  kind  of 
property  ot  which  said  share  consisted.  It  does  not 
appear  from  the  proof,  that  any  division  of  the  slaves 
belonging  in  common  to  Mrs.  Harris  and  her  brother, 
has  ever  been  made  between  them ;  and  the  idea  that 
the  slaves  in  controversy,  or  any  part  of  the  wife's 
distributive  share  of  the  estate  was  reduced  into  posses- 
sion by  her  husband,  is  excluded  by  the  proof.  Upon 
this  state  of  the  facts,  the  husband  had  acquired  no 
such  interest  in  the  slaves  as  could  be  attached  by  his 
creditors.  It  is  well  settled,  that  until  division  of  the 
slaves,  the  husband's  marital  rights  could  not  attach; 
and  until  the  husband's  marital  right  is  complete,  by 
a  reduction  of  the  property  into  possession,  or  what  is 
equivalent  thereto,  creditors  of  the  husband  cannot  lay 
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Iiold  of  the  property  for  the  satisfaction  of  their  debts* 
11  Homph.,  425;  2  Swan,  446,  460. 

4.  The  Court  erred  in  rendering  judgment  against 
the  sureties  in  the  replevin  bond.  The  undertaking  of 
the  sureties  was  in  the  joint  behalf  of  Howell  Harris 
and  Nancy  Harris;  and  the  discharge  of  the  latter  by 
the  voluntary  act  of  the  plaintiff,  operated  as  a  dis* 
eharge  of  the  sureties  from  the '  obligation  of  their 
bond. 

Tbe  judgment  wiU  be  reversed. 


6.  M.  Sharp  vs.  Pettee  Faoan. 


Statob.  When  released  hy  agreement  for  delay.  An  agreement  for  delay 
between  the  principal  debtor  and  the  plaintiff,  in  a  judgment  upon  which 
execution  haa  been  stayed,  will  not  hare  the  effect  to  release  the  stajor, 
unless  said  agreement  be  binding  upon  the  parties,  and  such  as  the  Courts 
ean  execute.  Thus,  a  stayor  is  not  released  by  a  simple  agreement,  en- 
tered into  without  his  consent,  between  the  creditor  and  principal  debtor 
after  the  stay  had  expired,  that  upon  payment  of  part  of  the  judgment, 
he  would  grant  the  latter  indulgence  upon  the  balance. 


rnoM  oinsoK. 


The    plaintiff  stayed  a  judgment  recovered    by  the 
defendant    against  one  Elliott,  before  a  justice  of  the 
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peace  for  Gibson  coanty.  After  the  stay  had  expired 
there  was  an  agreement  entered  into  between  the  de- 
fendant and  said  Elliott,  withoat  the  knowledge  of  the 
plaintiff,  that  indulgence  would  be  granted  upon  said 
judgment  upon  the  payment  of  a  portion  of  the  judg- 
ment. The  payment  was  made  and  the  indulgence 
given  until  the  day  agreed  upon,  after  which  ezeca* 
tion  was  issued  a^inst  said  Elliott  and  the  plaintiff 
as  his  stayor — the  said  Elliott  in  the  meantime  having 
become  insolvent.  The  plaintiff  thereupon  brought  the 
case  by  writ  of  certiorari  before  the  Circuit  Court, 
where  at  the  November  Term,  1855,  before  FmoKRAi^, 
Judge,  the  certiorari  was  dismissed.  The  plaintiff  ap* 
pealed  in  error. 

T.  J.  Carthel,  for  the  plaintiff,  cited  13  Wend.  376; 
Story  on  Bills,  §  425;  Pittman  on  Prin.  and  Sur.  Law 
Lib.  14-119;  Story  on  Con.  §  440;  Act  1809,  ch.  69, 
G.  &  N.;  4  Humph.  57 ;  Act  1835,  ch.  41,  §  3 ;  Story's 
£q.  §  499;   Act  1843,  ch.  32. 

M.  R.  Hill,  for  the  defendant,  cited  10  Yerger,  111; 
8  Humph.  412. 

Harris,  J.,  delivered  the  opinion  of  the  Court. 

At  the  March  Term,  1855,  of  the  Circuit  Court, 
for  the  county  of  Gibson,  the  plaintiff  in  error  pre- 
sented his  petition  for  writs  of  certiorari  and  supersc 
deas;  the  petition  was  granted  by  the  Court  and  said 
writs  issued.  The  petition  sets  forth,  that  on  the  14tfa 
day  of  January,    1854,    Fagan    recovered    a  judgment, 
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before  a  justice  of  the  peace,  against  Elliott  »&  Harris, 
for  the  sum  of  one  hundred  and  fifty  dollars,  and 
that  the  same  was  stayed  by  Sharp:  that  after  the 
stay  had  expired ,  Fagan  agreed  \iith  Elliott,  that  if  he 
would  pay  him  at  that  time,  (2l8t  October,  1854,)  the 
sum  of  fifteen  dollars  on  said  judgment,  and  ten  dol* 
lars  on  the  6th  day  of  December,  1854,  he  would 
indulge. him,  and  take  no  steps  to  collect  the  balance 
until  the  25th  December,  1854,  and  that  the  twenty- 
five  dollars  were  paid,  and  the  indulgence  given  in 
pursuance  of  said  agreement,  which  had  been  made 
without  the  knowledge  or  consent  of  Sharp,  and  which 
he  insists  discharged  .  him  from  his  liability.  At  the 
November  Term,  1855,  of  said  Court,  on  motion  of 
the  plaintifT,  the  petition  was  dismissed  by  the  Court — 
the  supersedeas  discharged  —  a  procedendo  ordered,  and 
judgment  rendered  against  Sharp  for  the  costs,  from 
which  judgment   he  has   appealed  to  this  Court. 

The  only  question  presented  is,  was  this  such  an 
agreement  as  would  discharge  the  security  for  the  stay 
of  execution?  To  have  that  efiect  the  contract  must 
be  such  as  would  bind  the  parties',  and  such  as  the 
Courts  could  enforce. 

What  consideration  did  the  plaintiff  receive  for  the 
indulgence  he  agreed  to  give?  He  received  twenty- 
five  dollars  in  part  payment  of  his  judgment^  upon 
which  he  had  the  right  to  have  his  execution,  not  for 
the  twenty-five  dollars  alone,  but  for  the  whole  amount. 
Sappose  Elliott  had  not  paid  the  ten  dollars  he  agreed 
to  pay  on  the  6th  December,  1854,  did  the  plaintiff 
by  this  agreement  obtain  any  better  or  additional 
remedy  for  its  collection  than  he  had  before? 
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Or  suppose  that  after  the  payment  of  the  twenty- 
five  dollars,  the  plaintiiS*  had  disregarded  the  agreement 
and  issued  his  execution  on  the  judgment,  could  it  be 
seriously  contended  that  he  would  not  have  had  the 
right  to  do  so,  notwithstanding  the  agreement;  and  no 
Court  could  legally  have  quashed  said  execution,  if 
applied  to  for  that  purpose.  There  being  no  consid- 
eration  to  support  the  contract,  it  was  binding  on  no 
one. 

While  we  fhlly  admit  the  principle,  that  a  valid 
agreement  for  delay,  entered  into  between  the  princi- 
pal and  the  creditor,  will  release  the  surety,  we  do 
not  think  that  there  is  any  such  agreement  in  this 
case. 

The  Circuit  Judge  having  taken  this  view  of  the 
subject,  we   affirm  the  judgment. 


Bank  of  Tennessbs  vs,  John  L.  Moorb. 


EviDlvcE.  Presumption.  Payment.  Principal  and  Agent.  Where  •  de- 
fendant in  a  Boit  upon  a  bill  of  exchange  had  consigned  cotton  to  a  Una 
of  merohants,  with  instructions  to  sell  and  apply  the  proceeds  to  the  pay- 
ment of  the  bill,  the  actiye  member  of  which  firm  was  the  agent  of  the 
plaintiff,  and  as  such  the  holder  of  the  biU  for  collection^  and  the 
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proceeds  of  said  cotton  came  into  the  hands  of  said  agent ;  the  law  pre- 
somes  that  it  was  so  receiyed  as  the  agent  of  the  defendant  and  not 
of  the  plaintiff. 


FROM    MADISON. 


This  was  an  action  of  assumpsit,  instituted  in  the 
Circuit  Court  of  Madison,  by  the  Bank  against  Moore, 
upon  a  bill  of  exchange.  The  facts  are  sufficiently 
recited  in  the  opinion  of  the  Court.  At  the  January 
Special  Term,  1856,  before  Judge  Read,  there  was  ver- 
dict and  judgment  for  the  defendant.  The  plaintiff 
appealed  in  error. 

Wm.  Caruthers  and  Frbemak,  for  the  plaintiff. 

Bullock  and  McLanahan,  for  the  defendant. 

Harris,  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  action  of  assumpsit  brought  by  the 
Bank  upon  a  bill  of  exchange  'drawn  by  Moore,  the 
defendant,  on  Bradley,  Wilson  &  Co.,  of  New  Orleans, 
for  two  thousand  dollars;  the  bill  was  regularly  as- 
signed to  the  plaintiff  and  protested  for  non-accep- 
tance. 

The   defendant   plead   non-assumpsit;  and  upon  the- 

trial    it  was  proved    that    Crisp  was  the  agent  of  the 

Bank,  in '  New  Orleans,  and  as  such  had  said    bill  in 

his  hands  for  collection ;   that  said  Crisp  was  a  member- 

36 
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of  the  firm  of  Crisp,  McGee  6l  Co.,  a  commisaion 
house  in  said  city;  that  he  was  the  active  partner  in 
said  house,  the  other  partners  all  residing  in  Tennes- 
see, and  only  there  occasionally  during  the  business 
season ;  that  after  the  bill  had  been  protested  for 
non-acceptance,  he  wrote  a  letter  in  the  name  of 
Crisp,  McGee  &  Co.,  to  the  defendant,  informing  him 
that  they  had  protected  his  bill,  and  requesting  that 
he  should  forward  cotton  to  them,  that  they  might 
re-imburse  themselves.  The  cotton  was  promptly  fur- 
nished, and  was  directed  to  be  applied  to  the  pay- 
ment of  the  bill;  it  was  sold  by  the  house,  and  in  an 
account  current  made  sometime  afterwards,  fur  Moore, 
he  was  charged  two  and  one-half  per  centum  for  ad- 
vancing the  money,  as  though  they  bad  paid  the  bill 
originally  for  him  out  of  their  own  funds.  The 
money  received  for  the  cotton  was  used  by  Crisp, 
McGee  &  Co.,  in  the  business  of  the  house — he  never 
charged  himself  on  his  books  as  having  received  the 
money  as  agent  of  the  Bank,  nor  did  his  account 
show  that  he  had  so  appropriated  it;  and  he  stQl 
held  the  bill  in  his  own  hands,  as  agent  for  the  Bank, 
until    his   house  failed. 

These  are  substantially  the  facts  stated  in  the  re- 
cord. It  is  true,  the  witness,  Crisp,  in  answer  to  a 
question,  put  by  the  plaintiff,  says  "that  the  draft  in 
question  was  not  paid  by  Moore  to  the  Bank,  or  the 
agent  of  the  Bank;"  but  in  answer  to  a  question  of 
defendant,  he  says,  "I  had  the  custody  and  control  of 
the  monies  of  Crisp,  McGee  &  Co.,  and  of  the  mon- 
ies I  collected  for  the  Bank.  I  intended  the  draft  in 
question    to    be  paid   by   Crisp,  McGee  &   Co.,  to  the 
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Bank,  and  regarded  the  koMing  it  up,  aad  still  retail* 
ing  it  in  my  possessioii  as  agent,  in  eubetance  and 
effect,  the  same  as  loaning  that  amount  to  the  hocuie 
of  Crisp,  McGee  &  Co.,  and  intended  the  holding  up 
of  the  draft  as  a  release  to  Mr.  Moore  of  hie  lia- 
btlity  to  the  Bank;  €risp,  McGee  &  Co.,  assaming  its 
payment. 

It  is  not  deemed  necessary  to  notice  the  facts  fur^ 
tber,  as  the  question  on  which  the  cause  goes  off, 
arises  upt'B  the  charge  of  the   Court. 

■ 

The  Court  charged,  that  "if  the  cotton  referred  to 
in  the  account  of  Crisp,  McGee  &  Co.,  was  consigned 
for  that  purpose,  he  being  the  acting  partner  and  at 
the  same  time  agent  for  the  Bank,  holding  the  bill 
tn  his  hands  at  the  time,  the  cotton  so  consigned, 
"was  an  appropriation,  when  converted  into  money,  to 
he  applied  in  the  dbcharge  of  the  bill,  and  if  with 
«uch  understanding,  the  proceeds  of  the  cotton,  in 
money,  came  into  the  hands  of  Crisp,  the  law  wiU 
presume  that  he  received  it  as  agent  for  the  Bank, 
in  payment  of  the   bill." 

It  is  contended  by  the  counsel  for  the  plaintifi^ 
that  this  charge  is  erroneous,  and  so  we  think.  If 
the  cotton  was  consigned  to  the  house  of  Crisp,  Mc- 
Gee &  Co.,  with  instructions  to  apply  the  proceeds, 
when  converted  into  money,  to  the  payment  of  the 
bill  of  the  plaintiff,  in  the  hands  of  Crisp,  their  agent, 
for  collection;  when  the  cotton  was  so  converted  into 
money,  the  law  would  not  presume  that  he  received 
the  money ,  as  agent  of  the  Bank,  but  aa  the  agent- 
of  the  defendant.  The  cotton  was  consigned  to  the 
firm,    was    sold    by    the   £rm,    and    the    money    was 
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received  by  the  firm,  and  applied  to  the  use  of  the 
firm.  Cxispj  McGee  &  Co.  were  the  agents  of  the 
defendant,  and  when  they  appropriated  the  money  of 
Moore,  their  principal,  to  therr  own  vse,  they  became 
hi*  debtors  to  that  amount.  Crisp  was  alone  the^ 
agent  of  the  Bank,  and  was  a  person,  so  far  as  hi» 
agency  was  concerned,  as  separate  and  distinct  from, 
the  firrn^  a»  if  he  had  no  connexion  with  it. 

.  For  this^  error  in  the  charge  of  the  Court,  the 
judgment  will  be  reversed'  and  the  case  remanded  for 
another  triaL 


C.  B.  WoRLET,  et  al.yVS.  W.  B.  Waldsaw,  for  the.  nte,  4^. 


1.  BnL0  or  ExoBANGB  Avn  Peohissobi^  Notes.-  PtoU$U  PretenUtion^ 
The  protest  of  a  note  payable  "at  the  Union  Bank  at  Memphis,"  is  not 
invalidated  bj  a  recital  in  safd'  protest  that  demand  irss  made  at  thcr 
branoh  of  the  Union  Bank  of  Tennessee,  at  Memphia; "  iken  bong.  no< 
proof  of  the  existence  of  any  other  bank  at  Memphis,  called  the  Union 
Bank. 

2.  Same.  Same.  Evidmet,  ITotieei  Where  a  Notary  stated  npon  exami- 
nation, that  he  did  not  remember  haying  given  notice  of  the  protest,  but 
is  satisfied  that  he  did  so  from  his  certificate  to  that  effect,  the  notice  is 
sufficiently  proven. 

S;  Sams.  Fraetiet.  Judgmmt,  Where  is  an  action  of  debt  against  thsr 
maker  and  endorser  of  a  promissory  note,  there  is  judgment-  by  default 
against  the  maker,  a  writ  of  enquiry  awarded  to  have  the  damages 
assessed  against  him,  issue  taken  upon  the  plea  ef  nXL  cM«l  by  th» 


APRIL  TERM,  1856.  ^9 

€.  B.  Worley,  etaL,  iv.  W.  B.  Waldraa,  fortkeutt^  ^c, 

•ei^dorsde,  and  at  the  Bubseqaent  term  tKe  damages  are  aasesaed  by  a  jmy, 
who  also  find  the  issue  in  favor  of  the  plaintiff,  upon  the  plea  of  ntl 
debUy  it  is  no  error  for  the '"Court  to  render  judgment  against  both  for  the 
*debt  and  damages. 


VBOM   SHSLBT. 


This  was  -an  action  of  debt,  brought  by  Waldran 
tagainst  Worley  and  Richardson,  as  the  maker  and  en- 
dorser of  a  promissory  note,  in  the  Common  Law 
Oourt  of  Memphis,  the  facts  of  which  are  fully  stated 
in  the  opinion.  At  the  November  Term,  1855,  before 
<3akutbbrs,  Judge,  there  was  verdict  and  judgment  for 
the  plaintiff,  from  ^ich  the  defendant,  Richardson,  ap- 
f^ealed  in  terror. 

SuLLivAH,  for  the  plaintiff  in  .error. 

WicKESSHAM,  for  the  defendant  in  error. 

Harris,  J.,  delivered  the  opinion  of  Ae  Court. 

This  is  an  action  of  debt,  against  Worley  as  ma- 
tser,  and  Richardson  as  endorser  of  a  promissory  Aoie. 
The  declaration  is  in  the  ordinary  form,  and  the  plea 
of  nil  debit  is  put*  in  by  Richardson,  the  endor&er, 
cipon  which  the  plaintiff  took  issue.  Judgment  by 
idefauk  was  ^t  the  same  time  taken  against  Worley, 
And  a  writ  of  enquiry  ordered.  At  the  next  term, 
a  jury    was    sworn,   ''to    enquire   of    and    assess    the 
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damages  between  the  plaintiff  and  the  defendant  ^or- 
ley,  and  ako  to  try  the  issue  joined  between  the  plaintiflT 
and  defendant  Richardson."  The  jury  found  the  issue- 
in  favor  of  the  plaintiff,  '^and  assess  the  plaintiffs 
damages  by  reason  of  the  premises,  to  the  sum  of 
$16.27,"  upon  which  the  Court  rendered  judgment 
against  both  defendants  for  the  amount  of  the  debt 
and  damages  with  costs.  Defendant  Richardson  moved 
for  a  new  trial,  which  was  refused,  and  he  has  ap- 
pealed in  error  to  this  Court.  The  bill  of  exceptions 
Bhows  that  the  note  sued  upon,  was  ''payable  at  the 
Union  Bank  at  Memphis,  Tennessee,'^  and  the  notarial 
certificate  of  protest  shows  that  the  note  was,  on  the 
proper  day,  presented  for  payment,  ''^at  the  branch  of 
ike  Union  Bank  of  the  State  of  Tennessee  at  Mem- 
phis, it  being  made  payable  at  said   Bank." 

The  plaintiff  then  introduced  as  a  witness,  W.  A. 
Rose,  who  testilSed  that  said  certificate  ''was  in  his 
hand-writing ; "  that  he  was  at  that  time  clerk  of  the 
notary,  and  it  was  his  business  to  deliver  notices  of 
protest;  that  k  was  his  habit  to  make  such  entries  at 
the  time  of  delivering  the  notices ;  that  be  had  no 
recollection  of  having  given  notice  of  protest  to  Rich- 
ardson the  endorser;  but  from  the  fact  of  seeing  his 
endorsement  to  that  effect,  on  the  protest,  he  presumed 
he  had,  and  was  satisfied  in  his  oum  mind  that  he  had 
given  the  notice  as  stated  in  his  certificate  on  the  pro- 
test:' 

To  all  of  this  testimony,  the  defendant  objected; 
the  objection  was  overruled  by  the  Court,  which  is 
now  assigned,  and  relied  on  here,  as  error.  We  will 
consider  first,  the  question  of  variance.     The  note  sued 
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on  i^  properly  described  in  the  declaration,  and  is 
upon  its  face  payable  "  at  the  Union  Bank  at  Mem- 
phis ; "  it  was  presented  for  payment  at  ihe  "  branch 
of  the  Union  Bank  at  Memphis.''  The  law  makes  it 
the  duty  of  the  holder  to  use  ordinary  diligence  to 
find,  and  present  the  note  for  payment,  at  the  place 
where  it  is  payable.  This  note,  we  have  seen,  was 
payable  ''at  the  Union  Bank  at  Memphis;"  but,  sup- 
pose that,  in  fact,  there  is  no  Union  Bank  at  Mem- 
phis, but  there  is  a  branch  of  the  Union  Bank  there, 
which  is  usually  called  the  ''Union  Bank,"  could  there 
bo  any  doubt  that  that  was  the  proper  place  to  pre- 
sent the   note  for  payment?      We  think  not. 

Had  the  defendant  proved  that  there  was  also  a 
Union  Bank  there,  then  he  would  have  raised  a  more 
difficult,  and  perhaps,  a  fatal  objection;  but  in  the 
absence  of  such  proof,  we  must  take  as  prima  facie 
true,  the  certificate  of  the  Notary,  that  he  presented 
the  note  for  payment  "at  the  branch  of  the  Union 
Bank,  it  being  payable   at  said  Bank." 

The  objection  taken  to  the  parol  testimony  of  W. 
A.  Rose,  we  think  is  equally  untenable.  The  witness 
stated  that  "he  had  no  recollection  of  having  given 
notice  of  protest  to  Richardson,  the  endorser,  but  from 
the  fact  of  seeing  his  endorsement,  to  that  effect,  on 
the  protest,  he  presumed  he  had."  Had  the  witness 
stopped  here,  his  testimony  would  perhaps  have  been 
incompetent.  6  Wendell,  301;  1  Starkie  Ev.  129;  1 
Philips  Ev.  289;  8  East  284-9,  and  other  authorities. 
But  the  witness  proceeds  and  says,  he  is  *^  satisfied  in 
his  own  mind,  that  he  had  given  the  notice  as  stated 
in  his  certificate    on    the    protest."      This  testimony   i»^ 
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competent;  the  entry  was  made  by  the  Mritness  him* 
self,  and  he  swears  that  he  is  '' satisfied  in  his  own 
mind  that  he  had  given  the  notice  as  stated  in  his 
certificate  on  the  protest." 

Where  an  agent  made  a  parol  leaae,  and  entered 
a  memorandum  of  its  terms  in  a  book,  which  was 
produced,  but  the  witness  stated  that  he  had  no  mem- 
ory  of  the  transaction  but  from  the  book^  without  which 
he  should  not  of  his  own  knowledge  he  able  to  speak  to 
the  fact,  but  on  reading  the  entry  he  had  no  doubt 
that  the  fact  really  happened;^*  the  testimony  was  held 
competent. — 1  GrT.  Ev.  437,  and  numerous  authorities 
there  cited. 

It  often  occurs  that  subscribing  witnesses  are  called 
to  prove  the  execution  of  deeds  and  other  instruments, 
who  have  no  recollection  of  seeing  the  paper  executed 
but  from  the  fact  of  seeing  their  names  as  subscribing 
witnesses,  in  their  own  hand-writing,  and  being  satis- 
fied that  they  would  not  have  put  them  there  if  they 
had  not  seen  the  paper  executed,  such  evidence  has 
always  been  regarded  as  competent  and  sufiicient. 

The  only  remaining  question  is,  that  the  jury  "  found 
the  issue  in  favor  of  the  plaintiff*,  and  assessed  the 
plaintifi*'s  damages  to  $16.27,"  upon  which  the  Court 
gave  judgment  cigainst  both  defendants  for  the  debt,  in 
the  declaration  mentioned,  and  the  damages  by  the 
jury  assessed;  when,  as  it  is  insisted,  the  Court  should 
have  given  judgment  only  for  the  amount  found  by  the 
jury.      This   objection   is  not  tenable. 

The  judgment  by  default  against  Worley  authorized 
the  Court  to  render  judgment  final  against  him  for  the 
amount  of  the  debt,  and    the    damages,  which  was  u 
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mere  matter  of  computation;  bat,  the  plaintiff  desiring 
to  have  a  judgment  against  both  of  the  defendants, 
postponed  taking  final  judgment  against  him  until  he 
could  have  the  issue  upon  the  plea  of  Richardson 
tried,  which  was  afterwards  found  for  the  plaintiff: 
That  is,  that  the  defendant  does  owe  the  debt  in  the 
declaration  mentioned,  and  they  also  assessed  the  dam- 
ages; then  it  was  clearly  competent  and  legal,  and 
the  correct  practice,  for  the  Court  to  render  a  joint 
judgment  against  both  defendants  for  the  debt,  it  being 
certain,  and   the  damages. 

We  therefore  think,  there  is  no  error  in  the  record, 
and  affirm  the  judgment. 


George  C.  SMrre,  et  al.y  vs.  A.  Harris,  et  al. 


1.  Oamikq  Contrats.  Act  of  1799,  eh.  8,  {  1.  To  render  a  contraot  for 
the  loan  of  money  Toid,  under  the  act  of  1799,  oh.  8,  2  1,  because  it  was 
80  loaned  at  a  time  and  place  of  a  gaming  transaction,  it  must  be  loaned 
to  some  one  engaged  in  the  game,  as  by  playing  or  betting,  or  in  some 
other  way  promoting  or  contributing  thereto. 

2.  RsLBASis.  Witness,  Seal.  A  mere  technical  release,  founded  on  no 
contract  or  consideration  must  be  under  seal  to  haye  the  effect  of  remoying 
the  incompetency  of  an  interested  witness. 


VKOM    SHBLBT. 


This    was    an    action  of  assumpsit    by    Harris    and 
others  against  Smith  and  others,  fom  the  Circuit  Court 
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of  Shelby  county.  At  the  Jannary  Term,  1855,  be- 
fore Judge  HuMFBBGYS,  there  was  verdict  and  judgment 
for  the  plaintiffs,  and  the  defendants  by  writ  of  error, 
brought  the  cause  into  this   Court 

J.  WicKERSHAH,  for  the  plaintiffs  in  error. 

Yergee,  H.  6.  Smith  and  W.  T.  Bbown,  for  the  de- 
fendants in  error. 

Caruthers,  J.,  delivered  the  opinion  of  the   Court 

The  defendants  in  error,  as  the  holders  of  a  bill  of 
exchange  for  $1500,  drawn  by  plaintiff  in  error,  Smith, 
and  his  partner  Wm.  P.  Peebles,  in  favor  of  defend- 
ant, Robert  Peebles,  upon  Cherry,  Henderson  &  Co., 
New  Orleans,  and  endorsed  by  the  other  defendant, 
brought  this  action  against  the  plaintifis  in  error,  as 
drawers  and  endorsers,  whose  liability  had  been  fixed 
by  demand,  protest   and  notice. 

The  defence  is,  that  the  bill  was  void  under  the 
act  of  1799,  ch.  8,  §  1— Car.  &  Nich.  355— against 
gaming,  as  it  was  made  and  used  by  the  drawers  in 
the  payment  of  their  gaming  debts.  This  act  renders 
void  "  every  promise  or  agreement,  note,  bill,  bond  or 
other  contract  to  pay,  deliver  or  secure  money  or  other 
thing  won  or  obtained  by  playing  at  cards,  dice,  bil- 
liards, horse  racing  or  any  other  species  of  gaming 
whatever,  or  by  wagering  or  betting  on  either  of  the 
parties,  or  to  repay  or  secure  money  or  other  thing 
lent  or  advanced,  for  that  purpose,  or  lent  or  ad- 
vanced   at    the    time    of  such    gaming,"    &c.       In    the 
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construction  of  this  last  clause,  the  Court  instructed  the 
jury,  that  to  make  a.  loan  void,  because  it  was  made 
*^a^  the  time  oj  such  gaming^  it  must  be  to  some 
one  engaged,  as  player  or  better,  in  iht  game,  and 
in  some  way  promoting  or  contributing  thereto.  To 
this,  objection  is  taken,  because  in  conflict  with  the 
plain  provisions  of  the  act.  We  think  the  charge 
was  right.  Such  an  absurdity  could  not  have  been 
intended  as  that,  because  a  transaction  of  loaning 
money,  happened  to  be  at  a  place  where  persons 
were  gaming,  that  it  would  be  void  even  if  it  had 
no  connection  in  any  way  with  the  gaming  or  bet- 
ting. 

The  act  must  mean  to  apply  only  to  a  case  where 
the  loan  is  made  to  the  parties  playing  or  betting, 
and  for  some  purpose  or  in  some  way  connected  with 
or  promotive  of  the  illegal  act,  either  before  or  after 
its  perpetration.  But  if  the  loan  be  for  other  lavrful 
purposes  or  objects,  it  is  not  affected  by  the  act  merely 
because  it  was  made  at  the  time  and  place  of  gam- 
ing. 

The  law  is  in  all  respects  correctly  charged  by  the 
Court,  and  the  proof  does  not  so  preponderate  against 
the  finding  in  favor  of  the  plaintiff  below,  as  to 
authorize  us  to  set  aside  the  verdict  under  our  rule 
on  that  subject. 

But  a  question  is  made  in  the  progress  of  the 
trial  upon  the  rejection  of  Wm.  H.  Peebles,  one  of 
the  drawers  of  the  bill,  who  was  offered  as  a  witness 
by  defendants  and  as  to  whom  a  nolle  prosequi  had 
been  previously  entered.  To  remove  his  incompe- 
tency, all    the    other    parties    on    the    lull,   who    were 
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liable  to  tke  holdeni,  filed  a  paper  withoat  seal,  dis- 
charging  amd  releasing  him  from  all  liability  to  them 
on  account  of  said  bill,  on  any  recovery  that  might 
be  had  against  them  npon  it  in  tbis  or  any  ether 
suit. 

The  ruling  of  the  Court  is  placed  upon  the  single 
ground  that  the  release  did  not  render  the  proposed 
witness  competent,  because  it  was  not  under  seal. 
The  liability  of  Wm.  F.  PeeMes  as  joint  drawer 
with  Smith,  was  fixed  by  the  non-payment  and  pro* 
te^  He  was,  therefore,  interested  with  the  other 
defendants  in  the  destruction  of  the  bill,  by  sustaining 
the  defence  made  to  it,  and  was  offered  professedly  to 
prove  facts  to  that  effect 

Can  the  release  offered  have  the  effect  to  dis- 
charge him  from  accountability  to  Smith  as  joint 
drawer,  and  the  other  defendants  as  endorsers,  if  the 
defense  should  fail  and  the  amount  of  the  bill  be  re- 
covered from  them?  Could  he  successfully  rely  upon 
it  in  an  action  against  him  by  them?  It  is  ihe  case 
of  one  joint  debtor  discharging  another  without  con- 
aideration.  This  cannot  be  done  without  a  release 
under  seal.  Story  on  Promissory  Notes,  §  410;  17 
John.  175;  Harvey  4*  Claxton  vs.  Swcasy,  4  Hamph. 
Rep.  449. 

A  release  without  consideration  and  not  under  seal, 
is  void.~l  Cowen  122;  7  Cowen  224.  There  are 
cases  in  which  a  promise  before  it  is  broken,  may  be 
discharged  by  parol,  som«  of  whidi  are  cited  in  the 
case  referred  to  in  17  Johnson,  175,  and  such  is  the 
doctrine    in    8    Ba.    Ab.,    247,    referred  to  by  eoansel. 
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But  the  case  in  hand  does  not  involve  the  necessity 
of  examining  that   doctrine. 

Here  the  promise  was  broken,  and  the  liability  oi 
Peebles  as  one  of  the  drawers,  fixed  and  certain.  In 
such  a  case,  the  release  to  be  valid  in  removing  the 
interest  of  the  party,  so  as  to  make  him  a  competent 
witness,  on  the  side  of  his  interest,  must  be  under 
seal.  A  mere  technical  release  founded  on  no  con- 
tract and  without  consideration^  must  be  under  seal,  to 
have  the  effect  of  removing  the  incompetency  of  an 
interested  witness.  It  may  be  difficult  to  give  a  good 
reason  for  the  necessity  of  a  seal  in  our  times,  but 
the  law  is  so  written  and  it  is  not  for  us  to  change 
it.  There  may  be  other  grounds  upon  which  the  ex- 
clusion of  this  witness  might  be  maintained  but  as 
the  one  presented  is  decisive,  it  is  unnecessary  to  go 
further. 

Let  the  judgment  be  affirmed. 


9S8  JACKSOTt : 
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Pbomibsort  Notbb.  There  must  be  a  payee.  The  boiuL  fide  holder  of  a  promis- 
sory note  which  has  no  payee  named  tJberein,  can  at  any  time,  eTcn  at  the 
trial,  insert  his  own  name  as  payee.  But  if  this  be  neglected,  and  the 
parties  go  to  trial  without  the  correction,  it  is  fatal,  upon  objection  being 
made  by  special  plea  or  demurrer. 


FBOM  aiBSON. 


At  the  March  Term,  1^55,  of  the  Circuit  Goart  of 
Gibson  county,  before  Judge  Fitzgerald,  there  wm  ver- 
dict and  judgment  in  favor  of  the  Bank  of  Tennessee, 
at  Trenton,  against  Seay,  b&  maker,  and  Boon  and 
others,  as  endorsers  of  a  promissory  note  in  these  words: 
"Trenton,  May   13th,   1854.       Four  months   after  date, 

I  promise  to  pay   to   the  order  of  twenty-two 

hundred  and  fifty  dollars,  at  the  Branch  of  the  Bank 
of  Tennessee,  at  Trenton.  Value  received  Signed, 
L.  P.  Seay,"  and  endorsed  D.  M.  Boon,  M.  M.  Seay 
and  others,  waiving  protest.  Upon  the  trial  there  was 
verdict  and  judgment  against  the  maker  by  consent, 
but  the  endorsers  demurred  to  the  declaration,  which 
was  overruled  by  the  Court,  and  upon  the  plea  of  nil 
debit  there  was  verdict  and  judgment  also  against 
them ;  to  reverse  which  they  prosecuted  a  writ  of  eiror 
to  this  Court 
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Williams  &   Cartiibl,  for  the  plaintiff  in    error. 

The  Court  erred  in  overruling  the  demurrer.  The 
instrument  declared  on  is  not  a  promissory  note,  hav- 
ing no  payee. — Story  on  Prom.  Notes,  §  33 ;  Chitty  on 
Bills,   160. 

The  bona  fide  holder  of  a  promissory  note   payable 

to  ',   has    the  right    to  insert    his  own    name  as 

payee.— 2  Kent,  77;  Chitty  on  Bills,  160-167;  5  Taunt., 
272;  2  Mass.  90.  But  if  the  holder  has  the  right  to 
insert  the  name  of  the  first  endorser  as  payee,  in  this 
case  he  has  not  done  so,  and  the  paper  is  incomplete. 

The  endorsements,  except  the  last,  are  all  blank, 
and  the  plaintiff's  title  to  the  paper  sued  on  does 
not  appear  from  anything  in  the  record.  A  case  in 
4  Iredell,  266,  is  directly  in  point.  The  plaintiff 
refused  to  fill  up  the  endorsements,  and  the  Court  say 
it  is  fatal. — 1  Swan  R.,  425;  2  Greenlears  Evidence, 
§    152. 

M.  &  H.  Browv,  for  the  defendant  in  error. 

The  declaration  avers  that  the  note  in  question,  on 
the  day  it  bears  date,  was  delivered  to  said  D.  M. 
Boon,  to  whose  order  it  was  payable,  and  by  him 
and  the  other  defendants  endorsed  over  to  the  Bank 
in  ordinary  course  of  trade.  The  defendants  demurred 
because  the  payee's  name  was  in  blank  on  the  face 
of  the  note.  The  demurrer  was  overruled,  and  after 
pleas  filed,  a  verdict  rendered  for  the  amount  of  the 
note  and  interest.  The  error  assigned  here  is  the 
overruling  of  the  demurrer. 
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To  this  objection  it  is  answered,  that  the  name  of 
the  payee  remaining  in  blank  on  the  face  of  the 
note  is  no  ground  of  error.  A  note  signed  with  a 
blank  for  the  payee's  name,  may  be  filled  np  with 
any  bona  fide  holder.  This  is  efiectaally  done  by  the 
holder  putting  his  name  on  it  as  endorser,  and  nego- 
tiating it.  Afler  such  endorsement,  the  patting  the 
name  in  the  face  of  the  note  is  wholly  unneces- 
sary in  commercial  usage,  and  is  mere  matter  of 
form  without  substance,  as  much  so  as  filling  up  a 
blank  endorsement,  which  may  be  done  before  or 
after  declaration  filed,  or  omitted  entirely. — See  Stoiy 
on  Prom.  Notes,  §  37.  The  efiect  is  to  make  it  pay- 
able to  the  person  who  should  first  endorse  it. — TJniJUi 
States  vs.  White^  2  Hill,  61.  On  both  principle  and 
authority,  we  think  there  is  no  error  in  the  record. 
Vide  act  of    1852,  ch.  152,  §  5. 

Harris,  J.,  delivered  the  opinion  of  the   Court. 

The  defendant  in  error  brought  an  action  of  debt 
against  the  plaintifi*  in  error,  in  the  Circuit  Court  of 
Gibson  county,  on  the  following  instrument :  '*  Tren- 
ton, May  13,  1854.  Four  months  after  date,  I  prom- 
ise to  pay  to   the  order  of ,  twenty-two  hundred 

and    fifty    dollars    cents,    at   the    Branch    of  the 

Bank  of  Tennessee,  at  Trenton.  Value  received.  L. 
P.   Seay:" 

Upon  the  back  of  which  are  endorsed  the  following 
names:  "D.  M.  Boon,  M.  M.  JSeay,  6.  M.  Sharp, 
J.  A.  W.  Hess  and  James  Ham."  The  necessity  of 
protest  is  waived,  by  all  the  endorsers.    The  declaratioD 


APRIL  TERM.  1866.  MS 

link*  P.  8«»y,  «( «{.  w.  Bu)c  «f  TeosMM^ 

«r^i0  that  by  Mid  Doto,  L.  P.  Seay,  (the  maker,) 
"promised  four  months  after  date,  to  pay  •*-'— 
twenty-two  hundred  and  fifty  dollars,*'  &6,;  the  defen- 
dants <sraved  oyer  of  the  note  and  endcnvements,  which 
were  set  out,  and  th^  demurred.  The  demurrer  was 
disallowed  by  the  Court,  and  upon  the  plea  of  nil  d^Ht 
there  was  verdict  and  judgment  for  the  plaintiff,  and 
the  defendants  have  preseeuted  a  writ  of  error  to  thi^ 
Court.  The  only  error  assigned  and  relied  on  here, 
is,  that  the  pap«r  deolared  on,  is  n^  a  promjssiny 
note,  and  that  the  Court  eir^  in  overruling  the  de- 
murrer. 

It  is  well  settled,  that  a  note  issued  in  blank  for 
the  payee's  name,  may  be  filled  up  at  any  time,  even 
at  the  Uial,  "by  any  bona  fide  holder  with  his  own 
name    as   payee,   and   tAen   it   will    be   treated,  as    a 

* 

good  promissory  note  to  him  irom  its  date." — 9tory  on 
Prom.  Notes,  §  37;  Chitty  on  Bills,  183-^,  100-173;  b 
Taunton,  372.  The  corre<^es8  of  this  principle  is  ad- 
mitted by  the  counsel  for  the  plaintifi*  in  error,  but 
they  insist  that  as  the  plaintiff  belorw  omitted  to  ex- 
ercise the  right  by  inserting  the'  name  of  a  payee  in 
the  note,  but  declared  upon  it  and  described  it  aa  pay- 
able to  blank,  she  has  fedled  to  show  a  right  of  aotioa 
in  herself.  That  it  is  essential  to  the  validity  of  a 
promissory  note  that  there  should  be  a  payee  namftd 
in  the  note.  Mr.  Story,  in  his  work  on  Promissory 
Notes,  §  33,  lays  down  the  rule,  "tk«t  it  m  essential 
to  the  validity  of  a  promissory  note,  thaA  it  should  cosr 
tain  no  oontingeney  or  uncertainty  ae  to  the  person  by 

whom  it  is  payable,  or  to  wliom  it  is  payable."    The 
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name  of  the  particular  person  to  whom  it  u  payable 
should  be  given/'  Ac. 

In  the  case  of  Hubbard j  Oardner  ^  Co.  vs.  TFtStom- 
ton  4;  Boaiiy  reported  in  4  Ired.,  266,  where  the  plain- 
tiff brought  a  joint  action  against  Williamson  as  fint 
endorser  and  Roan  as  second  endorser,  it  appeared 
npon  the  trial  that  the  endorsement  from  Williamsan 
to  Roan,  and  the  endorsement  from  Roan  to  the 
plaintiff  were  in  blanh.  Upon  objection  by  the  de- 
fendants the  Court  held  that  the  plaintifli  could  not  re* 
cover  in  this  action  without  filling  up  the  endorse- 
ments, so  €U  to  show  on  the  bill  a  title  to  it  in  the 
plaintiffs.  The  plaintiffs  insisted  that  they  were  en- 
titted  to  recover  without  filling  up  the  endorsementB, 
declined  to  do  so,  and  in  submission  to  the  opinion  of 
the  Court  suffered  a  non-suit,  and  appealed  to  the 
Supreme  Court,  where  the  judgment  was   aflirmed. 

This  authority  was  ref<MTed  to  by  this  Court  in  die 
case  of  Gardner  vs.  Bank  cjf  Tennessee^  1  Swan,  425; 
and  after  showing  the  distinction  between  this  authority 
and  the  case  then  before  the  Court,  Judge  Totten  sayB, 
*'  this  ( the  case  in  Iredell,)  is  not  inconsistent  with  oar 
judgment  in  the   present  case." 

From  these  authorities,  as  well  as  upon  gen^ 
principles,  we  think  it  clear  that  the  plaintiff  in  the 
declaration  in  this  case  has  failed  to  show  a  cause  of 
action,  for  want  of  a  payee  in  the  note,  and  that 
the  demurrer  of  the  defendant  in  the  Court  below  should 
have  been  sustained.  The  ground  relied  upon  here 
by  the  defendant  in  error,  that  as  the  Bank  had  the 
right  to  fill  up  the  blanks,  it  should  be  r^arded  as 
though  they  had  been    filled    up,  we   think  cannot  be 
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unstained  upon  aatkority.  This  point  was  involved  in 
the  case  6f  Hubbard  4*  Gardner  vs.  WiUiamson  4* 
Boauj  above  referred  to,  and  decided  the  other  viray. 

In  the  case  decided  by  the  Supreme  Court  of  New 
York,  of  the  United  States  vs.  WhitCy  2  Hill,  61,  the 
note  sued  on,  upon  its  face,  was  made  payable  ''  to  the 
order  of  the  endorsei^s  namei^ — ^the  note  was  endorsed 
^y  Samuel  Adams,  and  it  was  held  to  be  payable  to 
Adams,  the  same  as  if  he  had  been  designated  by 
name.  We  do  not  think  this  authority  conflicts  with 
our  opinion  in  this  case. 

The  act  of  1852,  $  4,  to  which  we  have  been  re- 
ferred, in  our  judgment,  does  not  apply  to  this  case. 
The  objections  here  are  not  formal,  but  substantial. 
We  do  not  intend  to  be  understood  by  this  decision 
^as  holding  that  where  the  endorsements  are  in  blank 
:and  there  is  no  demurrer  to  the  declaration,  nor  the 
objection  specifically  made  on  the  trial  in  the  Court 
%elow,  that  such  an  objection  could  be  taken  here; 
or,  that  it  is  indispensable  to  fill  up  the  blank  en- 
dorsements; upon  that  question  we  give  no  opinion. 
But  we  hold  that  a  note,  where  the  name  of  the 
payee  is  in  blank,  and  so  sued  upon,  is  not  a  vaUd 
promissory  note;  and  that  upon  objection  taken  either 
t>y  demurrer,  or  specially  upon  the  trial,  such  objection 
would  be  fatal  unless  the  party  filled  up  the  blank  ^o 
.as  to  show  a  cause  of  action  in  himself. 

The  judgment  of  the  Circuit  Court  will  be  reversed 
end  the  demurrer  sustained;  but  the  cause  will  be  re- 
«nanded  to  the  Circuit  Court  ibr  fiirther  jproceedings. 
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Maby  Rhqh  et  «/.,  vs.  T«  W.  WiLrasoif  &  Oe. 


1«  IvtumAxoi.  (1(/  life  fif  Am6«mC.  Je^fto  ^  wiiaw.  Att  if  1846,  olL 
216,  2  8.  fhe  aet  of  1846,  oh.  216,  S  8,  l»7  whioh  tho  proooods  of  a  policy 
of  lifo  instiramoe,  effeotod  by  iho  husband  npon  his  Ilfo,  cnntos  at  big 
iotth»  to  tho  benefit  of  hii  widow  and  hobs,  doos  »ot  do^TO  aaAd  haft- 
band  of  tho  powor  to  aioifn  or  othorwif b  dii^f^oso  of  said  poliqr  during 
bis  lifo  timo. 

i.  Sams.  BaiM,  B^am,  Can  M  fttt^mmit.  Where  «  husband  in  order 
to  obtain  credit,  effsetod  an  insurance  of  liU  Kfe  teeoTsn  joais  and  a»> 
signed  the  policy  to  Ids  creditor,  but  paid  only  the  first  and  second  annual 
premiums,  and  said  policy  was  kept  allTO  by  the  creditor  who  paid  the 
aeronl  other  preaimH  aeemtag  bef on  the  death  ef  the  iniimd,  aad  all«F 
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that  ereni  ooll«eted  the  Amount  of  tho  poHoy,  itr  wmf  proporlj  held  tf  m 
Court  of  Chmncery,  thai  the  fimd  belonged  to  the  creditor  to  the  amount 
of  hlB  debt  and  payments  aforeuud,  but  that  the  anxpUie  belonged  to  the 
widow  and  heirs. 


TBOil    SHSLBT. 


The  complainantB,  the  widow  and  children  of  Joha 
W.  Riflen»  deceased,  filed  this  bill  in  the  Chancery 
Court  at  Memphis,  to  recover  of  the  defendants,  mer- 
chants at  Memphis,  the  proceeds  of  a  policy  of  in- 
Borance,  effected  by  the  said  decedent  in  his  life  time 
upon  his  Ufe.  It  seems  that  the  insurance  was  ef- 
fected by  way  of  indemnity  to  the  defendants  for 
debts  dae  them  from  the  deceased,  and  that  the  policy 
had  been  regularly  assigned  by  him  to  the  defend- 
ants. The  first  and  second  premiums  were  paid  by 
the  deceased,  after  which  he  declined  to  pay  any  more, 
and  the  intervening  premiums  to  the  time  of  his  death, 
were  paid  by  the  defendants  and  the  policy  thus  kept 
alive.  The  defendants  coHected  the  insurance,  the 
whole  of  which  they  claimed  by  virtue  of  their  debts, 
the  assignment  and  their  payments.  The  amount  of 
the  policy  exceeded  that  of  the  debts.  The  com- 
plainants claimed  the  whole  amount  of  said  insurance, 
under  the  act  of  1846,  ch.  216,  §  3,  and  upon  appli- 
cation  to  the  defendants  for  the  whole  amount,  pay- 
ment was  reftised  by  the  active  partner,  T.  W.  Wil- 
kerson,  who,  however,  gave  the  complainants  his  share 
of  the  fund  as  a  donation  from  himself,  bu4  declined 
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giving  up  the  rest,  which  he  claimed  on  account  of 
hifl  partners,  who  were  non-residents.  At  the  January 
Term,  1856,  Chancellor  Gaeothers  gave  a  decree,  sub- 
jecting the  fund  pro  tantOj  to  the  payment  of  the 
debts  due  the  defendants,  and  reimbursing  them  their 
payments  of  premiums,  and  giving  the  surplus  to  the 
complainants.      The  defendants  appealed. 

J.  Galvot   Joees    and    G.    B.   Frazee,   for   the  com- 
plainants. 

Weight  and  Gueeim,  for  the  defendants, 

Gaeuthsbs,  J.,  delivered  the  opinion  of  the  Gourt. 

In  the  month  of  June,  1847,  J.  M.  Risen  effected 
an  insurance  of  $2,000.00  upon  his  life,  in  the  <' Mu- 
tual Life  Insurance  Gompany  of  New  York,"  through 
its  agent,  A.  S.  Galdvirell,  at  Memphis,  for  the  term 
of  seven  years,  at  a  certain  annual  premium.  He 
died  intestate,  in  February,  1852,  leaving  the  com- 
plainants, consisting  of  his  wife  and  children.  In 
1848,  this  policy  was  transferred  with  the  assent  of 
the  agent,  by  assignment  to  the  defendants,  as  collat- 
eral security  for  a  note  of  $1007,  given  for  a  bill  of 
goods  then  purchased  from  them.  The  said  Risen 
having  failed  after  the  first  year,  to  pay  the  annual 
premiums,  the  policy  would  have  been  forfeited  and 
lost,  but  for  the  acts  of  the  defendants,  in  discharg- 
ing them  at  the  proper  times,  down  to  the  death. 
After  the  death  of  Risen,  the  defendants  received  as 
assignees  $1980  upon  said  policy,  and  claimed  to  hold 
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ftot  oaly  the  amount  of  the  note  mik  interest  wbidi 
it  was  intended  to  secnre,  and  the  amonnt  adranoed 
hf  them  for  premiums  to  keep  the  policy  aKve,  bat 
also  the  balanoe  of  the  amonnt  received,  except  bo 
much  as  they  might  voluntarily  donate  to  the  family 
in  their  poverty.  The  complainants,  on  the  other 
hand,  claim  the  whole  amount,  without  pajring  Ae 
note  of  $1097,  or  the  said  advances  upon  the  pre- 
miums^  This  bill  is  grounded  upon  the  provisions  of 
the  act  of  1846,  ch.  216,  §  3;  Nich.  Sup.  280.  It 
is  in  these  words:  ^'That  from  and  after  the  passage 
of  this  act,  whenever  any  married  woman  may  cause 
a  life  insurance  to  be  effected  upon  her  husband's  life, 
the  said  insurance  shall  in  no  case  be  sulgect  to  ex- 
ecution or  attachment  for  the  debts  of  said  husband, 
but  the  same  shall  enure  to  the  benefit  of  the  widow 
and  heirs  of  said  husband.  And  further ,  that  any 
husband  may  effect  a  life  insurance  on  hu  own  life, 
and  the  same  shall  in  all  cases  enure  to  the  benefit 
of  his  widow  and  heirs,  in  the  present  rates  of  dis- 
tribution, without  being  in  any  manner  sulgect  to  the 
debts  of  [said  husband,  whether  by  attachment,  ezeco- 
tion  or  otherwise." 

It  is  contended  that  this  act  operates  as  a  settle* 
ment  upon  the  widow  and  children  of  the  insured, 
and  cannot  be  divested  from  their  use  and  benefit  by 
any  act  of  his,  or  his  creditors.  It  would  be  more 
I  difficult  to  meet  this  argument,  if  indeed,  it  could  be 
I  successfully  met  at  all,  if  the  policy  had  expressly 
provided  that  in  the  event  of  death,  the  sum  secured 
should  be  paid  to  the  widow  and  children.  Bat  ^ 
Is  an  ordinary  policy  upon  his  life,   without  any  sp^ 


APRIL  TERM,  18M.  MK 

Mai7  ftlMA  «r  tO.^  M.  T.  W.  Wilkenon  &  Co. 

oial  itipiilatiotis  of  that  or  any  other  hind.  So  the 
oaie  is  to  bo  deoidod  upon  the  oonitrnction  of  the  aof 
alone.  Its  plinuieology  is  very  strong  and  ibreible,  in 
favor  of  the  rights  of  the  widow,  in  exclusion  of 
creditors.  Bat  it  must  have  given  to  It,  a  sensible 
construction,  promotive  of  the  intention  of  the  legislar 
tare.  Without  this  act  the  insurance  money  would 
go  to  the  personal  representative  of  the  deceased,  and 
constitute  assets  in  his  hands,  subject  to  the  payment 
of  debts.  Before  the  act,  creditors  would  have  pre^ 
ference  over  the  family,  but  since,  the  latter  have  the 
exclusive  claim  to  the  particular  flmd. 

The   wisdom    and   humanity  of  the    law,    may   bo  ' 
admitted,  but  surely  it  was  not  intended  to  divest  the  ^ 
insured,  while   he    lived,  of  the  right    of  disposing  of/ 
his  own  as  he  pleased,  so  as  to  bind  those  who  might 
come    after  him  and  stand  in  his  shoes.      This  would 
be  the  effect  of  the  constraction  contended  for  by  the 
complainants.  *^ 

We  think  that  notliing  more  is  intended  by  the  act 
and  that  no  other  operation  can  be  given  to  it,  than 
to  prevent  a  fund  of  this  kind  from  passing  into  the 
hands  of  the  administrator  with  the  other  effects  of 
the  insured,^in  favcor  of  the  widow  and  children,  or 
in  other  words,  to  prefer  them  to  creditors  to  that 
extent.  But  it  can  only  apply  where  the  claim  re* 
mains  undisposed  of  by  the  deceased.  His  power 
over  it  during  his  life  is  not  at  all  affected  by  the 
act,  but  continues  as  ample  and  unrestricted  as  before. 

This  method  is  often  resorted  to,  as  in  this  case, 
by  men  in  slender  circumstances,  whose  ability  to  pay 
is  supposed  to   depend   upon   their   personal   ezertioasi 
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and  it  cannot  be  sappoeed  tkat  the  legislature  in- 
tended to  depriye  poor  men  of  this  mode  of  obtain- 
ing credit,  and  thereby  getting  into  baaineflB,  and 
making  a  living  for  themselves  and  families. 

We  do  not  feel  constrained  so  to  constrae  the 
language  used  in  the  act  before  ns,  bat  are  of  opinion 
that  to  give  it  such  an  operation  would  be  going  be- 
jond  the  objects  and  intention  of  the  Legislature. 

But  the  transfer  was  only  made  to  secure  the  debt 
of  the  defendants,  and  they  can  retain  no  more  of 
the  ftind  than  is  sulBSicient  for  that  purpose,  and  to 
reimburse  the  amount  paid  by  them  in  annual  pre- 
miums;   the  balance  must  go  to  the  complainants. 

So  held  the  Chancellor,  and  his  decree  is  affirmed 
with  costs. 


£.  S.  Tappam  vs.  Joseph  No&vell,  Adm'r. 


AvTHiNTiCATiON.  Bankruptcy.  DuehargB  tn  another^StaU,  hov  itfUhentk^ 
ted.  The  certificate  of  a  discharge  in  bankruptcy  in  another  State,  to 
be  arailable  in  evidence  in  this  State,  most  be  authenticated  aooordin^  to 
the  act  of  Congress  of  1790,  by  the  attestation  of  the  clerk  and  the  seal  of 
the  Court  if  there  be  a  seal,  together  with  a  certificate  of  the  judge,  chief 
Justice,  or  presiding  magistrate,  that  the  said  attestation  ia  in  due  form. 


FBOM    FATXTTI. 


This  bill  was  filed  by  the  complainant  at  Somer- 
viUe,  upon  the  facts  and  for  the  purposes  fully  stated 
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in  the  opinion.  At  tke  September  Tenn,  1854,  Chan- 
cellor  WnxiAHS  gave  a  decree  in  (avor  of  the  com* 
plainanty  from  which  the  respondent  appealed.  The 
cause  was  submitted  to  this  Court  at  the  April  Term, 
1855,  but  continued  upon  advisement  until  the  present 
term. 

J.  W.  Habbis  and  Goodall,  for  tke  complainant 

M.  &  H.    Bkowv,  Parham    and  Koitrbcht,   for    the 
respondents. 

Gakuthess,  J.9  delivered  the  opinion  of  the  Court: 

In  1841,  Moses  Norvell  recovered  a  judgment  in 
Davidson  Circuit  Court,  against  the  complainant  and 
others,  which  has  not  been  paid.  After  the  death  of 
Moses  Norvell,  the  judgment  was  revived  in  the  name 
of  Joseph  Norvell,  as  his  administrator.  In  1853  a  jlf. 
fa.  was  issued  upon  this  judgment,  amounting  to  about 
$2,22^^00  which  came  to  the  hands  of  the  sheriff  of 
Fayette  county,  and  was  levied  upon  a  tract  of  land 
of  complainant.  This  bill  b  filed  to  perpetually  en* 
join  said  execution  upon  various  grounds,  but  mainly 
upon  the  ground  that  the  complainant  was  regularly 
discharged  from  all  his  debts  in  1848,  under  the  act  of 
Congress  establishing  a  uniform  system  of  bankruptcy 
in  1841,  by  a  proceeding  in  the  proper  form  in  the 
State  of  Mississippi.  To  sustain  this  position,  a  paper 
purporting  to  be  a  certificate  of  discharge  is  exhibited 
in  the  bill,  signed  by  S.  J.  Gholson,  Dbtrict  Judge. 
The  answer   calls    for  the  production  of  the  proceed- 
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iBgB  and  discharge,  and  inritta  that  the  oom|damuit  k 
liaUe  to  this  debt,  and  hae  no  good  defence  agaioit 
it  No  evidence  waa  taken,  and  the  case  etands  apoa 
the  pleadings  and  exhiluti. 

The  only  qnestion  is,  whetlier  the  eoinplainant  hm 
established  the  fact  of  his  discharge  as  a  bankrapt  if 
the  paper  exhibited.  The  certificate  of  discharge  k 
perhaps  in  the  nscnd  and  proper  form.  Its  only  au- 
thentication is  this:  <'In  testimony  whereof,  I,  Samuel 
J.  Gholson,  Judge  of  the  District  Court  of  the  United 
States  for  said  District,  have  signed  these  presents,  and 
eaosed  the   seal  of  said  Court  to  be  hereunto  affixei* 

"S.  J«  Gbqlsov,  District  Judge. 

''Issued  the  29th  day  of  July,   1848. 

<'6.  M.  Raosdau,  Clerk/' 

The  fact  to  be  estaUished  is,  that  Tappan  hat 
been  discharged  from  his  debts  in  due  and  legal  form. 
This  can  only  be  done  by  a  regular  proceeding  and 
decree  of  some  District  Court  of  the  United  States. 
By  art  4,  §  1,  of  the  Const  of  the  U.  S.,  ''fidl  faitk 
and  credit  shall  be  given  in  each  State  to 'the  judicial 
proceedings  of  every  other  State.''  The  manner  is 
which  these  shall  be  proved  is  to  b&  prescribed  by 
Congress.  This  was  done  by  the  act  of  1790,  Car.  & 
Nicholson,  35.  The  only  question  in  such  cases,  ifl, 
whether  this  act  has  been  complied  with.  If  a  record 
from  a  sister  State  is  not  so  authenticated,  it  casnol 
be  admitted  as  evidence.  Fall  faith,  credit  and  effect 
can  only  be  given  to  a  record  from  ano&er  State 
when  the  act  of  Congress  has  been  pursued;  it  caa 
in  no  other  way  be  proved.  The  judicial  proceeding* 
in  the  Courts  of  the  United  States  in  one  State,  whai 
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TClied  «poa  in  another,  as  niiieh  as  a  reoord  from  a 
State  Court,  are  governed  by  this  provision^r— 10  Sm« 
4c^  MwrOx.,  sot. 

Wliat  then,  is  the  mode  of  anthentioation  pre* 
Miibed  by  the  act  of  Congress?  *<The  attestation  of 
tbe  elerky  and  the  seal  of  the  Court  annexed,  if  there 
Ibe  a  seal,  together  ipirith  a  eertifieate  of  die  judge, 
ehief  jnstiee,  or  presiding  magistrate,  as  the  case  may 
be,  that  the  said  attestation  is  in  dne  fonn."  Is  this 
ao  authentioated  ?  Certainly  not  in  any  partioolar.  It 
is  certified  by  the  District  Judge,  and  not  the  cletk. 
Borne  one  assuming  to*  be  the  clerk  of  that  Court,  en* 
dorses  upon  it  that  it  was  <<  issued  Ae  2dth  day  of 
July,  1848.*'  But  if  this  were  a  certfflcate,  we  do  not 
know  that  he  is  the  clerk,  or  that  it  is  in  ^  due  finrm.'^ 
This  can  only  be  proved  by  die  certificate  of  the  judge 
of  that  Court.  We  cannot  know,  or  recognize  either 
tke  judge  or  cleric  in  this  mode. 

There  is  nothing  in  the  bankrupt  act,  nor  is  there 
any  law.  in  this  State,  to  take  the  case  of  proceed- 
mgs  in  bankruptcy  out  of  the  general  provision  re* 
ferred  to,  or  to  make  such  a  paper  evidence  of  the 
facts  it  contains  upon  the  certificate  of  a  judge,  or  in 
any  other  mode  than  that  which  applies  to  records  in 
all  other  cases.  By  the  18th  section  of  the  act  erf" 
1841,  ch.  0,  Stat  at  Large,  5  vol.,  448,  the  proceed* 
ings  in  cases  of  bankruptcy  "shall  be  deemed  matters 
of  record*'*  By  the  4th  section,  when  the  act  has 
been  complied  with,  the  << Court"  is  to  ''decree*'  a  full 
discharge,  and  a  certificate  thereof  is  to  be  ''  granted  to 
them  by  the  Court"  The  decree  of  discharge  and 
certificate  are  to  be  made  and  granted  by  the  Ckmri. 
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They  become  tken  a  part  of  the  proceedingB,  and  ait 
matters  of   record. 

Like  all  other  matters  of  record,  or  judicial  pro- 
ceedings, then,  they  can  only  be  verified  or  authenti- 
cated as  prescribed  by  the  act  of  1790.  The  claitte 
in  the  latter  part  of  the  same  section^  which  provides 
that  ''such  certificate  and  discharge  when  duly  granted, 
shall  in  all  Courts  of  Jostice,  be  deemed  a  fidl  and 
complete  discharge  of  all  debts,  contracts,**  &c.,  "and 
shall  and  may  be  pleaded  as  a  full  and  complete  bar 
to  all  suits,"  &c.,  '^aod  the  same  shall  be  condiui?e 
evidence  of  itself  in  favor  of  each  bankmpt,  unless  the 
same  shall  be  impeached  for  fraud,"  &c.,  does  not  at 
all  afieet  the  question,  as  to  t^  pn^er  mode  of  aa- 
thentication.  We  cannot  then,  notice,  or  give  any  ef 
feet  to  the  paper  exhibited. — Dorney  vs.  .Maury^  10 
Smedes  &  Marshall,  303. 

The  result  is,  that  the  decree  in  this  ease  must  be 
reversed,  and  the  bill  dismissed. 


jABfES  C.  HuBBS  vs.  E.  T.  Brockwell,  et  al. 


Pbaudulbht  Contstakcbb.  Act  of  1801,  cA.  25,  {  2.  AoonTeyaiiee  of  lud 
to  defraud,  liinder  and  delay  creditors,  though  Toid  as  to  creditors  ind 
bona  fide  porohasers  idihoat  notioe,  aader  the  aot  of  1801,  oh.  26>  {  2,  ii 
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ii«TflrtheleM  TaBd  m  agsinst  such  firai&dalent  vendor  «r  a  parokMerimd« 
him  with  fvHl  aoUoe  of  ihe  fraad. 


niOM  WSAKLET. 


This  was  a  bill  filed  in  the  Chancery  Court  at 
Dresden,  upon  the  facts  and  for  the  purposes  stated 
in  the  opinion.  At  the  May  Term,  1855,  Chancellor 
Williams  dismissed  the  bill.  The  complainant  ap- 
pealed. 

W.  B.  Gobs  and  Cardwbll,  for  the  complainant. 
J«  Davis,  for  the  respondents. 

Hasbis,  J^  deliYered  the  opinion  of  die  Court: 

This  bill  was  filed  by  the  complainant  against  the 
defendants,  in  the  Chancery  Court  at  Dresden,  in  which 
it  is  charged  that  the  defendant,  £.  T.  Brockwell,  be- 
ing at  the  time  indebted  beyond  his  ability  to  pay 
without  the  land  described  in  the  bill,  did,  on  the  8th 
of  January,  1839,  convey  by  deed  said  tract  of  land  to 
John  Brockwell,  without  consideration,  and  for  the  pur- 
pose of  defrauding  his  creditors  in  the  collection  of  their 
debts;  and  that,  on  the  same  day,  John  Brockwell  con- 
veyed the  same  to  the  other  defendants,  the  children  of 
the  said^  E.  T.  Brockwell;  that  on  the  4th  day  of 
February,  1844,  E,  T.  Brockwell,  by  deed,  conveyed  to 
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oomplaiAaat  fifty  acres  of  «aid  land*  ftaliiig  at  the 
time  that  his  former  conveyance  to  John  Brockwell 
was  "  all  a  sham."  The  bill  prays  that  defendants  be 
divested  of  their  pretended  title  to  the  fifty  acres,  and 
the  clond  removed  fix>m  the  title  of  complainant  The 
answers  deny  the  firaudnlent  intent  charged,  and  inaist 
upon  their  rights. 

There  is  much  proof  in  the  record  upon  the  quee- 
lion  of  fraud,  but  Irom  the  view  we  take  of  the  case, 
it  is  unnecessary  to  enter  upon  the  discussion  of  tbe 
proof.  Upon  the  hearing,  the  Chancellor  dismissed  the 
bill,  and  the  complainant  appealed  to  this  Court.  To 
admit  that  the  proof  establishes  every  charge  in  tiie 
bill,  would  the  complainant  then  be  entitled  to  the 
relief  prayed  for?  We  think  not  By  the  first  elauae 
of  the  2d  section  of  the  act  of  1801,  ch.  25,  it  ib  ex- 
pressly  provided,  that  *^  every  gift,  grant,  conveyanee  of 
lands,''  &c.,  "  made  and  contrived  of  malice,  fraad, 
covin,  collusion  or  guile,  to  the  intent  or  purpose  to 
delay,  hinder  or  defraud  creditors  in  their  just  and 
lawful  actions,  suits,  debts,"  d^c,  ^or  to  defroMd  or 
decehe  those  whp  shall  purchase  the  same  lands,"  &Cn 
^  shall  be  henceforth  deemed  and  taken  only  as  against 
the  person  or  persons,  his,  ^her  or  their  heiis,  succes- 
sors, executors,  administrators,  or  assigns,  and  everj 
of  them  whose  debts,  suits,  demands,  &;c.,  by  sack 
guileful  and  covinous  devices  and  practices  as  afore- 
said, shall  or  might  be  in  any  wise  disturbed,  hindered, 
delayed  or  defrauded,  to  be  clearly  and  utterly  roid/ 

By  this  statute,  such  conveyances  are  '*  dearly  aad 
utterly  void "  as  against  creditors,  and  bona  fdt  inno- 
eent  purchasers,    without   notice,    who    are  ^'deceived 
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tlwreby ;  *'  but  they  are  ralid  as  against  die  frandtilent 
vendori,  '^  their  heirs,  successors,  executors,  administra- 
ton  or  aMgns,"  who  had  notice,  and  of  course  were 
not  "deceived  thereby," 

It  could  not  be  contended  for  a  moment,  if  £.  T. 
Brockwell  were  himself  complainant,  asking  the  relief 
sought  by  the  bill,  that  he  should  not  be  repelled; 
then,  in  what  better  attitude  does  the  present  complain- 
ant stand,  who  purchased  with  a  full  knowledge  of  the 
whole  transaction,  but  was  told  by  E.  T.  Brockwell, 
as  he  charges  in  the  bill,  that  '4t  was  all   a  sham." 

The  order  of  the  Chancellor  dismissing  the  bill  was 
correct,  and  is  affirmed.  But  as  tlus  bill  should  have 
been  demurred  to,  we  think  it  is  a  proper  case  to  tax 
the  defendants  with  the  costs  incurred  in  taking  the 
proof;  the  balance  will  be  paid  by  complainant 
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1.  Feme  Cotemt.  Horn  ker  squU^  may  U  49ii§n$d.  ProhmU  mnd  rt/fittra- 
Hon.  Act  of  1889,  eh,  26,  {  6.  The  equitable  right  of  a  feme  eovertj  to  a 
proTision  out  of  her  own  property  or  fortune,  before  the  husband  or  his 
•Migpee  has  redneed  it  into  posNssioii,  Ib  the  mare  oMtim  of,  and  rests 
alone  upon  the  peculiar  doctrine  of  a  Court  of  Equity — and  a  ralid  asaigii- 
ment  of  it  can  only  be  made  by  her  priyy  examination  in  that  Court,  or 
beflive  a  oonmiisBiener  appointed  by  the  Covrt  for  Uiat  purpoie ;  ncv  is 
this  long  established  practice  superseded  by  the  pro^sions  of  the  Act  of 
1889,  oh.  26,  prescribing  rules  for  the  probate  and  registration  of  instm- 
mtnim  of  ooiiTeyuice. 
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2.  Bamb.  5anM.  Frobate  taken  d|f  eoimwiMiower  m  onotibtfr  iSKoto.  Com  m 
judgmenL  An  assignment  by  husband  and  wife,  of  the  wife's  equity  in 
her  distributire  share  of  her  father's  estate,  taken,  proTen  and  acknowl- 
edged, before  a  commiseioner  of  deeds,  ia  another  State,  nnder  the  act  of 
1889,  ch.  26,  {  6,  is  not  Talid  to  pass  her  interest,  and  will  be  set  aside 
by  a  Court  of  Equity,  upon  a  bill  filed  by  her  before  the  assignee  takes 
possession. 

&  FnAUDULBVT  SALts.  1%  tetUng  ^dde^  purckan  m<mtjf  to  be  rrfvnded. 
When  a  party,  by  fraudulent  representations,  has  been  induced  to  sell 
property,  and  reoeiyes  the  purchase  money,  such  fraud  will  not  excuse  him 
flrom  refunding  the  purchase  money,  and  upon  a  decree  by  a  Court  of 
Bquity  to  set  aside  such  a  sale,  the  Court  will  also  order  that  the  purchase 
money  be  refunded. 


rnoM  BSHDsnsoN. 


This  bill  was  filed  in  the  Chancery  Court  at  Lex- 
ington, upon  the  facts  and  for  the  purposes  stated  in 
the  opinion.  At  the  December  Term,  1855,  Chancel- 
lor Pavatt  gave  a  decree  in  favor  of  the  complainant. 
The  defendant  appealed. 

Bullock  and  Sbbbwsberrt,  for  the  complainant. 

MgLanahan  and  Wright,  for  the  defendant. 

McKmNET,  J.,  delivered  the  opinion  of  the  Court: 

The  complainant  who  is  a  married  woman,  wife 
of  Oliver  H.  Coppedge,  seeks  by  this  bill  to  set  aside 
an  assignment  of  her  portion  by  inheritance,  of  the 
estate  of  her  deceased  mother,  Elizabeth  Lynch;  and 
to  have   the   same    settled    upon  her,  to    her   separate 
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<uie  and  benefit.  Elizabeth  Lymoh  died  ifttefttate  in 
Henderson  county,  Tenneeseei  in  the  year  1848,  lea;v- 
iug  several  children  and  an  estate  of  considerable 
vcJue,  subject  to  diatribution  amongst  them. 

The  administrator  filed  a  ImU  in  Chanoeiy,  for  di| 
account  of  the  advancements,  and  an  adjustment  of 
the  equities  of  the  several  dtstributees  of  said  estate. 
By  a  decree  made  in  said  cause,  at  the  June  T^rtn, 
1€52,  of  the  Chancery  Court  at  Lesington,  the  respec- 
tive portions  of  the  several  dutributees  were  ascertain- 
ed. The  share  of  the  complainant  was  ascertained 
to  be,  four  slaves,  valued  at  $1,200,  and  the  sum  of 
$291.58  in  cash;  also  the  further  sum  of  about  $150 
in  money,  which  had  accrued  from  the  hire  of  the 
daves  pending  the  suit,  making  the  aggregate  value 
of  complainant's  distributive  portion  about  the  sum  of 
$1,641. 

During  the  pendency  of  the  above  suit,  and  at  « 
^Aage  in  the  progress  of  the  proceedings,  when  noth- 
ing had  been  determined  in  respect  to  the  extent  of 
the  right  of  the  complainant  to  a  distributiT^e  portion  of 
said  estate;  and  when  this  matter,  as  it  seems,  in 
the  opinion  o{  the  administrator,  the  complainant,  and 
perhaps  all  the  other  parties  in  interest,  was. supposed 
to  be  involved  in  some  uncertainty,  namely,  on  the 
18th  of  February,  1851,  the  defendant,  Threadgill,  who 
resided  in  Henderson  county,  where  the  litigation  was 
pending,  went,  to  Mississippi,  the  residence  of  Coppedge 
and  wife,  and  procured  from  them  an  instrument,  by 
which,  ton  the  consideration  of  five  hundred  doUaw, 
they  jointly  sold,  released  and  relinquished  to  said 
Threadgill,  ''all  their  nght,  title  and  interest  in  and  to 
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the  crtate  of  die  sdid  EHzebelh  Lync^."  The  inMrn- 
ment  i»  in  tke  fonn  of  en  mdeotore;  and  the  &c- 
kaowledlgmeiit  of  tibe  eiecoiiMi  thereof  bgr  said  Cop-' 
pedge  and  wife,  wai  tak^i  the  19th  of  May,  1851, 
by  the  eommiaBioner  of  the  State  of  TenneaBee,  ap- 
pointed for  the  State  of  MiMMstppi,  pureaant  to  the 
Aet  of  1839,  eh.  Stf,  and  it  was  regialered  in  Hen- 
derson ooanty,  3d   Jnne,  18&1. 

This  biU  was  filed  hy  tile  complainant,  on  the  14th 
of  Deeember,  1852,  after  the  preeise  rahie  of  Ae 
eomplainanfs  intwest  in  the  estate  had  been  finally 
ascertained  and  declared  by  a  decree  of  the  Court; 
and  after  the  defendant  Threadgill  had  filed  a  bill 
against  the  adminii^ator,  asserting  his  right  as  assignee 
to  the  portion  of  the  eemplainant,  in  viitne  of  die 
instnnnent  before  mentioned;  but  before  said  defendant 
had  redaced  into  possession  any  part  of  said  distri- 
biiliTe  pottion,  and  the  same  was  impounded  and 
remams  under  the  control  of  the  Conft,  to  await  Ae 
determination  of  the  jvesent  ease. 

The  bUl  seeks  to  avoid  the  assignment  to  defend- 
ant, as  well  on  the  ground  of  fraud  and  undue  ad- 
vantagCy  as  en  the  ground  that  it  is  not  binding  on 
the  complainant.  It  is  alleged  and  proved,  thai  the 
husband  of  complaiMat  is  an  intemperate,  improvident, 
imbecile  man;  in  consequence  of  which,  the  manage- 
ment of  the  business  and  affaira  of  the  famify  was 
east  pretty  much  upon  the  complainant  It  is  flutiMr 
sho^^,  that  at  the  time  of  the  transfer  before  men- 
Honed,  to  the  defendant,  die  husband  of  complainant 
was  ins<)}vent,  and  the  family  were  without  a  home. 
From  the   whole  ease  it  is   maniftst,   that  the  com- 
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plainant  Was  indttced  to  join  in  tk^  Assignment  undet 
tke  belief,  superindaeed»  in  part,  at  least,  by  the  rep* 
resentations  ^  the  defendant,  that  it  was  doubtful 
whether  she  would  ever  be  able  to  realize  anything 
of  consequenee  from  said  estate^  In  the  bill  filed  by 
the  administrator,  to  have  the  advaneements  coUated» 
it  seems  to  have  been  errcmeously  assumed,  that  the 
complainant  was  liable  to  account,  as  an  advancement, 
for  two  slaves  conveyed  by  EKsabeth  Lynch,  in  her 
lifetime,  to  the  children  of  complainant,  reserving  the 
use  and  services  of  said  slaves  to  the  complainant, 
during  her  life;  aod  that,  in  this  way  her  distributive 
portion  might  be  diminished  to  a  small  amount*  And 
in  addition,  it  is  shown,  that  at  the  time  of  procuring 
said  assignment,  and  for  some  time  before,  the  defend 
ant  was  the  agent  of  complainant  and  her  husband* 
to  attend  to  and  protect  their  int^ests  in  the  suit 
bef<Mre  referred  to;  and  from  this  relation,  had  means 
of  acquiring  knowledge  of  the  facts,  which  they  did 
not  possess*  It  is  further  established)  tliat  at  the  time 
of  making  the  assignment,  the  defendant  represented 
to  the  complainant  that  the  adminintrator  of  the  es- 
tate had  become  hoetye  to  her;  and  that  he  had 
pursued  toeh  a  course  of  mal-administration  in  his 
management  of  the  business  of  the  estate,  as  to  ren*. 
der  it  doubtful  whether  compiainant  would  ever  be 
able  to  receive  anything  more  from  said  estate;  which 
representation,  firom  the  proof  in  this  record,  seems  to 
have  had  no  foundation  in  truth.  Upon  the  hearing, 
the  Chancellor  decreed  for  the  complainant,  and  vested 
the  property  in  a  trustee  for  her  separate  use,  to  the 
exclusion  of  the  husband's    marital   right      The  com- 
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plainanfs  coonBel  insists  that  the  decree  is  correct, 
upon  two  grounds:  First,  that  upon  the  factB,  the 
assignment  is  vitiated  by  fraud;  and  secondly,  that 
by  law,  the  assignment  is  inoperatire  and  void,  as 
against  the  complainant;  because  her  assent  thereto 
has  not  been  manifested  in  the  only  mode  in  which, 
by  the  established  rule  in  equity,  her  equi^  to  a  set- 
tlement out  of  the  distributive  pcHtion  of  her  mother's 
estate  could  be  defeated.  Both  of  diese  pocntions  are 
denied  by  the  defendant's    counsel. 

The  equitable  right  of  a  married  woman  to  a 
provision  out  of  her  own  property  or  fortune  before 
the  husband  or  his  assignee  has  reduced  it  into  pos- 
session, is,  in  the  language  of  the  books,  the  mere 
creature  of,  and  rests  alone  upon  the  peculiar  doctrine 
<^  a  Court  of  Equity.  10  Yes.  M ;  13  Yes.  6.  This 
equitable  right  may  be  waived,  but  in  order  to  guard 
against  fraud,  coercion,  or  undue  influence,  it  was 
deemed  expedient  to  interpose  certain  forms,  the  ob- 
servance of  which  has  been  uniformly  required  in  order 
to  defeat   it. 

The  examination  of  the  wife  must  take  place, 
either  before  the  Court  in  which  the  cause  is  depend- 
ing, or  before  commissioners  specially  appointed  by 
that  Court  for  the  purpose. — Clancey  on  Rights,  537-S; 
2  Dan'l.  Chan.  IVac.  116;  10  Humph.  200.  Upon 
this  doctrine  the  case  of  Wilkes  vs.  Fttzpatrict,  (I 
Humph.  54,)  was  decided.  In  that  case  it  was  held 
that  a  transfer  by  husband  and  wife,  by  an  instrument 
under  seal,  of  the  wife's  interest  under  the  will  of 
her  deceased  father,  could  have  no  obligatory  force 
upon    the    wife,    because    it   was    made    without   those 
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solemnities  required  fay  a  Court  of  Equity  in  sack 
cases;  and  that  to  bind  the  wife,  she  must  be  exam- 
ined in  Court,  touching  her  consent  to  such  transfer. 
The  principle  of  this  case  has  been  recognized  in 
subsequent  cases,  and  is  the  settled  rule  of  this  Court. 
But  it  is  aif^ed,  by  the  defendant's  counsel,  that 
this  rule  is  changed  by  the  act  of  1639,  cb.  26,  §  6. 
That  act  provides  various  methods  for  the  probate  of 
deeds,  and  other  instruments  executed  beyond  the  limits 
of  the  United  States,  or  in  the  several  States  of  the 
Union.  The  language  of  the  act  is  very  comprehen- 
sive:  It  embraces  **  deeds,  powers  of  attorney,  and 
other  instruments  for  the  transfer  or  conveyance  of 
property  car  effects,  real  or  personal,  or  appointing 
agents  to  transact  any  business  whatever,  and  all  other 
deeds,  of  every  description."  And  the  sixth  section 
jprovides,  that  where  any  feme  covert  shall  be  a  party 
to  any  of  said  instruments,  whether  for  the  convey* 
ance  of  ''real  estate,"  or  "for  other  purposes,"  her 
privy  examination  and  acknowledgment  may  be  taken 
in  either  of  the  modes  prescribed  in  the  act;  and 
when  so  taken,  and  certified  and  registered,  ''shall 
have  full  force  and  effect  to  pass  the  tide,  or  confer 
the  powers,  intended  to  be  conveyed."  But,  notwith- 
standing the  comprehensiveness  of  this  statute,  it  has 
no  reference  to,  nor  does  it  effect  the  peculiar  rule  of 
a  Court  of  Equity  under  consideration;  and  perhaps 
the  practical  wisdom,  and  vital  importance  of  the  rule, 
will  be  sufficient  to  prevent  the  Legislature  from  ever 

« 

taking  in  hand  to  change  it 

This  conclusion,  as  to  the  legal  effect  of  the  assign- 
ment, is    decisive  of  the    case,    and   renders  it   unne- 
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QHmMxy  to  enter  into  a  diacoflBion  of  the  fiicts,  'wifli  a 
view  to  ■  the  qaestion  of  fraud.  It  marjr  be  obsared^ 
however,  that  if  it  were  neceaeary  to  consider  that 
question;  upon  a  view  of  tibe  whole  ease,  the  natore 
of  the  interest  contracted  for,  the  condition  of  Ae 
complainanty  and  the  anrroandiag  drcmiMtfincea,  the 
relation  of  the  defenduit  at  the  time,  and  hw  war 
representationa  in  respect  to  material  facta  aasomed  to 
be  within  hia  knowledge,  and  of  the  tmth  of  whieh 
the  complainant  was  ignorant;  it  woold,  perhaps,  be 
impoflsible  to  avoid  the  concloaiony  that  the  transao- 
tlcm  was  utterly  null  and  void  on  the  ground  of  fraud. 

It  was  further  inaiated,  however,  by  the  defendant*! 
oonnael,  before  the  Chancellor,  *  and  it  ia  inaiated  here, 
likewise,  that  although  the  aarignment  may  be  invalid 
upon  both  the  grounda  aasumed,  atill  the  defendant  k 
entitled  to  have  refunded  the  five  hundred  doQan, 
paid  aa  a  conaideration  therefor.  The  Chancellor  held 
otherwiae. 

The  proof  shows  very  clearly,  that  with  the  monej 
raoeived  from  the  defendant,  the  complainant  made 
a  highly  advantageous  pnrchaae  of  a  tract  of  land  in 
Miaaiaaippi,  which  haa  greatly  increased  in  value,  and 
of  which  ahe  and  her  husband  are  enjoying  the  pos- 
session and  profits.  It  is  contended,  however,  that 
the  defendant  ia  precluded  fit>m  thia  relief  en  the 
giound  .of  fraud.  Upon  the  authoritiea,  this  is  a  qaesi- 
tion'  of  no  little  difficulty.  If  the  defendant  were 
here  in  the  attitude  of  coii^>lainant,  sedcing  tiie  active 
interposition  of  the  Court,  the  objection  would  be 
unanswerable*  But,  it  seems  to  ua,  that  the  principle, 
that  a  party   aeeking    equity,    must   do    equity,    appiiea 
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in  this  case;  and  that,  inasmuch  as  the  complainant 
received,  and  is  in  the  fall  enjoyment  of  tlie  benefit 
of  the  money  advanced  by  the  defendant,  she  is  bound, 
on  the  most  obvious  grounds  of  reason  and  justice, 
notwithstanding  the  coverture,  to  refund  the  money 
upon  the  cancellation  of  the  contract;  and  the  decree 
of  the  Chancellor  will  be  modified  accordingly. 

But  no  final  decree  can  be  renderea  in  the  present 
state  of  the  case,  because  the  husband  of  the  com- 
plainant, whose  marital  right  is  sought  to  be  cat  ofi*, 
is  not  a  party.  This  objection  can  be  oDviat^,  how-, 
ever,  by  remanding  the  case  to  the  Chancery  Court, 
with  leave  to  amend  by  making  him  *fk  party  defen- 
dant;   and  it  will  be  so  ordered. 


Wright,  Williams  &  Co.,  vs.  Q.  C.  Atkinson,  et  ai, 


Viudoe'i  L»n.    RighU  of  attignu  of,  and  bona  fide  purchaser 
Chancery  JurUdiction,    Where  the  rendee  of  two  town  lo 
th«  Yoidor'i  lien  had  been  retained, )  after  the  paymeni  o; 
ohaee  money,  made  a  sale  of  the  least  yaluaUe  of  the  tw 
eonyeyance  to  a  bona  fide  purchaser  who  paid  for  them, 
terward  conveyed  the  other  Sn  trust  to  another  oreditor 
ment  of  a  debt;  and  said  lot  wae  sold  under  the  trust  a 
creditor,  who  thereupon  took  an  assigpiment  of  the  othe: 
ties  for  unpaid  purohase  money  from  the  original  Tend 
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Equity  will  not  ent«rUin  a  bill  filed  by  sneh  oreditor  and  assignee,  to  en- 
force the  lien,  by  compelling  the  purchaser  of  the  other  lot  to  contribute 
an  amount  af  said  notes  proportionate  to  the  relatire  Tslae  of  the  lot  so 
purchased  by  him. 


raOM    SHKLBT. 


This  bill  was  filed  in  Chancery  at  Memphifl.  At 
December  TA*m,  1855,  Caritthbbs,  Chancellor,  dismissed 
the  bill.      Tfie  complainants  appealed* 

MuKFORD,  for  the  complainants. 

Ykrgek  and   Coleman,  for  the  respondents. 

Hauus,  J.,  delivered  the  opinion  of  the  Comrt: 

In  this  cause  the  proceedings  and  proof  present  the 
following  state  of  facts,  to  wit:  On  the  11th  day  of 
January,  1850,  6.  B.  Locke  purchased  from  R.  C. 
Brinkley,  two  lots  in  the  city  of  Memphis,  for  which 
he  executed  to  him  his  four  promissory  notes  for 
$1,450  each,  payable  at  six,  twelve,  eighteen  and 
twenty-four  months,  for  the  balance  of  the  considera- 
tion to  be  paid  for  said  lots ;  to  secure  which,  Brink- 
ley  retained  the  title  to  the  property.  The  two  last  of 
these  notes  Locke  has  failed  to  pay.  On  the  23d 
day  of  May,  1850,  Locke  sold  and  conveyed  by  deed 
of  that  date,  one  of  the  lots  to  the  defenda,nt,  Atkin- 
son, for  the  sum   of  $8,500.      Atkinson  paid    in    cash 
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at  the  time  'of  the  purchase,  $5,500,  and  the  lafit 
payment  of  the  balance  was  made  on  the  Ist  day  of 
January,  1851.  The  deed  to  Atkinson  was  filed  for 
registration  on  the  27th  May,  1850,  and  was  registered 
on  the  10th  June,  1850.  On  the  20th  January,  1851, 
Locke  conveyed  the  other  lot  to  J.  F.  Jett,  in  trust, 
to  secure  the  payment  of  $12,500  due  from  Locke  to 
complainants.  This  deed  was  filed  fo^  registration  on 
the  24th  January,  1851,  and  was  registered  on  the  21st 
February,  1851.  This  lot  was  afterwards  sold  by  Jett, 
the  trustee,  and  purchased  by  complainants;  After  this 
purchase  by  complainants,  they  purchased  from  R.  C. 
Brinkley  the  two  notes  for  $1,450  each,  given  by  Locke 
to  Brinkley  for  the  consideration  money,  and  brought 
their  bill  in  the  Chancery  Court  at  Memphis,  to  com* 
pel  Atkinson  to  contribute  to  the  payment  of  said 
notes  in  proportion  to  the  valuq  of  the  lot  purchased 
by  him  of  Locke.  On  the  hearing,  the  Chancellor 
dismissed  the  bill,  and  the  complainants  have  appealed 
to  this  Court 

And  it  is  here  insisted  in  argument,  that  by  their 
purchase  and  the  assignment  of  these  notes  fi>om 
Brinkley  to  themselves,  the  complainants  occupy  the 
same  ground  that  Brinkley  would  ^pecupy  were  he  call- 
ing upon  the  Court  to  subject  the  equitable  right  to 
the  lands  to  the  payment  of  the  purchase  money;  and 
that  as  Brinkley^s  right  embraced  both  lots,  he  copld 
have  boA  or  either  of  them  sold  for  the  satisfaction 
of  his  debt  at  his  election,  and  that  the  Court  could 
not  control  him. 

We  do  not  doubt  that  by  the  assignment  of  the 
notes,  the   complainants  are  substitated  to  aU  of  Brink* 
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ley'fl  rights,  and  we  will  ezamiiie  tiie  case  a&  thoiigk 
the  bill  h||d  been  filed  by  Brinkley  against  Lodte,  At- 
kinson and  the  complainantsi  and  see  how  their  eqni* 
ties  stand. 

It  is  olear  diat  Brinkley's  right  extends  alike  to 
both  lots,  and  that  he  has  the  right  to  have  both  sold 
if  necessary  for  the  payment  of  his  debt ;  bat  we  think 
it  equally  dear^tliat  in  secoriag  to  him  his  rights,  ths 
Oourt  should  not  disregard  the  equities  of  others.  At 
the  time  AikinBon  purchaBcd  his  lot  and  paid  $8,500 
for  it,  Locke 'retained  the  remaining  lot  of  more  yalae, 
and  was  owing  of  the*  consideration  money  for  both 
lots,  only  the  sum  of  $2,900 — ^the  lot  retained  by  Locke 
being  worth  perhaps  four  times  that  amount,  and  was 
in  the  hands  of  Locke,  in  equity,  liable  to  the  satb- 
fhction  of  the  del^  before  Atkinson's  lot  could  be 
risaohed. 

Suppose  the  complainants  had  not  purchased  that 
lot  from  Locke,  and  this  w^e  a  bill  by  Brinkley 
against  Locke  and  Atkinson,  to  enforce  the  paym^t  of 
his  debt  out  of  the  lots,  could  it  be  seriously  6on> 
tended  that  equity  would  not  direct  that  the  lot  re- 
tained by  Lodce  should  be  first  sold,  and  if  that  did 
not  bring  enough  to  pay  the  debt,  then  to  go  ap<m 
the  odier  lot?  We  think  not.  And  this  would  be 
no  abridgment  of  Brinklcy'a  rights;  he  would  still  have 
the  right  to  sell  both  lots  if  necessary  for  the  pay* 
ment  of  his  debt,  but  it  would  be  an  adjustment  of 
the  equities  of  Atkinson  and  Lodce  by  directing  that 
Locke's  lot  should  be  sold  first. 

Then,  do  the  complainants,  who  purchased  ttom 
Locke   long   after  Atkinson    had    purchased   and   paid 
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for  his  lot,  and  had  his  deed  registered,  stand  in  any 
better  situation  than  Locke  would  occupy  were  he  the 
defendant  in  their  stead,  in  the  case  supposed.  We 
think  not«  Upon  the  principle,  that  '^as  between  equal 
equities,  he  who  is  prior  in  time  is  strongest  in  right, 
if  the  person  who  ought  to  pay  the  debt  has  conveyed 
diflerent  parcels  of  the  land  bound  for  its  payment  at 
several  times,  to  boria  fid&  purchasers,  as  between  such 
purchasers  Ae  lands  are  chargeaUe  id  equity  in  the 
inverse  order  of  their  alienation." 

This  principle  has  been  so  ruled  in  the  case  of 
Clowes  vs.  Dickinson^  6  Johns.  Chan.  Rep.,  241 ;  Skeel 
vs.  Sharker,  S  Paige  R.,^  182;  Patty  vs.  Peace,  8  Paige 
R.,  277;  Kel/y  vs.  Rand,  11  Paige  R.,  59;  8  Smede's 
&  Marshall  R.,  459 ;  and  various  other  authorities  to 
the  same  effect.  We  think  the  principle  sound,  equi* 
taUe  and  just,  and  adopt  it.  The  Chancellor  having 
taken  this  view  of  the  case,  we  afBrm  the  d^ee  and 
dismuw  the  bill. 


no  JAOSSON : 


Jmum  GaratherSy  vs.  John  ft.  McBuraey. 


James  Ca&utuexs,  vs.  Jomr  R.  MgBukitet. 


CoNTBACT.  TUU  bond  (n  taU  of  land.  Conditioned  to  bi  voU  on  nonrpaifmtiU 
of  purchase  money.  A  condition  in  a  title  bond  that  the  sale  shall  be  null 
and  Toid  if  the  purchase  money  is  not  paid  when  due,  is  for  the  benefit 
alone,  of  the  yendor,  who  maj  take  adrantaf  e  of  it,  or  waire  it  ai  hii 
election. 


reoM  DTXn. 


Thifl  bill  and  cross  bill  were  filed  in  the  Chan- 
eerry  Court  at  Dyersburg.  The  opinion  of  the  Coort 
contains  a  sofficient  recital  of  the  facts.  At  the 
November  Term,  1855|  Chancellor  WiLLiiiMS  gave  a 
decree  in  favor  of  the  defendant.  The  complainant 
appealed. 

Bnu/xsK  &  SouELocK,  for  the  complainant. 

Baekee,  Raots  and  McCampbell,  for  the  defendant. 

Caeothebs,  J.,  delivered  the  opinion  of  the  Court: 

On  the  25th  January,  1854,  the  complainant  sold 
to  the  defendant  3,300  acres  of  land,  in  Dyer  county 
for  five  dollars  per  acre;  one-third  to  be  paid  on  the 
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first  of  the  saooeeding  May,  and  the  other  two-thirds 
in  one  and  two  yeani>  from  that  time.*  For  the  first 
payment,  a  bill  was  drawn  upon  Eckleford  &  Weaveri 
of  Mobile,  Alabama,  and  for  the  others,  his  notes 
were  given.  The  bill  was  not  paid  at  matority,  and 
was  returned  protested.  The  defendant  was  a  citizen 
of  Alabama. 

On  the  3(Hh  June,  1854,  this  bill  was  filed  attach- 
ing a  tract  of  land  of  1575  acres,  owned  by  the  de- 
fendant, in  the  same  county.  The  prayer  of  the  bill 
is  resisted  by  the  defendant,  in  his  answer  upon  two 
grounds:  First,  that  the  consideration  of  the  land  can- 
not be  collected,  because  the  contract  was  void  by  a 
stipulation  in  the  bond  for  title;  and  second,  that  the 
sale  was  fraudulent  on  account  of  the  misrepresenta- 
tions or  concealment  by  the  vendor,  of  material  facts 
in  relation  to  the  land.  The  cross  bill  is  filed  to 
have  the  trade  rescinded,  and  the  bill  and  notes  per- 
petually eigoined  upon  the  two  grounds,  stated  in  the 
jmswer. 

The  first  ground  is  rested  upon  a  clause  in  1^ 
title  bond  in  these  words:  ''But  should  said  fint 
payment  not  be  made,  on  or  before  the  first  of  May 
next,  then  this  contract  to  be  void,  but  in  the  event 
it  is,  and  the  two  others  are  paid  and  fully  discharged, 
I  bind  myself,  my  heirs,  &c.,  to  make  a  good  war- 
ranty deed  to  said  land."  The  Chancellor  dismissed 
the  bill  upon  the  ground  that  the  defendant  could  re- 
fiise  to  pay,  and  take  advantage  of  this  condition. 
Whether  this  was  erroneous  or  not,  is  the  main  ques- 
tion in  this  case,  and  it  must  depend  upon  authority. 
The  words  are  plain  enough  as  far  as   they   go,   aad 
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If  i$keti  in  tbeir  literal  sense,  the  contract  is  to  be 
Toidy  if  the  itumey  is  not  paid  at  the  time,  hot  as 
to  whom  and  at  whose  option,  is  a  qnestion  of  con- 
stmetion.  Is  this  stipulation  for  the  benefit  of  tte 
Tender  or  rendee,  or  both,  and  is  it  the  privilege  of 
either  d  them  to  take  advantage  of  it,  or  only  die 
vendor? 

The  time  of  dus  payment  cannot  be  regarded  as 
of  the  essence  of  the  contract — it  does  not  fall  in 
that  class  of  cases*  It  is  simply  a  condition  to  stia- 
olate  the  vendee  to  promptness  in  payment,  npon  tbe 
failure  of  which,  at  the  election  of  the  seller,  be 
shoold  lose  the  benefit  of  his  purchase.  Whi^  ebe 
could  have  been  the  intention  of  the  parties?  Can 
it  be  for  a  moment  snj^KMed,  that  it  was  in  tbe 
mind  of  either  of  the  contracting  parties  that  this. 
term  in  the  contract  would  place  it  in  the  power  of 
the  purchaser,  by  fidling  to  comply  with  his  separate 
and  unconditional  obligation  to  pay  the  money  at  a  dsj 
fixed,  to  annul  the  contract,  against  the  will  at  dte 
other  party?  This  would  place  the  game  all  in  Us 
own  hands,  and  would  not  be  mutual.  If  land  shonid 
rise  and  no  disaster  happen  to  the  property,  he  woold 
pay,  but  if  it  should  fall,  or  a  better  prospect  open  to 
him  at  some  other  point,  or  a  diSerent  and  better 
investment  offer,  or  his  money  in  any  way  become 
more  valuaUe,  upon  that  constroction,  he  vrodd  bsfe 
nothing  to  do,  but  violate  his  obligation  to  pay  die 
money  and  avoid  the  contract,  lliis  vrwAd  preaest 
a  case  where  one  party  would  be  all  the  time  bound, 
and  the  other  not  It  cannot  well  be  supposed  tbat 
assy  person  competent  to   contract,  woidd  intei^oaaDy 
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place  hinuielf  so  completely  in  the  power  of  the  othssr 

party.   ' 

But  the  authorities  on  this  point  are  conclusive,  ai^ 

they  are  to    the    effect,  that   such   a   condition    is    for 

the  benefit  of  the    vendor  and  may    be  insisted  upon, 

or  waived  at  his  election,   where    nothing   appears   in 

the  contract   or    the    circumstances,  to  evince    a  difler- 

«nt  intention.      This    construction  was   first  applied  to 

leases  with    condition  to  be  void  in  case  of  faihire  to 

pay  the  rent.--4  Bam.   and  Aid.,  4(^;  6  £ng.  Clom«i 

L.  R.,  462;    6  Bam.  Cl  Cress.,  ^510;    13  Com.    i«.  R., 

S41 ;   1  Denio.  518.     It  applies  equally  to  contracts  for 

^M  sale  of  land — 5  Coweo,  271;  Imo  vs.  JCosiati^,  8 

Yerg.,  485%     These  authorities  and  othecs  to  the  Aama 

effect,  place  the  doctrine  upon    the  ground  of  the  in^ 

lention  of  the  parties,  and  that  a  parly  cannot  :be  $ie* 

lowed  to  take  advantage  of  his  ovm  wrong   aad  niy- 

ligence,  in   failing  to  comply  with    his   contract.      To 

permit    thb    would    certainly    be    against    aU   correfit 

principles,  and  in  conflict  with  the  first  rules  of  mio»* 

ality  and  honesty.      It  is   no   anawer  to    ttus,  that   il 

gives  one    party   the    power  to    annul    and    avoid  tins 

contract,  when   the   other   cannot;  because — first,    such 

must  have  been  the  intention  of  the  parties  from  the 

nature  of  the  case,  and  second,  the  other  party  has  it 

in  his  power  by  complying  with  his  engagements  and 

doing   his  duty  to   avoid   the  breach*   and  he  can  bei 

allowed  no  advantages  by  a  failui;e  to  do  so.      If  the 

party    for   whose    benefit   the    condition    was   inseiteAi 

diooses  to   waive   the   forfeiture,    and    insist  upon  the 

contract,  the  party  in  default  has  no  right  to  complain 

or   otyect      Upon    the   other   ground   assumed   in    the 
89 
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oroflB  bill  to  rescmd^  this  contract,  we  think  the  law 
is  alflo  with  the  vendor.  Without  going  into  die 
tactSj  on  this  point,  it  is  Bnfficient  to  say  that  aach 
a  case  of  miflrepres^itation,  or  concealment  of  fads, 
or  of  mntoal  mistake  aa  is  recognized  by  the  law 
as  snfficient  to  authorize  a  rescission  of  tiiis  coatnd, 
is  not  made  oat. 

It  is  true  that  a  la^ge  portion  of  the  land  wv 
subject  to  oTerflow,  but  the  facts  in  relation  to  that, 
were  as  well  known  to  McBom^,  by  his  own  oboo^ 
vation  and  the  information  derived  from  the  neighbon, 
as  to  the  other  party;  and  it  appears  that  he  care- 
fhlly  availed  himseif  of  these  sources  <^  informatioB 
before  he  proposed  to  buy.  One  of  the  lines  was 
open  and  the  location  of  one  of  the  comers  unea- 
tain  or« .  controverted.  Where  this  Ene  would  nm 
was  a  matter  of  oonjectore,  as  it  had  nevcar  beea 
marked.  Its  location  would,  to  some  extent,  affect 
flie  value  of  the  land,  because  <^  the  situation  of  ibe 
ground,  as  to  elevation.  But  that  has  not  yet  beea 
tested,  and  we  do  not  know  whether  the  opinions  as 
to  its  locality  at  the  time  are  correct  or  not;  still,  if 
a  mistake  did  exist  in  relation  to*  the  comer  or  line, 
it  was  not  such  as  to  avoid  the  contract  for  fraud  or 
mistake.  There  was  no  misrepresentation  or^coneeal' 
ment  in  relation  to  it,  nor  was  there  any  such  motaal 
mistake,  if  indeed  there  was  a  mistake  at  all,  as  is 
recognized  by  the  law  on  that  sulgect,  to  authorize  a 
r^dssion. 

The  principles  of  law  applicable  to  these  questions 
are  so  well  settled  and  familiar,  that  it  is  unneceasaiy 
again    to    announce     or    discuss    them,    but    it    only 
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remains  now  to  apply  them  to  the  facts  and  droom* 
stances  of  the  cases  as  they  arise.  We  cannot  sap- 
pose  from  our  examination  of  the  facts»  that  this 
point  in  the  case  had  very  mnch  influence  on  the 
mind  of  the  phancellor,  but  that  lus  decree  was  based 
mainly  upon  the  other  point. 

The  result  is,  that  the  decree  will  be  reversed, 
the  cross  bill  dismissed,  and  the  prayer  of  the  original 
attachment  bill  granted. 

The  case  will  be  remanded  for  the  execution  of 
the   decree. 


John  F.  Mobeau,  et'al.f  vs,  John  L.  Saffaeans  &  Co.,  et  al. 


1.  PABTNSB8HIP.  Furehote  of  ¥eal  ettaU  by  firm.  Mode  of  conveyance  and 
intereet  of  firm,  VTher^  real  estate  is  purchased  with  partnership  tundBf 
for  the  use  of  the  ftn%  the  oonTejanoe  should  be  made  to  the  members  of 
the  firm  by  name,  and  they  take  and  hold  the  legal  title  as  tenants  in 
oonunon,  subject  to  a  trust  for  the  purposes  of  the  partnership.  But  in 
such  cases,  if  the  oonyeyance  be  made  to  the  firm,  in  its  firm  name,  as 
« to  J.  L.  8.  &  Co.,"  the  said  J.  L.  S.  is  ahme  iOYestedirith  the  legal  title, 
but  in  equity,  iriU  be  treated  as  holding  in  trust  for  the  benefit  of  the 
partnership. 

2.  Sams.  Conveyance  of  real  eetate  by  firm.  Each  member  of  a  firm  must 
Join  in  the  execution  of  a  conyeyance  of  real  estate,  in  order  to  pass  the 
entirety  of  the  partnership  estate.  8oy  if  one  partner  alone,  eKoente  a 
deed  of  conyeyance,  whether  In  his  own  name  or  that  of  the  firm,  such 
deed  will  not  of  itself  pass  anything  more  than  his  own  interest. 

8.    SiJCB.    Ohaneery  Pr^tiUe,    CaeainfiidgmmL    IVhsre  upon  bill fik4 to 
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€^k»f  aa  ^Idty  of  redaq>tioB,  it  mpp<«red  fliaiibeUafl  iri8  pwthiirf 
•bd  held  l^  a  partaenhiii,  in  the  firm  name  of  J.  L.  S.  ft  Co.,  -whidi  vu 
made  partj  defendant,  and  the  said  J.  L.  S.  alone  was  serred  with  pro- 
eess,  who  made  no  defoBoe  in  the  eourt  below,  bat  snifSBred  jud^ent  fn 
bvftf^no  to  be  rendeved  mgaiBBt  J.  L.  8  ft  Co.,  it  oannot  be  objected  \^ 
said  J.  L.  S.,  in  the  Supreme  Court,  that  the  proceedings  were  void  be- 
cause the  other  partners  were  not  parties  thereto,  nor  bj  the  partnen 
th^mselTes,  beoanse  they  were  not  .parlies  of  reeord.  In  mwh  e«M,  hw- 
OTor,  the  decree  will  be  modified  so  as  to  be  rendered  a  decree  agiiiat 
J.  L.  8.  alone. 
L  Obamcski  Pi^dwo.  MuUifianoutmm^  Ad  ^f  1862,  dL  866,  {{  7  #  i 
Efftct  ofjuigfMiU  pro  eonftuo.  As  by  the  act  of  1862,  ch.  865,  multifih 
rionsness  cannot  be  assigned  for  error,  unless  the  objection  was  made  bj 
dennnrrer  to  the  InU,  and  by  answering  all  such  dijeetioiui  are  wsiTed; 
BO,  if  after  a  defendant  has  been  regularly  serred  with  process,  he  iail  to 
appear,  and  suifers  judgment  pro  eonfeuo  to  be  rendered  against  him,  ht 
cannot  be  heard  in  the  Supreme  Courts  to  oljeei  to  the  bill  on  the  grtmad 
of 
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This  bill  was  filed  in  the  Chancery  Court  at  Mem- 
phifli  upon  the  facts  and  for  the  purposes  fully  stated 
in  the  opinion  of  the  Court.  At  the  May  Term 
I855y  before  Chancellor  Favatt,  there  was  a  decree  for 
the  complainants.  The  defendants  prosecuted  an  Ap- 
peal by  writ  of  error  to  this  Court. 

R.  K.  TuftiTAOBi  fst  the  complainaate. 

J.  B.  TflOMTOir,  for  the  defendants. 

McKmNST,  J.,  delivered  the  opinion  of  the  Court. 

This  bill   was  brought   to  redeem  a  lot  of  jRMmd 
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in  the  city  of  Memphis.  The  CIiaa.cellor  decreed  for 
the  eomplain^antS),  and  the  caae  ia  brouglU  bere  on  » 
vrit  of  error. 

The  lot  waa  sold  at  execution  sale,  on  the  7th  of 
July.  1851,  and  was  purchased  by  one  Wbitsitti  at  the 
price  of  eight  dollars. 

Whitsitt  transferred  bis  interest  to  ''John  L.  Saf- 
farans  &  Co. "  and  in  writing  directed  the  sheriff  to 
make  a  deed  accordiogly. 

Within  two  years  from  the  sale>  a  tender  of  the 
redemption  money  was  regularly  made  to  John  h* 
Saffarans,  who  refused  to  receive  the  same,  for  the 
reason,  as  ha  aUeged»  that  there  was  no  one .  entitled 
to  redeem  said  lot;  thereforoi  thifi  bill  was  filed,  and 
the  redemption  money  deposited  in  Court. 

The  defendants  to  the  bill  are  Whitsitt  and  ''John 
L.  Safiarans  &  Co."  But  neither  in  the  bill,  nor  in 
any  proceeding  in  the  cause,  are  the  names  of  the 
other  persons,  constituting  the  alleged  firm  of  ''John 
L.  Safiarans  &  Co.,'*  stated;  nor,  indeed,  is  it  shown 
in  the  record,  that  any  such  firm  really  existed,  or, 
that  any  person  whatever  was  associated  with  John  L. 
Safiarans  in  business,  generally,  or  in  this  particular 
transaction.  The  sulqp<nna  to  answer  is  against  the 
^firm;  and  the  sherifi^'s  return  thereon  is,  *'  EstectUed  an 
/.  L.  Saffarans — campcmy  n(4  faund**^  Neither  Whiltilt 
nor  Safiarans,  both  of  whom  resided  in  MempUa, 
where  the  bill  waa  filed,  answered  the  bill,  and  jodg^ 
ment  pro  confesso  was  regularly  entered  up  against 
both.  The  former  died  during  the  progress  of  the 
suit.  The  proof  shows  that  "Safiarans  d&  Co."  took 
possession  of  the  lot  in   1851,  and  that  $75  per  year 
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would  be  a  reasonable  rent;  also,  that  the  boilding 
and  improvements  on  the  lot  were  worth  aboat  $300, 
all  of  which  were  torn  down  and  destroyed ;  and 
diat  the  soil  and  earth,  to  the  depth  of  five  or  six 
feet,  were  dug  and  taken  away,  to  fulfil  a  contract 
that  "Saffarans  &  Go."  had  for  filling  up  the  Navy 
Yard  at  Memphis,  the  value  of  which  is  fixed  at 
#200.  An  account  was  ordered,  embracing  all  the 
foregoing  items,  making  an  aggregate  of  9768.25,  as 
reported  by  the  master.  John  L.  Safifarans  refused  to 
obey  the  summons  of  the  master,  requiring  him  to  be 
present  at  the  taking  of* the  account.  The  report  of 
the  ^  master,  not  being  excepted  to,  was  confirmed ; 
and  a  final  decree  rendered  against  ''John  L.  Safia- 
rans  Sc  Go."  for  the  amount  stated,  with  interest  from 
the  date  of  the  report  and  costs  of  suit. 

To  reverse  this  decree,  John  L.  Safifarans,  and  four 
other  persons,  who  in  their  petition  for  a  writ  of  error 
state,  "that  they  are,  and  have  been  for  several  years 
past,  partners  in  business  in  the  city  of  Memphis, 
under  the  firm  name  and  style  of  ''John  L.  Safiarans 
6c  Go.,"  have  joined  in  prosecuting  a  writ  of  error. 

It  is  insisted  here,  for  the  so-called  plaintiff  in 
error,  that  the  entire  proceedings  and  decree  in  the 
cause,  are  irregular  and  void,  on  the  ground,  that  the 
several  persons  composing  the  firm,  except  John  L. 
Saffarans,  were  not  parties  to  said  proceedings  and 
decree. 

The  proceedings  in  this  case,  as  exhibited  in  the 
record,  are  certainly  anomalous,  but  we  will  proceed 
to. enquire  whether  any  of   the  parties  to  this  writ  of 
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'error  can  be  keard  to  complain  of  them  in  the  mode 
kere   attempted. 

It  ifl  to  be  observed,  diat  the  qnestion  upon  which 
tUb  case  depends,  involves  the  consideration  of  the 
principles  of  law  applicable  to  the  peculiar  relation  of 
partners,  in  respect  to  real  estate.  Upon  general 
principles,  it  would  seem,  that  real  estate,  purchased 
by.  partners,  with  the  partnership  iiinds,  and  for  the 
use  or  benefit  of  the  partnership,  is  to  be  regarded, 
in  respect  to  the  legal  title,  as  an  estate  held  by 
4hem  as  tenants  in  common,  but  subject  to  a  trust, 
implied  from  4;he  relation  of  the  parties  and  aatore  of 
the  case,  for  the  benefit  of  the  partnership,  until  'the 
partnership  accounts  arte  setded,  and  the  partnership 
debts  are  padd.  Usually,  and  properly,  the  convey- 
ance is  to  the  partners,  as  tenants  in  common,  by 
name.  Real  and  personal  property,  in  this  respect, 
stand  upon  difierent  grounds.  «By  positive  law,  the 
legal  title  to  the  real  property  can  pass  to  the  pur- 
chaser, only  by  conveyance.  And  at  law,  the  ques- 
tion in  whom  the  legal  title  is,  must  be  determined 
by  the  import  and  legal  effect  of  the  instrument  of 
•conveyance.  If  this  principle  be  correct,  it  follows 
that  a  conveyance  to  '^J.  L.  SaflTarans  &  Co."  would 
operate  to  invest  John  L.  Safiarans,  individually,  with 
the  entire  legal  title.  But  it  is  clear,  that  in  equity, 
he  would  be  treated  as  holding  the  legal  title  in  trusty 
for  the  benefit  of  the  partnership.  The  rule  at  law, 
b,  that  the  legal  tide  is  in  the  individual  partner  to 
whom,  by  name,  the  eonveyance  is  made.  The  sev- 
eral members  composing  the  firm  cannot  be  regarded, 
in  the  view   of  a  court  of  law,  as  holding  real  estate 
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aa  tenants  in  common,  unlesa  it  be  conveyed  to  tkem 
aa  Buch,  by  name;  and  on  the  other  hand,  each  part- 
ner is  required  to  join  in  the  conveyance  of  real  es- 
tate, in  order  to  pass  Che  entirety  thereof  to  the  pt]r> 
chaser.  If  one  partner  only  execntes  the  conveyance,, 
virbether  it  be  in  bis  own  name,  or  in  lliat  of  the- 
firm,  the  deed  will  not,  generally  speaking,  pass  any- 
thing more  than  his  own  interest. — Story  on  Fart.  (§ 
92,  04;  Colyer  on  P)eirt.  $  Id5,  et  seq;  20  Maine  R. 
413.  But  in  the  view  of  a  Court  of  Eqntfy,  it  i» 
unimportant  in  whose  name  the  parchase  may  have^ 
been  made,  or  the  conveyance  taken;  whether  ia  the 
name  of  one  of  the  firm,  or  even  in  &e  name  of  a 
stranger;  if  purchased,  in  fact,  with  partnership  fonda 
and  for  partnership  purposes,  it  will  be  treated  in 
equity  as  belonging  to  tbe  firm. 

It   results,    therefore,  from    the  application  of  these 
principles,  that   the    legal   title  to  tbe  lot   in  question^ 
was  vested   in   John  L.   Saffarane,  as   trustee,   for   the 
benefit  of  the  firm,   if  in  fact  any  sucb   firm  existed. 
/  And    it    is    edLrtainly    true,    tbat    tbe    correct    practice 

would  have,  been  to  have  made  tbe  other  partnera 
parties,  and  thiir  might  have  been  required  if  tbe  ob» 
jection  bad  been  made  at  the  proper  time  and  in  the 
proper  form,  but  tbat  Is  not  now  the  question.  Tbe 
point  to  be  decided  is,  whether  or  not  the  omission 
of  the  other  supposed  partners  constitutes  any  sufficient 
ground,  in  view  of  all  the  facts  of  this  particular 
case,  for  setting  aside  tbe  proceedings  as  irregular  and 
void.  We  think  not.  J.  L.  Saffarans,  in  whom  the 
legal  title  was  vested,  as  trustee,  and  representative 
of    the    firm,    was    regularly    before    tbe    Court-      He 
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nfiued  to  appear,  car  answer,  or  haro  anything  to  do 
wilh  ibe  defence  of  the  suit  He  eannoty  tiierefore^ 
eoaiplain;  so  fSEU*  as  he  is  iiidividaall^  concerned,  the 
title  is  pre^erly  divested  out  of  him  and  restored  to 
the  complainaats ;  nor  is  it  for  him  to  complain  in  b^ 
half  of  his  all^^^d  oo-parlners.  Trae>  the  deereo 
TnU  necessarily  operate  upon  him  alone,  when  it 
ought — ^upon  the  assnmplion  that  there  are  other  partr 
ners — to  have  been  against  all  the  membexs  of  the 
firm;  bat  tiiis  is  the  unavoidable  and  legitiaiate  re- 
sult of  his  own  voluntary  relbsal  to  avail  himself  of 
hie  day  in  Court,  when  this  and  other  cri>jectioiis  were 
open  to  him,  and  might  have  been  snoeesBidUy  urged. 

But  it  is  said,  the  bill  is  muUifarious,  and  that  the 
decree  is  erroneous,  in  allowing  for  the  deatmetion  ot 
buildings,  and  for  the  value  of  the  soil  and  earthy 
removed  and  sold. 

The  defendant,  J.  L.  Saffarans,  in  the  existing 
state  of  our  law,  cannot  assign  this  for  enror*  By  the 
act  of  1852,  ch.  M5,  §  7,  nndiifarimL$me»  eaanot  bo 
asngned  for  error,  unless  tbe  ol^ection  was  first  made 
by  demurrer,  taken  at  the  proper  time.  And  by  the 
9th  section  of  the  same  act,  if,  without  demurrer,  an 
ansirer  be  put  in,  it  amounts  to  a  waiver  of  all  ob* 
jections  to  the  jurisdiction  of  the  Court,  even  though 
the  matter  complained  of,  be  matter  of  legal  jurist 
diction ;  and  the  Chancellor  k.  required  to  decree  re- 
lief according  to  law,  and  forbidden  to  dismiss  the 
bitt.  Under  this  provision,  an  olgection  to  the  juris* 
diction,  of  the  nature  of  the  one  before  us  in  the 
present  case,  must  be  taken  by  demurrer,  and  if 
waived,  by  sulunitting  to  answer,  the  olgection  cannot 
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be  set  up  in  any  other  mode.  Such  is  the  state  at 
the  law  where  the  party  appears  and  makes  defence; 
and  if,  being  regularly  served  with  process,  he  ne^ect 
to  appear,  and  judgment  pro  confeno  is  entered  up 
against  him,  he  is  in  no  better  condition.  In  the 
latter  case,  as  much  as  in  the  former,  he  has  neg- 
lected to  avail  himself  of  the  olgection  in  the  only 
mode  in  which  advantage  can  be  taken  of  it  The 
judgment  pro  conftuo  stands  in  the  place  of  an  an- 
swer, admitting  th»  facts  charged  in  the  bill,  witkout 
objection  to  the  jurisdiction  of  the  Court.  Hence  the 
defendant  is  precluded,  in  this  Cioart,  from  relying  on 
this  as  a  ground  for  reversing  the  decree. 

In  the  next  place,  the  other  persons  who  have 
foined  in  the  prosecution  of  this  writ  of  error,  cannot 
be  heafd  in  this  Court.  First,  upon  the  uniform  rule, 
that  not  being  parties  upon  the  record,  Jthey  cannot  ap- 
peal, or  bring  a  writ  of  error.  And,  again,  because 
not  being  parties— they  are  not,  and  cannot,  in  con- 
templation of  law,  possibly  be  affected  by  the  decree. 
They,  have  nothing  to  complain  of,  admitting  them 
to  be  parlies  with  Saffarans  the  def(»dant,  for  upon 
that  assumption,  tbey  are  relieved  from  a  burden  which 
ought  to  have  fallen  equally  upon  all  the  members, 
but  which  by  the  decree,  is  cast  upon  John  L.  Saf- 
fiirans  alone. 

The  general  rule  is  admitted,  that  all  persons  having 
an  interest,  either  legal  or  equitable,  in  the  subject  mat- 
ter of  the  suit,  must  be  made  parties.  But  no  one 
of  the  plaintiffs  in  eiTor  is  in  a  condition  to  insist 
upon  the  violation  of  this  rule  in  the  present  case. 
And   as    the    person   vested   with    the  entirety   of  the 
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legal  title  to  the  lot  in  questLon,  was  properly  before 
the  Court,  this  is  sufficient — ^upon  the  state  of  the  ease 
as  presented  in  the  reoord — ^to  sustain  the  decree  for 
redemption;  and  the  decree  f6r  rent  and  damages  is 
equally  well  sustained  against  John  L.   Saffiu*ans. 

The  decree,  however,  will  be  corrected  in  form,  so 
as  to  make  it  a  decree  against  John  L.  Saffarans  per- 
sonally and  alone,  and  with  this  modification,  it  will 
be   affirmed. 


Jameb  H.  Whabtok  and  Wifb  vs.  F.  W.  Mabrbbby,  et  al. 


EzBODTOBa  A2n>  AsmxiSTBATOBS.  DtbU  due  to  thenuehet.  Statute  qf  Um» 
itatiofu^  A  personal  representaiiTe  has  a  right  to  retain  ont  of  the  assets 
'  in  his  hands,  enough  to  pay  debts  due  to  himself  from  the  estate,  only 
irhen  his  demand  is  such  that  it  conld  be  recoTered  of  another  occupying 
his  position  as  representatiye.  Thus,  he  cannot  retain  for  a  debt  barred 
by  the  statute  of  limitations  at  Uie  time  of  his  settlement. — Vide  10  Hum* 
phreys,  801. 
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This  bill  was  filed  in  the  Chancery  Court  at  Paris, 
on  the  30th  January,  1852,  by  the  complainants,  as 
legatees   under  the  will    of  Jacob  Marberry,  deceased, 
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•gaaiiBt  the  defendant*  as  exeeuton,  ibr  an  aceaimt 
and  settlement  of  said  estate,  under  the  residaarj 
daoae  of  said  wilL  Upon  the  hearing,  the  Clerk  and 
Master  was  ordered  to  take  and  state  an  account  be- 
tween the  parties,  who  reported  the  same  at  Decem- 
ber Term,  1854.  The  respondent,  F.  W.  Marbeny, 
filed  his  exceptions  to  said  aceonnt,  objecting,  among 
Other  exceptions,  that  he  had  not  been  allowed  credit 
for  a  payment  made  on  behalf  of  the  testator  in  1843, 
of  $461.00.  At  the  January  Term,  1856,  of  the  Cir- 
cuit Court  of  Henry  county,  to  which  the  cause  had 
been  transferred  by  reason  of  the  incompetency  of  the 
Chancellor,  who  had  been  of  counsel  in  it.  Judge  Frrz- 
oiatALD,  sustained  the  exception,  and  the  complainants 
appealed. 

J.  T.   DiTKLAP,  for  the  complainants. 

McCampbkll,  for  the  respondents. 

Ca&uthess,  J.,  delivered  the  opinion  of  the  Court: 

This  bill  is  filed  for  an  account  and  settlement  ot 
the  estate  of  Jacob  Marberry,  deceased,  under  the  res- 
iduary clause  of  his  will,  against  the  defendants,  as 
his  executors.  The  only  question  in  the  case  arises 
upon  the  first  exception  of  defendant  to  the  account, 
because  one  of  the  executors,  F.  W.  Marberry,  is  not 
allowed  to  retain  and  have  a  credit  for  $461.00,  with 
interest,  which  he  insists  he  paid  to  one  Gaiaer  ibr  his 
testator  before  his  death.  The  exception  was  sustained 
b     the  Chancellor,  and  the  credit  allowed.      The  faots 
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in  relation  to  this  item  are  Diese.  In  1842  the  teita'* 
lor,  Jacob  Marbeny,  bought  a  elave  at  a  judicial  8ale« 
fbr  8461.00,  and  ezeenled  his  note,  dae  aboat  the  let 
Jannaiy,  1848,  when  it  was  paid  to  Gainer,  the  cmk* 
missioner,  by  the  defendant  F.  W.  Marberry,  in  cadi 
notes  assigned  to  him.  It  is  not  qoestieoed  but  that 
tiiese  notes  were  his  own,  and  that  he  paid  off  liia 
debt  of  his  father .  widi  th^m.  But  how  it  happened 
that  he  became  paymaster  fbr  the  old  man  who  was 
good  and  solvent,  and  aboat  that  time  in  receipt  of 
money  from  Nordk  Carolina,  does  not  appear  by  any 
competent  proof  in  the  record.  He  states  that  he  did 
so  to  accommodate  his  father,  and  to  convert  notes  into 
money.  The  note  is  not  prodnced,  and  his  account 
of  it  is,  that  a  few  days  after  he  took  it  np  he  in-^ 
formed  the  old  man  cf  it,  and  exhibited  to  him  the 
note,  when  it  was  destroyed  by  his  father  against  his 
consent,  under  a  promise  to  pay  the  money  in  a  few 
days.  This  is  the  last  we  hear  of  the  transactioa 
until  this  bill '  is  filed,  in  January,  185S,  just  nine 
years  after  the  occurrences.  The  old  man  made  fab 
will  and  died  early  in  1846.  On  the  4tfa  of  May  of 
that  year,  tUs  will  was  admitted  to  probate,  and  the 
defendants  became  exeentmrs. 

Three  of  the  legatees,  equally  interested  under  ^Uie 
residuary  clause  of  the  will  with  tfa«  eomplainanlii 
are  examined  by  them  to  prove  that  the  testator  had 
fUly  paid  the  defendant  the  unount  thus  paid  for  him, 
but  the  Chancellor  disallowed  their  depositions  on  the 
ground  of  interest.  There  can  be  no  doubt  but  this 
was  cerreot,  as  they  had  a  direct  interest  in  the  de-* 
ftat    of   the    daim.       The    residuary   ilmd   would   be 
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enlarged  or  diminiahed  by  the  action  of  the  Court  upon 
this  item.  This  would  clearly  render  them  incompe* 
tent,  and  their  evidence  was  properly  rejected.  The 
qaestion  then,  must  be  decided  without  reference  to 
that  proo£ 

The  circumstances  tend  very  strongly  to  show  that 
this  claim  had  been  satisfied  by  the  testator  before  his 
death,  but  independent  of  that,  we  hold  that  it  10 
barred  by  the  statute  of  limitations.  The  right  of  ac- 
tion accrued  in  January,  1848,  upon  the  payment  of 
the  debt  to  Gainer,  and  was  a  simple  contract  demand 
for  that  amount  of  money  paid  for  the  testator.  The 
limitations  would  be  six  years  and  commenced  run- 
nittg  at  the  time  the  money  was  paid,  as  it  was  a 
case  where  an  action  of  debt  would  lie;  and  such 
eases  when  relief  is  sought  in  equity,  the  rule  is,  that 
the  time  to  form  the  bar  is  six,  and  not  three  years, 
as  insisted  in  the  argument.  But  what  is  there  in 
this  ease  to  arrest  tiie  running  of  the  statute  until  the 
daim  was  presented  in  this  suit?  Three  years  had 
elapsed  before  the  death  of  the  testator,  and  six  years 
more  before  the  bill  in  this  case  was  filed.  The  execu- 
ton  have  never  made  any  settiement  with  the  County 
Court,  and  in  no  mode  manifested  an  intention  to  re- 
taiA  the  amount  of  this  claim,  or  in  any  way,  so  far  as 
appears  from  the  proof,  indicated  the  existence  of  such 
a  debt.  Even  in  his  answer  to  this  bill,  he  does  not 
set  it  fortii  specially,  or  make  any  disdosures  in  refer- 
ence to  it.  He  barely  states  generally  that  the  estate 
is  indebted  to  him  for  monies  advanced  to  and  for  the 
testator  in  his  lifetime.  It  is  true  that  an  executor  or 
administrator   has  a  right  to   retain  out  of  the   aaselB 
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which  may  come  to  hb  hands  for  any  debt  he  may 
have  against  the  estate,  because  he  cannot  sue  him- 
self, but  this  can  only  be  done  where  his  demand  is 
sach  as  conM  be  recovered  if  another  were  occupying 
hb  position  as  rejMresentatiTe  of  the  deceased  debtor. 

But  it  is  contended,  that  it  is  discretionary  with  an 
executor  or  administrator  to  plead  the  statute.  He  is 
allowed,,  as  the  deceased  debtor  would  be,  if  aUve,  to 
rely  upon  this  defence  or  not.  This  is  not  the  case 
when  the  question  arises  upon  the  right  of  retainer. 
Batson  and  others  vs.  MurreU^  Adm%  10  Hum.,  301. 
The  reason  and  authority  of  this  case  in  favor  of  the 
distinction,  is  conclusive  upon  this  point.  But  in  the 
case  then  before  the  Court,  it  would  seem  from  a  remark 
in  the  opinion,  that  the  bar  was  completely  formed 
before  the  administration — ^here  it  was  not,  and  that  is 
the  only  distinction.  We  think  the  principle  may  be 
well  extended  to  all  cases  where  the  full  time  to  form, 
the  bar  is  permitted 'to  expire  before  the  administrator! 
or  executor  makes  known  his  claim  and  intention  to 
retain.  In  this  case,  it  was  hb  duty  under  the  law, 
to  have  made  a  settlement  with  the  County  Court  in 
May,  1848 — ^two  years  after  his  appointment — so  that 
the  true  condition  of  the  estate  could  have  been  seen 
by  those  interested.  That  was  the  time  to  have  exhib* 
ited  any  debts  against  the  estate  paid  to  others  or  re- 
tained by  himself.  That  was  nearly  a  year  before  the 
six  years  had  elapsed.  But  he  made  no  such  settle- 
ment; nor  did  he  then,  or  at  any  time  afterwards, 
within  or  after  the  expiration  of  six  years,  make  known 
his  claim,  or  intention  to  retain  it. 

There  is  much  reason  to  believe  that  this  demand  is 
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unfounded   in  jostice,  and  an  after  thonglit,  (HigiiuitiBg 

in  hifl  spite  agsinst  fke  compfadnaati  for  institiifiiig  tin 

«ait  against  him,  for  the  aflserCion  of  Hieir  rights.     But 
kowever  that  maj  be,  and  without  giving  to  it  aay  cf^ 

feet  in  oor  deeisioa,  vre  hidd  that  tke  credit  eamot  bs 

allowed,  becaose  tbe  daim  is  bamd  hf  the  statote  of 

fimitations. 

The  decree  will  he  reversed  oo  thie  point,  and  wm 

niodKfied  accordingly. 


CASES  AT   COMMON    LAW, 


AKGUED   AND  DETEBMINED   IK   TBB 


SUPREME  COURT  OF  TENNESSEE, 


FOR     THS 


EASTERN    DIVISION. 
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Bank. 


1.  Constitutional  Law.  JF^audulent  LeffUlation.  The  Judicial  Department 
of  the  goTemxneiit  would  hesitate,  eren  if  ita  power  were  indiaputable,  to 
declare  an  act  of  the  Legislature  iuTalid  on  account  of  fraudulent  and  im- 
proper practices  on  the  part  of  its  members  in  procuring  the  passage  of 
euch  act.  The  presumption  of  law  is  in  fcvor  of  the  probitj  of  all  legis- 
latiTe  action,  and  it  would  require  a  strong  case  to  justify  the  Courts  CTea 
in  entertaining  a  question  so  derogatory  to  the  Legislative  Department. 

2.  Sams.  Oorut,  Art,  2,  (  21.  ^t^  of  it  genwal  charaeter.  Bank  charttn. 
The  term,  **  bills  of  a  general  character,"  used  in  the  constitution  to  design 
nate  such  bills  as  shall  be  passed  upon  a  call  of  the  "ayes  and  noes,"  ap- 
plies to  such  statutes  as  affect  the  rights  of  the  people  mt  large.    A  bill  to 

40 


610  N        KNOXVILLE : 


Samuel  Ferguson  vs.  The  Miners'  and  ManafaeturerB'  Bank. 

inoorpofrste  a  prirate  banking  company,  10  not  a  biU  of  a  general  ekanetv 
in  the  sense  d  the  constitution. 

5.  Saxb.  Cofutf  Art.  2,  {  18.  Amendmentt  upon  the  third  reading  of  Mih, 
The  18th  section  of  the  2d  article  of  the  Constitution  of  this  State,  which 
requires  all  bills  to  be  read  on  three  sereral  days  in  both  houses  of  the 
Legislature,  was  intended  to  prerent  frauds,  and  to  superinduce  eautios 
and  circumspection  in  the  passage  of  all  laws.  The  practice  which  has  ob- 
tained in  the  two  houses  of  the  Legislature  of  adopting  upon  the  Hiird 
and  last  reading  of  bills,  amendmenis  which  are  not  homogeneous  with  the 
general  objects  of  the  bill,  is  not  only  unsafe  in  itself,  but  is  not  within  the 
spirit  of  the  Constitution,  and  should  not  be  faTored. 

4.  Sams.  Repedling  power.  Contract,  An  act  of  the  Legislature  graafi]^ 
to  dirers  companies,  charters  of  incorporation  in  scTeralty,  like  other  oon- 
tracts  containing  rarious  proTisions,  must  be  taken  as  a  whole.  And  if  the 
reserTation  of  the  right  to  alter  or  repeal  €tll  charters  granted  by  ami  od, 
appears  distinctly  in  any  part  thereof,  it  applies  with  equal  force  to  evoy 
charter  created  thereby,  whether  ihn  section  by  which  such  charters  be 
granted,  precede  or  succeed  that  containing  the  reservation. 

6.  Samb.  Same.  Act  of  1856,  eh.  118,  \  16.  Case  tn  judgment  The  ut 
of  1866,  ch.  118,  2  16,  which  repeids  so  much  of  the  act  of  1854,  ch.  2H 

'  as  conferred  banking  powers  upon  the  e<»^orations  created  by  said  act,  is 
a  yalid  and  constitutional  enactment. 

6.  Samb.  Same.  Act  of  1854,  eh.  294.  The  act  of  1854,  ch.  294,  gitesteall 
companies  incorporated  by  said  act,  three  years  after  a  dissolution  of  said 
corporations  by  limitation,  legislatire  repeal,  or  otherwise,  to  wind  op  and 
settle  the  affairs  of  said  companies.  They  may  therefore  sue  and  be  saed 
as  corporations  at  aiiy  time  within  three  years  after  dissolution. 


FBOH  KNOX. 


At  the  June  Term,  1856,  of  the  Circuit  Court  of 
Knox  county,  before  Alexandek,  Judge,  the  Minere'  and 
Manufacturers'  Bank  recovered  a  judgment  against  Sam- 
uel FerguBon  upon  a  bill  of  exchange,  of  which  he 
was  the  drawer,  from  which  judgment  he  appealed  in 
error  to  this  Court.      For  the  plaintiff  in  error,  it  was 


K 


I 


I 


SEPTEMBER  TERM,  ISj^e.  «11 

-— —  —  - 

Sttouid  Ftrgiuon  vt .  Th*  Miners'  and  Manufaotur^n'  Bank. 

iiiBisted  thiKt  the  judgment  was  erroneonsi  beoanae  there 
was  at  the  time  the  same  was  renderedy  no  Buch  cor- 
poration as  the  Miners'  and  Manufactorers'  Bank*  It 
seems  that  said  Bank  claimed  its  corporate  existence 
under  the  act  <^  1854,  ch.  294,  entitled,  ^'An  act  to 
incorporate  the  ^tna  Mining  and  Mannfactoring  Com- 

'  pany,  and  for  other  purposes."      By  said  act  of   1854, 

ch.  294,  which  contains  seventy-flve  sections,  varioos 
corporations  were  created,  for  mining,  manufacturing, 
educational  and  other  purposes.  Provision  is  also  made 
in  said  act  by  some  forty  sections  thereof,  commencing 

I  at  section  8  and  ending  at  section  48,  for  a  summary 

mode  of  creating  corporations  for  manufacturing  pur*- 
poses,  by  a  certificate  to  be  made  by  the  corporators, 
setting  forth  the  place  of  business,  beginning  and  ter* 
mination  of  the  corporate  existence,  names  of  stock* 
holders,  amount  of  capital  stock,  &c.;  which  certificate, 
after  being  recorded  in  the  register's  office  of  the 
county  where  the  business  is  proposed  to  be  carried 
on,  is  to  be  deposited  in  the  office  of  the  Secretary  of 
State.  By  the  72d  section  of  said  act,  the  Southern 
Mining  Company  is  incorporated  for  mining  ^and  maur 
ofaoturing  purposes,  and  by  §  78,  it  is  provided,  that 
whenever  said  company  is  organized,  it  shall  have  attd 
exercise  all  the  privileges  conf<»red  ^'upon  the  corpo- 
ration and  body  politic  created  by  an  act  passed  D^^ 
cember  27,  1843,  ch.  60,  and  also  the  rights  and  privi- 
leges confeired  upon  the  Cocheco  Mining  Company  by 
the  act  of  1852,  ch.  108."  By  §  75,  it  is  enacted,  that 
said  company  may  change  its  title  whenever  it  may  be 
deemed  necessaiy,  so  as  not  to  conffict  with*  the  *' above 
privileges."       The  act  of  1848,  ch.  80>  referred  to  la 
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f  73,  is  the  charter  of  the  Bank  of  East  Tenneaeee.  Un- 
der these  several  provisions,  the  defendant  in  error  com* 
menced  the  business  of  banking  under  the  title  of  the 
Miners'  and  Manufacturers'  Bank.  The  46th  section 
of  the  act  of  1854,  ch.  294,  under  which  the  defen* 
dant  in  error  claims  its  franchise  as  a  banking  corpo- 
ration, reserves  to  the  Legislature  the  right  to  repeal 
*'  all  charters  granted  by  this  act."  By  the  act  of  1856, 
ch.  113,  §  16,  the  Legislature  repealed  the  act  of  1654, 
ch.  294,  so  far  as  said  act  conferred  banking  powers 
upon  any  company  embraced  therein.  In  this  Court  it 
was  argued  on  behalf  of  the  defendant  in  error,  that 
the  reservation  of  the  right  of  repeal  contained  in  tlie 
46th  section  of  the  act  of  1854,  ch.  294,  referred  alone 
to  the  ''certificate  corporations"  provided  for  in  said 
act,  and  that  the  repealing  act  of  1856  is  unconsti* 
tutional  and  void.  On  the  other  hand,  it  was  con- 
tended,  that  the  words  of  said  repealing  clause  were 
general  and  embraced  all  charters  granted  by  said 
act;  and  that,  independent  of  that  position,  the  legis- 
lation under  which  the  banking  power  is  claimed,  waa 
void  ai  initio^  it  being  a  general  law  passed  without 
»  call  of  the  ayes  and  noes,  and  also,  on  account  of 
tiie  alleged  fraudulent  manner  in  which  it  was  obtained, 
and  that  the  Court  had  the  power  so  to  declare  it 

W.  B.  R^E^  Je,,  for  the  plaintifi*  in  error : 

Tke  record  in  this « case  presents  two  questions  for 
the  consideration  of  the  Court: 

First.  Was  there  ever  such  a  corporation  legally 
created,  as 'the  Miners'  and  Manufacturers'  Bank,  ca* 
pable  of  contracting,  sueing  and  being  sued? 
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The  oounsel  for  the  appellant  contends^  that  the 
act  incorporating  the  Southern  Mining  Company,  now 
called  Miners'  and  Manufacturers'  Bank,  passed  2d 
March,  1854,  did  not  confer  upon  that  corporation 
banking  privileges. — See  acts  of   1853-4,  page  610. 

A  corporation  is  a  contract  between  the  govern- 
ment and  the  corporators. — See  2  Kent,  806. 

The  very  essence  of  a  contract  is  that  the  parties 
should  mutually  consent  to  the  contract. — See  Kent,  S 
vol.  477. 

There  is  no  contract  if  there  be  an  error  or  mis- 
take  of  a  fact,  or  in  the  circumstances  going  to  the 
essence  of  the  contract. — See  2  Kent,  477. 

To  make  a  contract  binding,  the  parties  must  make 
a  mutual  disclosure  of  all  the  material  facts  in  their 
knowledge. — See  2  Kent,  482. 

A  contract  is  binding  only,  in  the  sense  in  which 
one  party  understood  and  knew  that  the  other  party 
understood  it. — See  Parsons  on  Contracts,  vol.  2,  p.  i)« 

Now,  it  is  contended  for  the  appellant,  that  the  Lep- 
islature'of  Tennessee  never  consented  that  there  should 
be  a  Miners'  and  Manufacturers'  Bank  created,  that 
the  Legislature  was  acting  under  an  error  and  mistakt 
of  facts  in  passing  the  bill  of  incorporation,  that  there 
was  no  disclosure  to  the  Legislature,  and  that  the 
corporators  knew  that  the  Legislature  did  not  intend 
to  create  a  banking  institution. 

All  this  is  manifest  upon  a  mere  inspection  of  the 
act  of  incorporation.  The  Court  by  looking  to  the 
acts  of  1853-4,  page  610,  can  see  how  delicately  the 
morceau  was   cooked. 

But    again,   all    public    laws    are    required   by   our 


614  KNOXVILLE: 


Sanmel  Vergason  V9,  The  BOnen*  and  Murafketarera'  Bank. 

,  constitation  to  be  passed  by  tbe  Leg^atnre,  upon  a 
call  of  the  ayes  and  noes — this  Court  has  decided  in 
2  Hamph.  a  bank  charter  is  a  public  law — in  pass* 
ing  this  act  there  was  no  caU  of  the  ayes  and  noes. 
See   Journal. 

2.  But  seeondly,  if  there  ever  was  such  a  copo- 
ration  as  the  Miners*  and  Manufiactarers'  Bank,  has  it 
now  any  legal  existence,  and  can  this  Court  give 
judgment  in  favor  of  a  defunct  corporation? 

The  Legislature,  in  the  veiy  bill  which  breathed 
the  breath  of  life  into  the  Southern  Mining  Company, 
expressly  retained  the  power  at  any  time  to  amend  or 
repeal   the  charter. — See  acts  of   1858-4,  p.   604. 

This  power  of  repeal  has  been  exercised  by  the 
Legislature. —  See  acts  of  1855-6,  p.  125,  $  16. 

If  in  the  act  of  incorporation,  a  power  to  repeal 
the  charter  granted,  be  retained,  the  exercise  of  this 
power  cannot  be  complained  of. —  See  Kent,  p.  2. 
•  It  is  usual  for  Legislatures,  in  acts  of  incorporation 
for  private  purposes,  to  reserve  to  themselves  a  power 
to  alter,  modiiy  or  repeal  the  charter  at  their  pleasure) 
and  as  the  power  of  modification  and  repeal  is  that 
made  a  qualifying  part  of  the  grant  of  franchises,  die 
exercise  of  that  power  cannot,  of  course,  impair  the 
obligation  of  the  grant. —  See  Angell  and  Ames  on 
Corporations,  p.  604. 

The  words  used  by  the  Legislature  in  the  repealing 
clause  are  "every  company  created  under  this  act,'' — 
'*the  provisions  contained  in  this  act  may  be  amended 
or  repealed  at  the  pleasure  of  the  Legislature,'^  &c.— 
See  forty-sixth  section  of  the  act  of  incorporation. 
Now    whether   the  repealing   power   be    retained  in 
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ihe  flrrt  section  of  &e  aet  or  the  last  section,  can 
make  no  difference.  It  is  just  as  operative,  if  it  be 
the  forty-sixth  as  if  it  were  the  seventy-fifth.  The 
word  *^aet"  must  necessarily  and  legally  mean,  aU  the 
aety  the  first  section,  and  the  second  section,  and  the 
seventy-five  sections  of  which  the  act  consists.  The 
u>kole  included  all  its  parts. 

To  illustrate:  If  a  man  rent  his  house  to  another 
and  retain  the  power,  to  at  any  time  imd  of  his 
mere  pleasure,  pull  the  house  down,  does  such  a  res- 
ervation empower  the  landlord  to  demolish  only  the 
front  porch  or  the  kitchen  chimney,  or  does  not  the 
word  "  house  *^  include  windows  and  doors,  walla  and 
roof,  cellar  and  garret,  in  short,  everything  in  and 
about  the  house,  from  the  basement  to  the  copingstpne? 
The  Miners'  and  Manufacturers'  Bank  is,  therefore,  de- 
funct—  its  charter  has  been  repealed  and  it  no  longer 
kas  a  legal  existence. 

The  doctrine  is  well  settled,  that  upon  the  dissol^ 
iion  of  a  corporation,  the  debts  due  to  and  from  the 
corporation  are  all  exti$iguished.'^8eh  Kent,  2  vol.  807. 
This  Court  has  so  held  in  the  case  of  White  vs. 
Campbell^  and  others;  5  Humph.  88. 

There  is,  therefore,  no  person  now  before  the  Court 
in  whose  -  favor  a  judgment  can  be  given. 

*T.  A.  R.  Nbluui  and  W.  C.  Kadt,  for  the  defend- 
ant in  error. 

The  latter  said: 

On  behalf  of  the  defendant  in  error,  it  is  insisted, 
that   the  Miners'   and  Manufacturers'  Bank   was  estab- 
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liflhed  and  incorporated  by  the  Legislatore  of  Tenneaaee, 
by  an  act  passed  2d  of  March,  1854,  and  that  said 
corporation  under  and  by  virtne  of  that  act,  is  in- 
vested with  foil  baakii^  privileges,  and  that  said  ad 
is  still  in  force  and  commonicates  vitality  to  said  cor> 
poration,  and  neither  has  said  act  been,  or  can  it  be 
repealed  by  the  Legislature. 

H  is  admitted  by  the  defendant  in  oror,  that  the 
1 6th  section  of  an  act  passed  February  2,  1856,  (see 
acts,  p.  125,)  was  intended  to  deprive  it  on  and  after 
the  Ist  day  of  August,  1856,  of  '<  banking  privil^es" 
conferred  upon  it  by  §  73  of  the  act  of  March  2,  1854, 
but  it  is  insisted  that  this  legislatioa  is  unconstitutional 
and  void.  The  Constitution  of  the  United  Statea,  art.  I, 
§  11,  provides  and  declares  that  no  State  shall  pass  any 
law  impairing  the  obligation  of  contracts;  and  by  art 
5,  of  the  Amendments  to  the  i  Constitution,  it  is  de* 
clared  that  no  person  shall  be  deprived  of  ^*  property  ** 
jfldthout  due  process  of  law.  Our  own  State  constitu* 
tion,  art.  1,  §  8,  declares  '^that  no  freeman  shall  be 
disseized  of  his  freehold,  liberties  or  privileges^  or  in 
any  manner  dq>rived  of  his  preperlp^  but  by  the  judg- 
ment of  his  peers  or  the  ktv  of  the  land;"  and  it  is 
provided  in  section  20  of  the  same  article,  that  "no 
law  impairing  the  obligation  of  contracts  shaH  be  made.** 

It  is  urged  on  behalf  of  the  Bank,  that  the  Legis- 
lature in  passing  the  act  of  February  2,  1856,  violated 
and  trampled  upon  each  of  these  constitutional  provisions* 

It  is  clear  that  the  act  of  incorporation,  passed 
March  2,  1854,  among  other  things,  conferred  banking 
privileges  upon  the  body  politic  created  by  that  act; 
nor,  we  presume,  will  it  be  questioned,  that  these  *^priv- 
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;es"  are  ftmong  the  rights  intended  to  be  protected 
by  the  8th  section  of  the  Ist  article  of  our  State  eon* 
8titation»  and  that  the  stockholden  of  the  bank  have  a 
legal  estate  and  "property"  in  the  franchises  confared 
npon  them  by  the  act  of  March  2,  1854,  and  are 
therefore  clearly  protected  by  the  Constitution,  not  only 
of  the  United  States,  but  of  Tennessee,  even  from  legis- 
lative violation.  Upon  this  point,  that  eminent  jurist, 
Justice  Story,  in  delivering  his  opinion  in  the  familiar 
and  celebrated  case  of  Dartmouth  Colkge  vs.  Woodward^ 
( 4  Wheaton,  p.  699,)  uses  this  language :  '*  In  respect 
to  franchises,  whether  corporate  or  not,  which  include 
a  pernancy  of  profits,  such  as  a  right  of  fishing,  or  to 
hold  a  ferry,  a  market,  or  a  fair,  or  to  erect  a  turn- 
pike, bank,  or  bridge,  there  is  no  pretence  to  say,  that 
grants  of  them  are  not  within  the  constitution.  All  in* 
corporeal  hereditaments,  whether  they  be  immunitkes, 
dignities,  oflices,  or  franchises,  or  other  rights,  are 
deemed  valuable  in  law — the  owners  have  a  legal 
estate  and  property  in  them,  and  legal  remedies  to 
support  and  recover  them  in  case  of  any  injury,  ob* 
struction  or  disseizure  of  them.  Whenever  they  are 
the  sulgects  of  a  contract  or  grant,  they  are  just  as 
much  within  the  reach  of  the  constitntion  as  any  other 
grant" — (4  Wheaton,  699.)  Again,  the  same  high  au- 
thority, in  the  same  o|Hnion,  p.  688,  instances  the  very 
case  at  bar,  to  show  that  a  charter  may  be  granted 
upon  an  ezecutoiy  consideration,  or  rather,  in  arguing 
that  a  present  consideration  was  not  a  necessary  requi* 
site  ta  entitle  a  contract  to  this  constitutional  protec- 
tion,  holds  this  lai^;uage :  "  It  will  not  be  pretended, 
^at  if  a  charter  be  granted  for  a  bank,  and  the  stock- 
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holders  pay  i&  tkeir  owu  fkmds,  the  charter  is  to  be 
deemed  a  g^ant  without  eonsideratioai  and  therefore  re* 
voeaUe  at  the  pleuore  of  the  grantor." 

It  ia  urged  on  behalf  of  the  Bank,  that  the  fran- 
ehises  granted  by  the  act  of  March  2,  1854,  are  tmck 
"privileges''  and  such  "property,''  as  are  protected 
from  legislative  interference  by  our  State  cooBtitatioii, 
art.  1,  $  8,  and  the  attention  of  the  Court  is  invited 
to  the  able  and  elaborate  opinion  of  Chief  Justice  Ma^ 
ehall^  and  Judges  Washington  and  Story  in  the  case 
of  Dartmouth  College  vs.  Woodward^  4  Wheat,  024-71S. 
The  Bank  relies  on  these  same  opinions  as  concludv^ 
affirming,  that  the  act  of  ittcorp<A*ation.  passed  by  tint 
Tennessee  Legislature,  March  2,  1854,  is  a  cwtrad 
within  the  meaning  of  the  Constitatioa  of  the  United 
States,  art.  1,  §  10,  and  §  20,  art  1,  of  the  amended 
constitution  of  Tennessee,  both  of  which  dedare  ^ 
no  law  impairing  the  obligation  of  contracts  shall  be 
passed;  and  therefore,  that  the  act*of  the  Leg^Utore 
passed  February  2,  1856,  repealing  so  much  of  the  act 
of  March  2,  1854,  as  *<  confers  banking  privil^fes"  on  die 
defendant  in  error,  is  unconstitutional,  invalid  and  void. 

It  may  be  admitted  by  the  other  side,  that  these  pro- 
positions are,  from  the  weight  and  force  of  the  deei*- 
ions  referred  to,  now  beyond  questidn  or  controveisy; 
and  yet  it  may  be  claimed,  that  the  Legislature  b 
granting  the  charter  to  the  bank  or  company,  reserved 
and  retained  the  right  to  revoke  and  repeal  the  clla^ 
ter,  and  that  the  grantees  accepted  the  charter  tram* 
elled  with  this  provision,  and  cannot  now  be  heard  to 
complain  of  the  arbitrary  action  of  the  Le^ature^ 
See  acts  of  1858-^,  p.  508. 
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An  examination  of  the  act  passed  March  2dy  1854| 
(see  acts  1863-4,  p.  593,)  shows,  first,  that  ike  Legis* 
lature  incorporated  various  Mining  and  Mannfactoring 
Companies,  and  also  provided,  that  ^'aay  nnmher  of 
persons  exceeding  foor,  might  assoaiate  themselves  inte 
mannfactnring  companies,  and  on  compliance  with 
certain  rules  and  conditions,  should  eigoy  most  of  the 
privileges  usually  granted  to  such  companies  by  act  of 
incorporation;  this  act  is  almost  an  exact  counterpart 
of  an  act  of  the  Legislature  of  New  Jersey.  The 
third  section  of  this  portion  of  the  act,  (page  595,) 
contains  this  proviso,  '^The  Legislature  may  at  plea»- 
ure  dissolve  any  company  created  by  virtue  of  this 
t:  act."      The  act  then  proceeds  to  define  the  privileges 

conferred  upon    all    companies    that    may  hereafter  be 
established  within  this    State,  "under  the  provisions  of 
^  this  act,"  and  to  point  out  the  duties  and  liabilities  of 

I J  stockholders,  agents  and   officers  of  said  companies  or 

1^  associations.      The    fifth    section    contains    a   limitation 

^  and   restriction  upon  these  companies,  in  these  words, 

**Provided   always^  that  no   part  of  the  funds   of  such 
j,  company  shall  be  used  or  employed  in  banking  operas 

tions,"  and  then  follow  various  provisions  respecting 
the  business  and  management  of  the  afiairs  of  such 
companies  as  may  be  in  fhture  organised  under  this 
act 

The  forty-ninth  section  immediately  succeeding  that 
portion  of  the  act  referring  to  the  organization  of 
manufacturing  companies,  incorporates  the  Mansker's 
Creek  Mining  and  Manufacturing  Company ;  the  fiftietiiy 
the  "Calhoun  and  Charleston  Mining  Company,"  and 
various  other  mining   companies  are  chartered   by  the 
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remaining  sections.  The  four  last  sections,  viz:  the 
seventy-second,  seventy-third,  seventy-fourth  and  eeven- 
ty-fifth,  create  the  body  politic  now  in  this  Court  aa 
a  party  to  the  suit  The  seventy-third  section  confen 
upon  the  corporation  all  the  '^  powers,  ii'anchises,  righto, 
privileges  and  immunities  conferred  upon  the  corpora- 
tion and  body  politic  created  by  an  act  passed  De- 
eember  27,  1843,  ch.  60.  The  privileges  thus  conferred 
on  the  plaintiff,  are  those  eiyoyed  by  the  Bank  of 
East  Tennessee. —  See  acts  1843-4,  p,  65.  The  11th 
section  of  this  act  provides,  ''That  whenever  the 
Legislature  may  be  of  opinion,  that  the  charter  of  the 
corporation  hereby  granted  shall  have  been  violated, 
and  that  the  same  has  been  forfeited,  it  shall  be 
lawful  by  joint  resolution  to  direct  a  scire  facias^  to 
issue  from  the  Supreme  Court  of  the  State,  in  the 
name  of  the  State  of  Tennessee,  calling  upon  said 
corporation  to  show  cause  why  the  charter  hereby 
granted,  shall  not  be  declared  forfeited,"  and  it  ia 
further  provided,  that  the  Supreme  Court,  upon  the 
return  of  the  scire  facias  being  made  known,  shall 
have  full  power  '<to  inquire  into  the  truth  of  eaid 
alleged  violations,  and  if  such  violations  be  made  to 
appear,  then  to  adjudge  and  pronounce  that  said 
charter  is  forfeited  and  annulled;  provided  howeveri 
among  other  things,  that  "every  issue  of  fact  which 
may  be  found  between  the  State  and  said  oorporation 
shall  be  tried  by  a  jury,''  d&c. 

It  is  believed,  that  the  above  recited  section  eleven 
of  the  act  of  December  27,  1843,  and  the  proviso 
contained  in  the  third  sub-section  of  section  eight, 
(page    595,  acta  of   1853-4,)    are    the    only  claoses  in 
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the  various  acts  of  the  Legislature  which  give  vitality 
to  the  defendant  in  error,  which  can  by  possibility  be 
relied  on  as  authority  for  the  repeal  of  those  portions 
of  the  act  of  March  2d,  1854,  which  confer  banking 
privileges,  and  the  sole  question  then  before  the  Court 
is,  whether  the  Legislature  was  authorized  by  virtue 
of  the  proviso  contained  in  the  third  sub-section  of 
section  eight  of  the  act  of  March  2d,  1854,  (page 
695,  acts  1853-4,)  to  pass  the  sixteenth  section  of  (he 
act  of  February  1856,  (page  125,  acts  1855-6.)  It 
is  argued  on  behalf  of  the  Bank,  that  the  Legislature 
possessed  no  such  power  by  virtue  of  the  proviso* 
First,  because  the  proviso  itself  refers  only  and  solely 
to  the  associations  for  manufacturing  purposes,  which 
might  be  established  within  the  State  of  Tennessee, 
under  and  by  virtue  of  the  provisions,  and  in  compli- 
ance with  the  forms  and  regulations  prescribed  by  the 
act,  and  has  no  reference  to  the  corporations  for  min* 
ing,  educational  and  banking  purposes,  created  and 
called  into  existence  by  the  express  terms  of  the  va- 
rious sections  of  the   act  creating  these  bodies  politic. 

The  proviso  in  the  fifth  section,  act  of  1854,  that 
none  of  the  funds  of  the  various  companies  thereby 
authorized  to  be  formed,  ''should  be  used  or  employed 
at  any  time  in  banking  operations,"  and  the  subsequent 
incorporation  in  the  concluding  sections  of  the  act 
•how  conclusively,  that  the  proviso  relating  to  the  di»* 
solution  of  the  companies  thereby  authorized  to  be 
formed,  referred  solely  to  the  manufacturing  associations 
vested  by  the  act  with  powers  and  privileges  usually 
incident  to  corporations. 

Again,  tho   Legislature,   by  adopting  as  it  did,  the 
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eleventh  aectioa  of  the  act  of  Deeember  27th,  18a, 
dearly  mariced  oat  and  defined  the  mode  and 
BBAoneri  by  whieh  any  and  all  qneetionB  that  migl^ 
ariaey  as  to  the  forfeiture  of  the  chartered  rights,  might 
be  adjudged  and  determined;  and  this  mode  is  at 
once  in  accordance  with  the  geniiui  of  our  institotioBi 
and  in  harmony  with  our  constitation — jMeserving 
great  right  of  a  trial  by  jory,  and  adcnowledgiog 
bAding  force  of  that  constitational  proviaion,  vUdi 
declares  that  no  man  shall  be  deprived  of  hia  righto 
cS  property  or  privileges  but  by  due  course  of  law. 

Caruthers,  J.,  deliyered  the  opinion  of  the  Coint 

This  suit  was  brought  and  a  recovery  had  upon,  a 
bill  of  exchange  held  by  the  plaintiff  below  bb  a 
corporation  against  the  defendant.  Several  qneations 
are  made  in  defence:  1.  That  the  charter  was 
fraudulently  obtained.  2.  The  act  was  passed  without 
taking  \he  ayes  and  noes  on  the  last  reading.  3. 
That  it  was  repealed  by  the  Legisla^ture  at  its  last 
session  and  before  the  trial  of  this  suit,  and  therefore 
no  recovery  could  be  had,  as  the  corporation  was  dis- 
solved. 

On  the  fii8t  point,  it  is  urged  that  some  one  or 
more  members  of  the  Legidatnre  of  18d3*4,  whoae 
names  are  not  given,  offered  sections  68  to  75,  aa 
amendments  to  an  act,  entitled  an  act,  "to  incorporate 
file  ^tna  Mining  and  Manufacturing  Company  and  for 
other  purposes,"  incorpoi)^ting  this  and  ano&er  com* 
pany   for    Mining  and   Manufacturing   purposea,   which 
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■ectioiifl  After  ennmeratiiig  the  OFdinaiy  powen  of  a 
corporation,  has  the  follonnng  enlai^ing  aad  amplify* 
ing  clause,  that  whenever  the  said  companies  are  ^'or- 
ganized according  to  the  provisions  of  the  foregoing 
sections,  in  addition  to  the  powers  therein  enumerated, 
ikty  9haU  have  all  the  powers,  franchises^  rights^  privileges 
and  immunities  conferred  upon  the  corporation  and  body 
politic  created  by  an  act  passed  December  S7,  1848,  ch. 
60."  By  reference  to  the  act  of  1843,  ch.  60,  it' is 
found  to  be,  ''An  act  to  ghabtbr  thb  Baitk  of  East 
TxRHissEx."  The  argument  is,  that  these  sections  Were 
designed  and  fraudulently  offered  in  the  huny  of  leg- 
islation, and  on  the  third  reading  of  the  bill,  and 
that  they  were  voted  for  by  a  migority,  without  refer- 
ence to  the  act  of  1843,  and  without  knowing  that 
they  were  creating  two  new  banks.  There  are  some 
insurmountable  obstacles  to  arriving  at  this  conclusion, 
although  it  must  be  admitted,  it  is  strongly  favored 
by  the  surrounding  circumstances.  In  the  first  place, 
it  cannot  be  presumed  that  any  one  honored  with  a 
seat  in  the  Legislature  would  be  so  corrupt  as  to 
knowingly  and  designedly  attempt  such  a  fraud  and 
imposition;  and  secondly,  that  both  the  majority  and 
minority  were  so  ignorant,  or  careless,  in  the  discharge 
of  their  duties,  as  not  to  know  the  powers  they  were 
conferring  upon  these  new  corporations  by  the  adoption 
of  the  acts  to  which  reference  was  made.  The 
hypothesis  assumed,  that  is,  that  a  part  of  the  law- 
making body  were  capable  of  an  attempt  to  dupe  and 
deceive  their  fellows,  and  that  the  latter  could  be 
thus  imposed  upon  in  the  4i<3charge  of  the  important 
trusts  confided  to   them,  by   their   constituents,   would, 
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if  established,  be  calcalated  to  destroy  all  confidence 
in  that  most  vital  and  important  branch  of  the  goT- 
emmemt. 

No  judicial  action  then»  can  be  based  upon  a 
ground  so  derogatory  to  a  co-ordinate  department,  and 
so  destructive  of  all  confidence  in  the  representatiye 
system.  It  may  also  here  be  remarked,  that  there  is 
no  proof  adduced  of  any  extraneous  facts  to  Bostain 
the  assumption  upon  which  the  argument  is  based. 
We  need  not,  nor  do  we  say  now,  whether  a  case 
could,  or  could  not,  be  made  out,  which  wocdd  aa- 
thorize  the  Courts  to  disregard  an  act  of  the  Assembly 
upon  the  ground  of  iSraud  and  imposition  in  proca- 
ring  its  passage.  This  caBe  does  not  in  its  facts  call 
for  a  discussion  or  any  opinion,  on  that  question.* 

2.  It  is  insisted  that  the  act  chartering  the  plaintiff 
is  invalid  upon  another  ground,  that  is,  that  the  joa^ 
nals  do  not  show  that  the  ayes  and  noes  were  taken 
and  recorded  upon  its  final  passage,  as  required  by  the 
Constitqiion,  art.  2,  sec.  21.  The  provision  is  that 
^The  ayes  and  noes  shall  be  taken  in  each  house 
on  the  final  passage  of  every  bill  of  a  general  charac- 
ter, and  bills  making  appropriations  of  public  moneys.* 
Whether    this    would    be    regarded    as    only    directory 


*  NoTS  BT  BKPOBTB&.-^ThiB  question  iraa  much  considered  in  the  ease  of 
netcher  ts.  Peck,  6  Granoh.  R.,  87.  That  was  an  action  of  coTenant  upon  i 
aUe  deed,  in  the  Cirooit  Court  of  the  distrioi  of  MaMmehvaetts.  fl«lch«r 
had  purchased  of  Peck,  on  the  14th  of  May,  1808,  alargehodj  of  land,  paid 
the  consideration  money,  and  taken  a  deed  from  the  latter.  The  land  had 
heen  originally  granted  by  the  Legislature  of  Georgia,  and  Peck  daimed 
under  a  regular  chain  of  conyeyances  from  the  original  grantees.  Tlie  act 
of  Assembly  authorizing  the  grant,  was  passed  on  the  7th  of  January,  1795, 
and  the  grant  iras  issued  by  the  Qoremor  on  the  18th  of  Chat  month.   Ob 
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qpon  the  members  who  '  were  noting  onder  an  oath 
to  anpport  the  Conatitotion,  of  >  which  it  is  a  part,  or 
that  it  would  be  presumed  that  fhey  had  codiplied, 
and  the  olofc  had  failed  to  enter  it  npon  &e  jocomal, 
it  is  not  neeeasary  to  deeide  in  this  case,  because  this 
was  not  <'a  bill  of  a  gemral  character.'*  That  des» 
cription  was  evidently  intended  to  apply  to  soeh 
rtalytes  as  wonld  afieot  the  rights  of  the  people  at 
large,  or  all  that  might  be  embraced  in  a  certain 
category,  as  all  banks,  all  sheriffl,  &e.  Mayor  and 
Aid.  (tf  Alexandria  vs.  Deamuniy  2  Sneed«  118,  This 
was  an  act  to  create  a  private  corporatiott)  to  faring 
into  exlstenoe  a  new  art^eial  person,  and  cannot  in 
any  legal  sense  be  regarded  as  of  a  ^general  char^ 
aeter." 

A  more  plausible  constitational  objection,  to  say 
liie  least  of  it,  might  be  made  to  this  charter,  if  iSsm 
fact  be  as  assumed,  that  the  section  containing  it 
was  offered  and  adopted  as  an  amendment  on  the 
third  reading  of  the  bill;  grounded  on  the  18th  sec. 
of  the  2d  article  of  the  Constitation.      It  is  this: 

^'  Every  bill  shall  be  read  once  on  three  different 
days,  and  be  passed  each  time  in  the  House  where 
it    originated,    before    transmission    to    the    other.      No 


tlie  18th  of  February,  1796,  the  Legislature  of  Georgia  on  account  of  oertain 
improper  influenoee  used  in  order  to  procure  the  grant  aforeaaid,  dedarad 
aaid  grant  null  and  roid. 

Among  the  coTcnanta  of  PecVa  deed  to  Fletcher,  was  one  ''that  all  the 
title  which  the  State  of  Georgia  oyer  had  in  the  premisea,  had  been  legall/ 
conyeyed  to  John  Peck,  the  grantor."  The  aecond  count  of  the  decUuration 
aasigna  aa  a  breach  of  this  coTenant,  '*That  the  original  granteea  from  the 
State  of  Georgia,  promiaed  and  assured  diyers  members  of  the  Legislature, 
then  sitting  in  General  Assembly,  that  if  the  said  members  irould  assent  to, 
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Ml  ^Aoff  became  a  law^  natil  tt  akall  be  read  and  pee- 
ved en  tkree  diffcreat  days  in  eaek  Hooiey  and  ogaed 
by  Ibi  respeetiva  Speakers;'' 

The  iotentioa  rf  tbis  requirement  is,  to  enaore  foM 
eonsideratien  and  mature  reflection  upon  every  meaaoie 
before  tbem,  and  that  no  bill  shall  be  hastily  and  in* 
eonaiderBtely  passed.      If  this  mode  had  been  adapted 
in  a  case  like   the  present,   the   time    intenrening^be* 
Iween  the  different  readingSi  and  the  repeated  readings 
of  the  bin,  would  probably  have  caused  some  one  to 
tbiak  of  turning  to  the  aet  of  1849,  and  bringing  ill 
contents  before  the  House,  if  indeed  the  &ct  were  as 
stated,  that  this  was  not  done,  nor  its  contents  known 
to  the  members,  that  is,  that  they  were  voting  in  the 
dark,    and    in   utter    ignorance    of  what    kind  of   law 
they  were  making.      We   hare   already  said   that  we 
are  forbidden  by  our   reject  for  that  honoraUe  bodtjf 
to    aniire    at   a    conclusion    so    disparaging   to    them. 
Yet  it  b  certain  that    cmifornuty  to  the    Constitution, 
in  this  respect,  would  tend  to  prevent  such  an   ocenr* 
reace  as  that  presented  in  the    argument      It  is  said 
that  it  is  not  unfrequent^  the  case,  and  that  the  fact 
was  #o,  in  thii  instance,  that    provisions    entirely    dis- 
tinct from  those  in  a  bill  will  be  thrown  on  under  the 
name  of  amendments  on    the    third    and  last  reading 
in  both  houses,  and  sent  to  the  House  where  the  bill 


and  Tote  for,  the  passing  of  the  act,  and  if  the  said  biU  shonM  pass,  aueh 
members  should  hare  a  share  of,  and  be  interested  in,  aH  the  lands  pnrehaa- 
ed  from  said  State  by  virtue  of  such  law.  And  that  diyers  of  the  said  m«m- 
bers,  to  whom  the  said  promises  were  made,  werennduly  inSneneed  therebj, 
and,  under  such  influence  did  Tote  for  the  passing  of  the  said  bin ;  bj  reason 
whereof  ihA  said  law  was  a  nullity,  fto.,  and  so  the  title  of  the  State  of 
Georgia  did  not  pass  to  sud  Peck,*'  &c. 
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<NiigiBated  ftr  cwnemveiiAd,  vfktm.  m  favembte  action 
wfll  make  it,  as  well  as  the  (Migtnal  bfll,  tie  law  of 
^te  laad.  Now,  tMa  ka»  tile  appenaranoo  at  leftst  of 
aa  evaaoa  of  Ike  OoastilBlloir.  If  t&e  iieh/r  matter 
ia  not  garmaM  %o  tkat  of  (ke  origittal  MR;  it  would 
•MM  to  be  a  aerw  blM,  altkougk  it'  mAj  be  calfed  as 
aaMHdmeot,  aad  if  80>  (Anyiild  be  r^ai  iSktee  tiineii 
laetead  of  oaiee  ia  eaeik  Home. 

But  Am  ease  before  us  does  nel  eall  for  an  ad- 
jadiciitioa  ef  tkb  qaeeCten,  aad  it  is  oaly  referred  to 
fliaw  as  one  of  saffieient  importanoe  to  be  matareljt 
oaosidflRid  (tf  by  tke  Legishntore  and  tke  proAseidm 
It  is  oertainljr  a  Tery  oasaTo  aini  impixy^Asnt  mode  ef 
legklatioa,  aad  not  to  be  favored.  How  tiA  qaestiov 
akauU  be  broagirt  up,  and  wbat  would  IfjB  t&e  deeisioa 
upon  it,  is  left  for  a  case  in  wkich  it  may  arise. 

%.  If  the  repeating  act  of  tke  last  session,  cb.  113  sec. 
16  i^  "valid  and  effiBCtnal  the  preceding  questions  are 
of  bat  KMe  importance  in  the  disposition  of  tkiscase. 
TkM$  Ikea,  is  the  main  question,  and  we  wiH  now 
oaaaider  it. 

In  Baglaad  corporation^  are  created  by  royal  char- 
ter, and  "by  act  of  Parliament.      They  may  a&o  exist 
by  presar^tion  there,  wkicb  presupposes  a  creation  in 
a  lawAd   mode,   that  is,    in  that   country,  by*  charter 
fi^m  tke  King,  or  act  of  Parliament.     In  this  country 


€%lef  jycnae*  fbanHuX  in  >aima<jy6rtfaig  upon  tUs  question  as  {iresented 
yff-^t  plcAdings,  holds  the  fbUowing  Ungnsge : 

''That  ooTraptioB  ihotiid  Snd  its  wmy  into  die  goternments  of  our  inffeat 
repnbHcfl,  and  contaminate  the  very  source  of  legislation,  or  that  impure 
motiTes  shoold  contrihute  to  the  passage  of  a  law,  or  the  formation  of  a  leg- 
isladre  contraei,  are  cironmstances  most  deeply  to  be  deplored.  How  far 
a  Ootirt  of  Jusfcfoe  w(rald,ia  any  ease  beeompetent,  on  proceedings  instituted 
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Hktj  can  i»«^  be  erected  hf  the  autiioiitjr  of  tiie 
L^giskitiure.  Gomtitiitkm  of  Tenn*,  avt.  11,  sac.  7; 
2  Kenty  376.  Ia  tbe  ease  of  private  corporatiom, 
thqf  are  regarded  as  conirmcU  between  tike  ]^blic  and 
the  corporatoiBy  and  aa  sucb,  cannet  be  chaagad  or 
altered  by  ekher  parl^  witboot  tbe  censent  of  the  odier, 
— ^the  ^'obl^ation  of  tbe  coirtraot"  eaonot  be  '^iiapair* 
ed,"  without  an  infraction  of  Ihe  Constitntion.  Thrir 
corporate  franchkieay  as  well  as  pr0p«^^  are  tested 
with  tbe  secnrity  of  other  private  rigbtsy  and  are 
placed  beyond  tbe  power  of  the  Legislatiire.  These 
princifriles  are  well  establiabedy  and  have  net  beea 
questioned  sincei  if  indeed  they  ever  were  before,  die 
gjreat  leading  case  of  Darttnauih  CoUege  vs.  Wooitpvi, 
4  Wbeatoui  518;  2  Kent»  306;  Angel  and  Ames  ea 
Corp.,  ch.  23|  sec.  707. 

But  we  consider  it  equally  cleiur  that  tbe  Ltgiir 
tore  may  reserve  the  power  to  modify,  ammid,  or 
repeal  a  charter»*-2  Kent  366;  Angel  and  Ames,  ck 
22,  see.  737.  This  reservation  then,  becomes  a  pari 
of  tbe  contract,  and  tbe  charter  is  accepted  wkh  tkat 
as  one  of  it^  terms  or  provisions*  This  exeieise, 
therefore^  of  this  power,  to  amend  or  repeal,  is  bo 
infraction  of  the  contract  in  sucb  a  case,  but  k  in 
exact  conformity  to  it.  Tbe  i%bt  of  the  Legialatare 
to    insert  this   term    in   charters   is   not   debatesble  at 


bj  the  State  itself,  to  TMate  a  oontraet  thni  formed,  anA  to  taanl  x%Ms 
aoquired  under  that  contraot  by  third  penoiuh  haTiag  ao  notiee  of  the  Im* 
proper  meane,  b/  which  it  wat  obtained,  is  a  questioBi  which  the  Govt 
would  approach  with  muoh  oiroumi^ection.  It  laaj  well  be  donhted  hov  ftr 
the  Talidity  of  a  law  depends  upon  the  skOtiTOs  of  its  firamen,  and  hoT  Ar 
the  particular  inducements  operating  on  members  of  the  supreme  wmni^ 
power  of  a  States  to  the  formation  ot  a  oontraet  by  that  power,  are^asndniUe 
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thifl  day.  Vested  rights  must  be  strongly  maintained 
by  tbe  Courts  against  the  Legislatures  -and  all  other 
authorities.  The  safety  off  eirery  man^s  rights,  of  all 
Ikinds  depends  upon  a  firm  adherence  to  (his  principle, 
and  the  least  departore  "from  it  would  be  just  cause 
of  alarm.  But  what  are  the  rights  of  men  or  cor- 
porations and  Ae  rules  of  construing  their  contracts, 
must  dso  be  regulated  by  the  rules  of  law.  A  con- 
tract of  any  kind  with  various  provisions,  must  he 
taken  as  a  whole,  and  all  its  terms  are  to  have 
-equal  vigor  according  to  the  meaning  and  intent  of 
the  parties. 

But  in  order  to  reserve  to  the  Legislature  this  Im- 
portant power  to  repeal,  impair,  or  alter,  the  Hghts 
and  privileges  conferred  by  a  charter,  which  is  consid- 
^ered  a  compact  between  the  government  and  the  in- 
dividual corporators,  such  reservation  must  be  made  a 
part  and  parcel  of  the  contract,  that  is,  it  must  be 
contained  in  the  act  constituting  the  charter,  or  it  is 
of  no  force;  such  reservation  is  efficacious,  contained 
m  the  same  act  with  the  charter,  and  not  otherwise. 
—2   Kent,  806-7. 

In  the  unreported  case  of  Hurt  vs.  Lebanon  and 
Ifashvitte  Turnpike  Company y  decided  by  this  Court 
several  Terms  since,  perhaps  in  1850  or  1851,  this 
was  settled.      An    amendment  of  the    charter   in    that 


fe  a  Court  of  Justlse.  If  tbe  prfnei|ae  be  oonoeded  fhataa  act  of  tlie 
supreme  soTsreign  power  might  be  declared  nuU  by  a  Court,  in  eonsequenoe 
«f  the  means  which  procured  it,  stiH  there  would  be  much  dUaeuHy  ^-say- 
ing to  what  extent  those  means  must  be  applied  to  produce  this  effect. 
Must  it  be  direct  corruption,  or  would  interest  or  undue  influence  of  any 
kind  be  sufficient?  Must  the  fitlating  oause  operate  on  a  minority,  or  on 
what  number  of  membersT    Would  the  aet  be  null,  whatever  might  be  the 
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case  bad  beett  passed  aad  at  %  wibacyicnt 
jrepaalecL  The  cojopany  reaUted  tke  ftvoe  of  fla  » 
pealing  act  upon  the  groiuid  tbat  it  waa  aeoiBtita- 
tienal*  on  the  prindple  estaUbhed  ia  the  Daftmoolk 
College  caae.  The  Govt  ao  held,  althon^  at  die 
aame  Beasion  of  the  amended  charter  s  general  daoK 
was  inserted  in  another  and  distinct  act,  rescvrag  ta 
the  Legislature  the  power  to  amend  or  r^eal  iB 
charters  granted  at  that  aesskm.  Bnt  not  bdiig  • 
part  of  the  amended  charter^  it  was  held  not  to  apf^ 
to  it.  If  this  were  not  so,  no  one  coold  safely  deal 
upon  the  faith  of  chartefs,  without  ex]rionng  and  fol^ 
anderstanding  the  whole  legislation  of  the  seanmu  at 
least.  But  npon  the  principle  settled  there  ia  bo 
danger,  as  the  whole  compact  must  be  4BontaiBed  is 
the  same  act  plainly  open  to  the  iwspretioa  of  all 
perM>ns  concerned. 

AH  these  principles  then  being  well  nettled^  noAia| 
remains  bnt  to  ascertain  the  facts  in  the  ease  befim 
nsj  and  determine  the   resnb. 

Ab  before  stated,  the  charter  of  the  phdatiff  ia 
contained  in  chapter  294  of  the  acts  of  18S8*4,  ($  7S^ 
78,  74  and  75.  The  title  of  the  act  has  been  gifcs, 
and  this  corporation  is  called  the  *^Sontham  tfiniif 
Company."  The  act  first  incorporates  the  "JEtaM 
Mining  and  Manuftctnring   Company,''  then  malea  as 


viah  «f  «&•  iMrtlos,  fr  iPoslA  ito  obllgstias  <r  Mttity  4i9«Bd  vptft  tiM  1^ 


wlMkcr  k  be  witkin  tliepnnrmee  of  Um  ^ditisrjr  U  o«»ini&  lb«r«»diMt; 
•a4  tf  IftM  than  ASi^jeiitj  aot  tmm  ivpsse  xnotiTM,  tlie  priac^lvj  v^*^ 
JttdisiAl;  iaterteeBM  would  be  regolatedia  not  oleealj  diaeenwd. 
«^inwtoTer  4>[acnMew  tbia  siU^ei  ni^  preeeoyk,  vbea  wved  «idar 


SEPTEMBER  TBm,  18M.  681 

SosMMl  VvgiiMft  M.  TIm  MiMn*  and  UaBoftMlmft'  BMik. 

amendment  of  the  ^Memphia  and  OliarleBton  Railroad 
Company"  in  tko  aixlh  and  eevmitli  sections.  Tken 
fimn  the  scrrenth  to  the  forty«ninth  aection«  prorision 
i0  made  ibr  the  ereation  of  any  number  of  oorporar 
tionsy  for  mannCactoring  porposesi  by  the  aaK)ciation  of 
four  or  more  peraons,  upon  the  condition  of  maUng 
oot  a  certain  description  of  certiflcatet  and  having 
the  same  recorded  by  the  clerk  of  the  County  Court. 
Whether  such  a  e<tfporalion  would  be  valid  or  not, 
is  not  the  question  in  this  case,  and  should  theiefeee 
be  left  open  for  a  case  tibat  may  properly  present  ilL 
But  in  the  third  clause  of  section  ei^t,  there  is  a« 
proviso,  that  '<the  Legislature  may,  at  {deasute,  dis« 
s(dve  any  company  created  by  virtue  of  thb  act." 
Again,  in  the  forty-sixth  section,  it  is  enacted,  ^That 
the  provisians  of  the  ad  may  b^  amended  or  repealed 
at  the  pleasure  of  tiie  Legislature,  and  cnrery  dompa* 
ny  created  under  this  act,  shall  be  bound  by  sneh 
amendment:*'  The  following  sections  create  various 
other  corporations  by  name,  and  di«a  conclades  with 
the  one  under  consideration.  This  charter  ha3ruig 
been  transferred  by  the  first  coiporatoia  after  the  or- 
ganisation of  a  regular  bank,  by  virtue  of  the  refers 
ence  to,  and  adoption  of,  the  charter  of  the  Bank  of 
East  Tenni^Bsee,  as  before  explained,  is  now,  w  was  up 
to  the  repealing  act  of  last  session  of  the  L^islature; 


Mpeito  of  wliioh  U  my  b«  •uwMptibltt,  Uiis  Coori  o«i  pwMitt  am*  ia  ih% 
partleulwr  pleftdings  now  under  ooiiuder»li«B.  Thla  is  nol  a  biU  bro«|^  l^ 
Ui«  Stole  of  Qeorgift  to  aimiil  Uie  oontraoi;  nor  does  it  H^ear  to  the  CSeuzS 
by  thie  count,  thst  the  SUte  of  Georgia  ie  dissatiefied  with  the  sale  that  hat 
been  made.  This  ease  as  nade  out  in  tha  pleadings  is  simf^j  this:  One 
inditidual,  who  holds  lends  in  the  State  of  Geergia  onder  a  deed  coTonant- 
ing  that  the  taUe  of  Geoigia  was  in  the  grantor,  bxings  an  aotion  of  covenant 


> 

1 
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exordniig  all  the  fimctioiifl  of  a  baak,  mder  Ae 
name  of  the  '^Minen'  and  MannfactnTcnf  Bank,**  in 
Ilea  of  the  ^Soatfiem  Mining  Company"  the  chmt- 
er  name  of  the  corporation.  It  has  no  connection 
widi  the  wnning  hamntmf  the  apparmt  ohgeet  of  its 
oreation.  Another  hank  was  established  at  NashTilie, 
called  the  <<  Central  Bank,"  nnder  section  sixly-eigM  of 
this  aet|  inccwporaling  **Eastem  Division  Minmg  Com- 
paqr-**  This  change  of  the  names  was  anthmzed  hy 
Ae  act.  Both  these  diarters  were  ei^resdy  repealed 
so  far  as  they  confer  hanking  privileges  by  an  act  of 
the  last  session,  ch.  11S»  $.16. 

And  it.  will  at  once  be  seen  that  the  only  qoeslion 
remaining  is,  whether  according  to  the  prindples  we 
hare  stated,  tiie  power  of  repeal  was  eifectnally  reserved. 

It  is  aigaed  tiiat  it  was  not,  becanBc  tiie  clanms 
dted  have  reference  only  to  the  corporations  to  he 
created  by  certificate,  nnder  the  eighth  and  sneeeeding 
sections.  Bat  the  langnage  is  too  broad  fiv  that  con- 
stroetien,  and  canncvt  be  so  restricted.  ^Any  company 
oeated  by  virtne  of  this  act^  or,  as  in  the  forty-sixth 
section,  **any  company  created  onder  ttds  act,'*  ranst, 
by  all  rales  of  &ir  constroction,  be  extended  to  aD 
and  eveiy  section  of  the  act,  and  not  limited  to  a 
part  of  it.  The  location  of  the  provision  of  itself^ 
in    the    beginning,    middfe,   or    end    <tf   the    chapter. 


spos  this  dMdf  ssd  •aAgtm  m  s  br— ah  tlist  bqsm  tf  the  ■■whtfii  «f  fJw 
Legldtttare  wer«  indneed  to  Tot«  in  tvtvt  of  tho  Isir  vhieh  ooaatitetodthe 
•mtnct,  b/  boing  promiMd  sa  iniereflt  in  it,  tnd  Out  thonforo  the  Mi  it  a 
M«re  snllity. 

"This  Mlemn  qnestiMi  cassot  be  bvoogbt  tlivt  ooBstarsDy  and  iseidostal- 
ly  bsforo  tlio  Coini.  It  wonld  be  indeoent  in  the  extreme,  open  a  private 
oestraot,  beiweea  two  isdiTidaala,  to  ester  into  as  iMpniy  reepeotisg  tli« 
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Mhnot  impair  its  force  and  eflbel.  Bat  it'  might  itartiier 
be  remarked,  in  answ^  to  the  objeetioii,  if  it  had 
only  been  intended  to  apply  this  proviaion  to  the 
conntless  certificate  corporations  provided  for,  as  that 
had  been  fairly  accomplished  in  the  eightfi  section,  why 
was  it  again  repeated  in  the  forty-eixth?  We  mnst 
take  the  Legislature  to  have  meant  what  they  plainly 
say,  that  the  power  to  repeal  wbb  reserved  as  to  att 
the  companies  charted  under  and  by  that  act. 

And«  we  farther  hold,  that  when  one  act  contains 
charters  for  various  companies,  it  is  enough  for  the 
power  of  repeal  to  be  reserved  in  any  part  of  the 
same  act,  without  being  repeated  in  each  section  which 
may  contain  a  separate  charter,  provided  the  langoage 
of  the  clause  is  sufficient  to  embrace  the  whole  act, 
and  there  is  nothing  to  restrict  it,  as  in  this  case. 

So,  we  think,  that  tiie  repealing  power  was  prop- 
erly and  legally  exercised,  and  puts  an  end  to  the 
banking  powers  of  these  corporations. 

But   the   corporations,   as   well    as   the    public,  are 

i 

saved  from  the  general  consequences  of  the  dissolution 
of  a  corporation,  by  another  provision  in  the  same 
act.  The  forty-second  section  provides,  "That  all 
corporations  created  under  the  provisions  of  this  act, 
which  shall  expire  by  their  own  limitation,  or  shall 
be  annulled  by  the  Legislature,  or  otherwise,  shall  be 


ooTTuption  of  tlie  soreretgn  power  of  a  State.  If  the  title  be  plainly  dedneed 
from  a  legislatiTe  act,  which  the  Legislature  might  eonetittitioiially  pass;  if 
the  act  be  clothed  with  all  the  requisite  forms  of  a  law,  a  Court,  sitting  as  a 
Court  of  Law,  cannot  sustain  a  suit  brought  by  one  indiTidoal  against  an* 
other,  founded  on  the  allegation  that  the  act  is  a  nullity,  in  eonsequenoe  of 
the  impure  motiyee  which  influenced  certain  members  of  the  Legislature 
whieh  passed  the  law.'* 
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ooittiimed  bodies  corporate  tibroe*  yean  after  the  tine 
Irken  they  would  have  been  so  dwolved,  for  the  pn^ 
peae  of  proeeentiiig  and  defendiiif  ■aita,''  &e.  TUs 
eaetioB,  aa  well  as  thoee  on  the  aaloect  of  r^al^ 
esilendfl  to»  and  eomtitales  a  pait  of  the  charter  of 
each  and  every  company  created  by  the  act. 

It  fdUovn,  that  the  recovery  of  the  plaintiff  m  a 
corporation  waa  properly  had,  although  its  chaiter  was 
repealed^  as  the  suit  was  brought  within  the  dine 
years  allowed  to  settle  up  the  business  of  the  concen. 

The  judgment  Is  affirmed* 


Thb  State  vs.  D.  P.   Asmstroko,  ei  al. 


C0N8TITVTIOHAL  Law.  Legislative  powers  m  reference  to  charters  0/  ineorpo' 
ration.  Act  of  1856,  eh,  264.  llie  power  to  grant  chartere  of  incofport- 
tioB  is  TMted  hj  th#  CcaatitiOiom  of  Tenmenoo  in  tko  Ii#gitUinT»  s^xm, 
to  be  exercised  as  a  high  and  responsible  trust,  and  only  in  oases  where  it 
may  be  deemed  expedient  for  the  public  good.  It  is  among  the  poirtrs, 
tlte  exetf  u«  of  whioh  b  ox|ra«Mly  restrrad  to  the  LegUUtare  itssU;  aa^ 
one  which  cannot  be  delegated.  The  act  of  1856,  eh.  254,  wliich  cod- 
fers  upon  the  Courts  the  power  to  grant  charters  of  incorporation,  is  there- 
for* nafiontfilalional  lAdToid. 


FSOM    KNOX. 


The  defendants  in  error  filed   their  petition  in  tke 
Circuit  Court  of  Knox  county,  at  the  June  Termi  1856, 
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to  be  oonfltttQted  a  body  po£tie  and  corporato  umder 
Ibe  name  and  etyle  of  the  '^  Knoxville  Savings  Insti- 
tution.*' The  proceeding  purports  to  be  baaed  upon 
tbe  act  of  1656,  oh.  254,  enlitled«  «<An  Aot  .to  anthor* 
iae  the  fbrmation  of  eompaaies,  and  regolato  private 
aad  looal  affisirsi  and  to  vetreach  the  expenses  of  legia- 
latioii,''  which  con&rs  upon  tbe  Circuit  Courts  the 
power  to  grant  charters  of  incorporation  upon  the  eon- 
ditione  therein  prescribed,  ezeept  ibr  banking  purposes. 
Among  the  powers  prayed  Ant  in  the  petition,  ajre  those 
of  diseoantiog  notes,  buying  and  eelUng  stocks^  dealing 
in  exchange,  gold  and  silver  coin,  and  uncurrent  bank 
notes;  also  the  power  to  receive  general  and  special 
depositei,  to  issoe  receipts  therefor,  and  to  allow  rach 
interest  thereon  as  may  be  agreed,  upon,  not  exceed- 
ing legal  interest,  an4  semi'-anniiaUy  to  declare  and 
pay  to  stockhold^m,  dividends  of  profits,  dtc.  It  also 
praya  that  a  certain  designated  annual  tax  shall  be 
imposed  upon  the  corporation,  which  shall  be  in  lieo 
ftf  all  other  taxation*  By  the  judgment  of  the  Circuit 
Court,  AussjjmgM,  J«,  presiding,  the  defendants  in  error 
were  incorporated  with  all  the  *' powers,  privileges^ 
franchises  and  imomnities"  prayed  for  in  the  petition* 
Attorney  General  MoAdoo,  appealed  in  error  to  thui 
Conrt 

SnxD,  Attorney  General,  fer  the  State: 

It  is  submitted  that  there  is  eaw  in  the  judgment 
•f  the  Circuit  Court  by  which  this  oompaay  is  incor- 
porated-*-&at  said  charter  is  m  derogation  of  the  laws 
of  the  land,  and  that  said  judgment  should  be  reveieed. 
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I.  It  is  insisted  that  the  act  of  1656,  ch.  254; 
under  which  the  defendants  in  error  were  incorporatedi 
is  repugnant  to  the  oonstitatien. 

The  great  eyils  which  might  result  to  ike  public 
from  multiplying  incorporated  companies — the  ease 
with  which  franchises  might  be  abused,  and  chartered 
rights  perverted  under  the  pretended  sandCion  of  an  act 
of  incorporation,  was  not  unforeseen  by  the  framers  d 
the  constitution  of  Tennessee.  Public  policy  would 
seem  to  dictate  at  all  times  and  in  all  places,  that 
the  creation  of  '<a  fictitious  person"  with  so  many  fa- 
cilities to  sin,  and  so  great  an  impunity  from  punish- 
ment, should  be  the  prerogative  only  of  the  supreme 
power  in  the  State.  The  representatives  of  the  peo- 
ple, whose  interests  tliey  are  sworn  to  protect,  should 
scrutinize  closely  and  grant  cautiously  extraordinaiy 
franchises,  not  enjoyed  by  all  citizens  in  common,  te 
what  Chief  Justice  Marshall  designates  6is  ''an  artificial, 
invisible^  intan^ble  being,  endowed  with  immortality, 
and  yet  existing  only  in  contemplation  of  law."  And 
not  only  should  such  applications  be  cautiously  granted 
by  the  supreme  legislative  power,  but  they  should 
never  be  granted  at  all — in  the  language  of  an  em- 
inent jurist,  but  '4n  consideration  of  some  manner  of 
utility  they  may  prove  to  the  public."  In  England, 
they  can  only  be  granted  by  the  ELing  or  by  special 
act  of  Parliament — and  it  is  said  that  even  those  which 
the  Courts  have  sometimes  determined  exist  by  pre- 
scription, can  generally  be  traced  to  an  express  grant. 
And  in  this  country  the  power  to  create  corporations 
has  been  generally  ranked  among  those  prerogatives 
^^eh  belong  to  the  Legislature  only,  both  as  to  public 
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Md  private  corporattdns — to  he  exeroiiied  upon  the 
Ugh  respoasibiUty  of  the  lawgiteRi  tbeoMielyes,  and 
Bever  to  be  delegated  to  aay  iafevior  tribaaaL — Vid0 
Aug.  dt  Amea  on  Corp,,  §  71* 

But  the  Goastitation  of  Teaneeaee  ooB£Br»  upon  the 
Legiidatfire  no  right  to  delegate  this  power  to  the 
CoorU  of  Jnatlce;  on  the  oentrary»  the  power  is  in  eai* 
press  and  anmistakeiAle  termB  reserved  to  the  Legis- 
lalure  iteelfi  as  Mie  of  the  attribotea  of  the  sapreme 
fower  whieh  they  rei^eeent  The  proviso  to  the  7lh 
seetion  of  the  11th  artiele  of  that  instroment  is  in  these 
words :  '^  The  LegislatHre  shall  have  power  to  grant 
saeh  chartersi  of  incorporation  aa  they  may  deem  ex- 
pedient for  the  poblio  good."  Thns  this  authority  to 
oreate  corporations,  which  is  and  ought  to  be  the  prsK 
fogative  of  sovereignty  everywharci  is  thus  eaEpr^ssly 
rescorved  to  the  Legislatore  itself;  and  if  it  had  been 
intended  1^  the  firamen  ^  that  inatranient  that  th|a 
power  diould  be  del^ated  at  the  discretion  of  tbs 
Legislature  to  any  other  tribunal,  it  would  have  afK 
peered  in  this  clawe,  which  is  the  only  one  where  the 
l^^gislative  pow«r  is  defined  and  declared  upon  thii^ 
important  suliject. 

The  8th  seetion  of  the  11th  artide  of  the  constitu- 
tion, under  which  doubtless  this  power  was  aesumed 
and  claimed  by  the  Legislature,  is  in.  these  words: 
<^The  Legislatore  shall  have  the  right  to  vest  such[ 
powers  in  the  Courts  of  Justice,  with  regard  to  private 
and  local  affairs,  as  may  be  deemed  expedient" 

To  hold  that  this  power  is  confiored  under  Aie 
clause,  would  not  only  be  in  dwogation  of  the  princi"^ 
pies  and  policy  refetred  to,  but  would  be  doing  violenee 
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of  <*priT»to  aad  loeal"  oonocm,  ^«e  die  ezereiBe  of 
Ibe  paw«r  ki  not  exprtmdy  reserved  to  the  Legklatiire 
itaeUl  Thk  jiiri«Mctioii,  ae  wefl  as  that  of  all  ofdier 
iaferior  Courts,  is  under  Ae  8th  seetkni  of  Ae  Hlh  ar^ 
Isete,  to  be  ngttlaUd  by  law;  but  it  is  deued  that  tliia 
power  to  regulate  the  jorisdictioii  of  tibe  ComtSy  carries 
with  it  the  power  to  vest  in  them  any  each  fimetioBs 
as  that  of  granting  diarters  of  ineorporationy  wfaidi,  as 
we  hare  seen,  is  vested  alone  in  the  Legsdatnre  ilasiC 
Many  reasons  of  socmd  policy  might  be  addneed  in 
sappoxi  of  this  view,  in  addition  to  what  has  been 
tfated,  but  these  things  will  oocnr  to  the  minds  of  the 
Court  without  the  neeessi^  of  specifying  them. 

IL  It  is  insisted,  that  if  the  first  proposition  be  not 
tenable,  there  is  another  exception  to  this  proceeduig, 
oonoemiiig  the  validity  of  which  there  can  be  no 
qoestion. 

The  act  nnder  considttration  expresdy  interdicta  the 
granting  of  any  Banking  privileges  whatev»,  and  yet 
the  Court  will  perceive  that  banking  iNrivilegea  are 
eonftnred  by  the  charter  in  question.  The  charter  pux^ 
ports  to  be  one  for  a  Savings  Institution.  A  savings 
bank  is  defined  to  be,  *'a  bank  in  winch  the  savings 
or  earnings  of  the  poor  are  deposited  and  put  at  in- 
terest|for  their  benefit  These  institutions  exist  in 
many  of  the  commercial  cities  of  the  Union,  and  whea 
property  conducted,  are  of  mutual  benefit  both  to  the 
bankers  themselves  and  to  the  laboring  >  dasses  wiio 
have  thus  afforded  them  a  secure  and  remnnemtive 
investment  for  their  hard  eamingiu  But  diis  ccMrpora* 
tion  is  somdhing  more  than  a  mere  savings  bank.  It 
Is   a   bank   of   discount,   and    of  general    and .  special 
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i  dapoiit,  with  power  to  buy  and.  boII  fetodiB^  to  deftl  in 

I  nohange,    gold    and   nlver    coin   and  uncurrent  bank 

notes;  and  in  short,  all  the  powers  of  a  banking  eoi^ 

i  poralion  except  that  of  issoing  bilk  and  notes '  for*  cir* 

t  cnlation;   and  even   this,  is   in    effect   granted   in   the 

power .  to    issue   receipts  for    monej^   deposited,      lliese 

I  powers  are  to    be  exercised  as   a  business,  and  wem 

,  certainly  never   contemplated   by  the   statnte  in  qoes- 

,  tion,  as  the  exeroiBe  of  them  constitates  nothing  mere 

,  nor  less   than  the  business  of  baakingi  which  is  spe«> 

J  cially   forbidden   by  the  statute  under,  review,  as  well 

as  by  the  general  law   of   the  land,  unless    expressly 

authorized  by  the  Legislature.       See  act   of    1827,  to 

suppress  private  banking;    also  11   Hunqpb.y  88. 

III.  This  charter  assumes  to  impose  a  tax  upon  the 
corporation,  which  the  law  gives  .the  Court  no  power 
to  do. 

The  authority  to  impose  taxes  is  another  attribute  of 
the  sovereign  power  of  the  State,  which  can  alone  be 
exercised  in  the  manner  indicated  by  the  conaliiution* 
Vide  28th  and  20th  sections  of  the  2d. article  Oonstitu- 
tion  of  Tennessee. 

Upon  these  several  grounds,  it  i»  insisted  that  tbs 
Curonit  Court  had  no  power  to  grant  this  charter  to  the 
defendants  in  error,  and  Ihe  jndgmeiit  shoijdd  b#  re- 
versed. 

T.  C.  Ltom,  for  the  petitionerB: 

The  petitioners  prayed  to  be  incorporated  under  thn 

provisions  of  the  act  of  2001  February,  1866,  eh.  254, 

Acts,  p.  614. 
42 
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The  petilioii  b  fai  dompHAMe  wiA 
Hag  fofCk  tite  name  of  the  eranpaqr,  ite  pMren^ 
WaMHthw,  e^ittiil  iloelc  &«.,  &e. 

1.    It  k  faiiilid  that  Ow  act  fai 
tterefcre  Toid^ 

Beeaue  Ae  C<^rtitiiiioii  of  TottMsBoe,  it 
iiO^falbBB  to  tke  L^iUaftnre  the  power  **to 
ehovtera  of  iaeorponrtioii  as  tiicj  may  deen 
•ir  tho  public  good,**  the   LegukOnre  briag  tiie 
to  whom  this  power  or  tmst  m  delegated^  eaiiaoC 
agate  it  to  another  ageat;  Aat  this  ii  a  diaerBtifm 
ided  to  the  Legklatare,  whieh  it  is  iaeapahlo  of 
Ihriiiig  to  anottta*  agent. 

Ab  preliminarf  to  the  ooasderatien  of  Abb 
taat  4iQe8tion»  it  ia  deemed  cflMntiid  to  coaaider  the 
aaiira  diaiue  of  the  coa«lttnfion,  lirom  wUdi  the  ahove 
extract  ia  taken.  It  will  be  found  in  section  7,  of  ar* 
tide  11,  Nich.  *  Gar.,  p.  60,  and  in  these  wotdB : 

*Tbe  LegisIaCnre  sliall  h«re  no  power. to  aospesd 
any  general  hiw  ht  Ihb  benefit  of  any  partiaalar  ia^ 
dividnal;  nor  to  pass  any  kfw  for  ttte  benefit  €i  iafr 
vidnals  ineonsifltent  with  the  general  laws  of  the  laad ; 
BMM*  to  pass  any  law  graatkig  to  any  indindnal  or  in- 
tfvidnak,  rigfals,  pviifiieges,  inmnmities  or  exemptioBa^ 
other  than  each  as  may  be,  by  the  same  law,  ex-^ 
tended  to  any  member  of  the  commnnity  who  may 
be  able  to  bring  himself  within  the  provisions  of  aach 
law.  Provided  alwajf$^  the  Legislatare  shall  have  power 
to  grant  soch  chartera  of  incorporation  as  they  may 
deem  expedient  (br  the  pablie  good.* 

New,  what  is  the  oljeet  «f  Ule  provbo  to  this 
dense  of  the  constitntion  ?     Is  it  the  grant  of  a  anl^ 
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Moitive  power  with  dM  mode  of  iti  tteMtfon  defltttftj 
and  limited?  Or,  ii  it  imt  ]»erfaritiliig  the  wmtA  ofiee 
of  a  proviflD  is  anaexisg  a  eondilioti  ot  qxiMtfimg  tho 
enoctittff  or  0aiMiiatttlv«  paarti^  of  tte  daiitef 

The  previotui  porit  of  thUi  olaMo  are  eiitii^  phM 
hibitory  and  restrictive  on  the  exerdee  of  eeitaiii  potfr- 
era  of  the  Legiaiatiire.  So  maeli  so,  indei^,  that  II 
k  evident  the  Leglilatare  woald  have  heea  dealed  Ike 
poirer  of  graatbig  charteni  of  intorporatlott  wHhoilt  Ihi 
pvoviio. 

The  true  interpretation^  then^  to  he  giv^n  to  ihhi 
provieo  fleettu^  reiy  olearty  to  he  tiiliii  thnt  ae  It  hi  not 
meant  bjr  these  respeetlve  elaneet  to  pfohihit  the 
Legiilatare  ftonr  granting  ehartenit  this  p«w«r  mey  be 
ezeroieed  ae  befbre. 

To  grant  a  charter  of  incorporation  is  the  eaietfeM 
ttf  a  nsnal,  ordinary  legislative  fonctioa,  inhfomot  in  the 
LegiiiattTe  Department  of  the  govermneiitr  No  gnmt 
of  power  was  therelbre  aeeeasatT'  hi  the  eoiuMinitiOtt  ^ 
and  all  that  was  necessary,  all  that  was  proper,  wti 
a  restrietfen  or  ttmitatiott  of  this  pow^.  Bair  there  is 
no  limitation  at  rsstrietlott  hi  tiiis  protiso;  the  cottdl* 
tioa  that  charters  shid  be  granted  for  the  pnUid  goo4 
anumnts  to  nothing;  the  Legislatttre  being  with  ef 
witheeft  this  elaase,  sole  Jndg»  of  that.  If  fhen»  tUi 
provhw  cannot  be  eonstmed  as  a  grant  of  power,  but 
merely  n  declaration  HaX  this  powsr  was  not  intended 
to  be  embraced  in  the  clauses  prohibiting  the  eterdse 
of  certain  powem,  then  the  Legialenarv  is  compettot  to 
(^ipoiM  such  agent  as  it  deems  pmper  i»  cMrefaie  it. 

2.  But  the  eighth  section  ^  the  eleventh  article 
enprterfy  nodMrinee  tte  Leghdatore  to  eosfef  npon  the 
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CoQitih  poW0r  in  raq^ect  to  private  and  local  affain. 
Tha  canatitctfkMiali^  of  tke  act  of  1856,  may  be  well 
mmataiaed  under  thia  eeotion  of  the  CoBttitotioiL 
All  the  power  vested  in  the  Circuit  Courts  is  for  pri* 
vata  and  local  affairs;  they  are  fw  carrying  on  mining, 
manufaotariag,  mechanical,  chemical  business,  building 
l«idgas,  Inrapikes,  electing  dams,  maldng  insurance  or 
iMTrings  iastitations,  dtc,  &o.  Theee  are  all  purely  for 
private  parposes»  and  local  in  dieir  nature.  From  time 
immemoriali  the  County  Court  has  received  and  exer 
eiaed  the  power  of  opening  and  establtshing  public  roads, 
irf"  granltng  franchises  for  public  feiArtes,  toll  biidgCB,  &a 
It  is  not  perceived  that  these  ^ow&ts  exercised  by 
tibe  Courts  are  less  local  than  those  granted  under  tb 
act  of   1856.     See  Ang.    &  Am.  on  dnrporatioiis,  ppt 

ft»  Thara  is  «iQt  a  delegaftioa  of  the  power  of  the 
I^agiplature  in  this  case.  It  is  a  general  law»  inc<M> 
poralmg  aU  p^voad  who  may  seek  to  avail  tiiemsdveB 
of  it. 

The  Court  does  not  grant  the  diarter  of  incoipcra- 
tioa*  The  Court  has  no  discretionarir  power  in  grant- 
ing or  refusing.  The  .province  of  the  Circuit  Comt  ia 
flona  to  decide  whether  the  parties  ^plying  ham 
brenght  Ihemselves  within  the  provisions  of  the  statdte* 
li  SO)  they  .become  corpmRate,  and  are  therefine  al 
Mberty  to  proceed  i»  the  exerciiie  of  the  privileges  ap- 
plied for* 

The  Circuit  Court  is  made  the  agent  to  decide  if 
the  law  is  compUed  with,  and  see  that  the  laws  and 
aonstitutioj(t  are  not  fofringed. 

.3.    It  is  insisted  by  the  Attorney  Genesal  dial  die 
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petition  setting  forth  the  powers  and  privileges  i^hlch 
ihe  peordes  design  to  exercise,  is  repugnant  to  ttm  pro- 
viso of  the  act  declaring  that  no  banking  poirers  sha& 
be  exercised  under  this  act. 

There  are  no  banking  powers  enumerated  in  the 
petition.  Because  banks  dp  exercise  some  or  even 
most  of  the  powers  therein  enumerated,  is  no  argument 
that  they  are  banking  powers  witiiin  the  meaning  of 
the  act  against  it.  Brokers  also  exercise  the  same 
powers,  and  it  is  competent  for  any  individual  to  ex* 
ercise  all  these  powers. 

The  distinguishing  feature  of  a  bank  at  this  day,  is 
its  power  and  privilege  of  issuing  its  notes  for  circu- 
lation. Any  individual  or  company  could  also  do  this 
but  for  the  prohibitory  act  of  1827.  There  may  be 
banks  of  deposit,  of  discount,  and  of  circulation.  Hero 
they  are  united.  But,  neverAeless,  the  prohibition 
against  the  exercise  of  banking  powers  utii^^  be  re- 
ferred to  the  power  of  issuing  notes.  Because  that 
is  the  only  feature  of  a  bank  which  may  not  be  ex- 
ercised by  any  individual  without  any  express  grant 
firom  the  Legislature.  See  the  opinion  of  the  Legis- 
lature in  the  charter  granted  at  page  74  of  the  acts 
of  1856. 

MoKiNHEr,  J.,  dddvered  the  opinion  of  the  Court 

This  is  an  appeal  in  error,  in  behalf  of  ihe  State, 
from  the  action  of  the  Circuit  Court  of  Knox,  at  the 
June  Term,  1856,  granting  to  the  drfendants  a  eharUr 
of  incerporation,  by  the  corporate  name  of  ^e  '^  Knox- 
▼ille  Savings  Institatien.^      This  proceeding  purports  t^ 
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Imi  iaamitd  upon  ao  aet  «f  tlie  GSeiMral  AmmMj^  cb 
9M,  passed  oa  the  2«tb  of  Febroaiy,  1850^  eatHM  '<a» 
4el  to  mUkorite  ike  Jbrmation  <f  cunpmiieB^  and  r^^vkk 
private  and  loeal  affaire^  and  rehtneh  the  expen9e$  cf 
illation/* 

This  is  an  ntmcflpdiiiary  ael.  The  first  asotioa 
prafiisiies  to  vei^  th^  power  in  regard  to  friyete  and 
local  ^aire^  in  the  seYeral  Cimait  Coarts  of  tius  Stalie, 
aad«r  eertaiii  UmitatiotKi  and  restrictions.  The  ssv^ 
seetioDs  provide  thai  any  wunber  of  persons,  not  lev 
than  three,  may  <*  associate  themselves  together  for 
the  purpose  of  parsui^g  or  eanyii^  on  any  branch 
or  hranehes  of  manufactory,  mining,  mechanical,  cheni> 
ieal,  «  ofSi^r  business;  fox  promoting  education,  scienfee, 
01*  art;  for  erecting  ferries  or  mill  dams;  far  eslabliali' 
ing  insnraaee,  fire,  savings,  navigation,  commercial,  or 
agricultural  business ;  building  or  loan  aasociatioBfl ;  at 
aiiff  other  pursuit^  hmneset  or  occupation^  ot-  callingt  vAick 
may  he  lawfuBy  carried  oa,  or  engaged  in^  in  this  Statt, 
for  private^  eooial^  publie,  or  munieipai  purposes,^  And, 
in  addition,  the  leth  section  declares,  "That  the  provi* 
sions  of  this  act,  and  the  aot  of  18&0,  ch.  181,  skaB  ex- 
tend to  oH  eodetiei^  charterer  or  associatianSy  which  mag  h 
formed  for  the  promotion  of  benevolence^  religion^  or  mot' 
ality;  or  for  the  protection  of  the  property  or  persons 
of  the  tmembers  thereof^  or  for  their  social  improvement, 
so  far  as  the  same  are  applicable.'^ 

The  process  of    iaoorporation  is  this:    The  persons  % 
desiring  to  be  incorporated  are  simply  r^uired  to  pre* 
sent    a    petition   to    the    Cinmit    Court    of  the   coiui^ 
^  where  t]y  company  or   principal    office  of  the  eom* 
pany  is  located  or  to  be  kept,"  setting  forth  the  name 
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Mmtfied  to  deiigoftte  iaoh  comjfBtkyi  tho  i^aee  cw 
plaoes  where  tbe  biviiiiavB  of  rach  oomptny  is  to  be 
oondacted,  and  the  kind  or  brandiea  of  biitt>eiii»  pur- 
■oft»  or  occupatioii  to  be  eeiried  on,  the  total  amoont 
of  the  capital  stock  of  such  company »  &c«i  the  namei 
and  residenee  of  the  stockholden;  ihf  f^w$f$i  dtttitSy 
IuUnlitie9f  righi$  and  privihgw  oj  the  members  of  th$ 
company^  4^.,  and  if  it  shall  appear  to  the  Cowrtt 
that  the  poweni>  duties,  liabittties,  rights,  or  privileges 
aasomed  for  said  eompany,  qr  the  proviaions  contained 
in  said  petition,  are  not  repugnant  to  the  proviijk>as  of 
this  act|  or  to  the  Constitution  and  hhvm  of  tbki  State, 
or  of  the  United  States,  the  Co^irt  is  to  ovd^r  the 
petitipn  to  be  entered  of  record}  in  a  bogfc  to  be 
kept  for  tfaAt  purpoee,  and  to  order  ftirther,  <^that 
said  eomptoy  be  formed  in  aooordaace  with  the  pro- 
visions  of  this  act"  And  upon  filing  a  copy  of  the 
record  of  the  Circnit  Ooiirti  in  the  office  of  the  Seo^ 
retary  of  State,  the  process  is  completed,  and  the 
persona  named  in  the  petition,  ^  their  aesodates^  sue* 
eeeeore  and  aseignai^  are  thereby  ^*  created  a  body 
politic  and  corporate."  And  in  addiU<Mi  to  the  ordi^ 
naiy  powers,  eveiy  company  incorporated  under  this 
aet,  is  made,  ^^  capable  ef  iugvug^  eelling  and  canveif^ 
iiigt  any  lands^  tenements  and  heredUaments^  goodh  ^eares 
and  merehandiee^  tokatsoepery  necessary  or  useful  for  said 
company  to  carry  on  tkeir  pursuits^  business  or  occupa^ 
tion:' 

The  act  further  provides,  that  any  company  which 
Q&ay  be  formed  under  its  provisions,  ''  may  increase  or 
diminish  its  capital  stocky  on  majr  extend  its  business  to 
any  other  branch  of  busiiuss,  or  mag  change  the  terms 
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of  its  chartered  rights,  prhrileges  etnd  pomere^  hj  petir 
tlon  to  the  Glroait  Court  in  the  mode  before  stated. 

•  It  is  farther  declared,  that  ike  liabUity  of  ike  siock- 
koldere  skaU  not  exceed  the  amount  of  the  stock  suk- 
scribed  bg  each. 

The  Bharea  of  stodt  are  made  traiurfioTable  on  die 
bookfl  of  the  company,  *^in  suck  manner  as  the  ln^4aws 
may  provide. 

The  proffAso  to  the  fifth  section  declares,  ''tiiat  no 
company  formed  nnder  the  provisionB  of  this  law, 
shall  have  or  exercise  any  banking  powers  whatener/* 

All  existing  laws,  **  contravening  the  provisions  of  this 
IdNcr,''  are  expressly  repealed. 

All  charters  of  incorporation  under  this  act,  are 
perpetual — no  limit  is  affixed  to  their  duration.  They 
are  likewise  irrepealable-^no  power  of  repeal  is  re- 
served, nor  is  any  power  of  control  or  supervision 
whatever  retained  by  the  Legislature,  or  lo^^ed  in  the 
Courts. 

The  foregoing  are  some  of  the  more  striking  fea- 
tures of  the  act,  and  all,  perhaps,  that  need  be  noticed 
for  our  present  purpose. 

The  so-called  charter  under  consideration,  aasumes 
for  the  company  the  benefit  of  perhaps  all  the  rights, 
powers  and  privileges,  authorized  by  the  act,  and  goee 
beyond.  It  assumes,  and  has  Hie  power  expresdy 
confeired  upon  it,  in  the  face  of  the  prohibition  of 
the  "  exercise  of  any  bankiug  powers  whatever*^ — the 
right  to  discount  notes,  bug  and  sdl  stocks,  deal  in 
exckange,  gold  and  silver  coin,  and  uncurrent  bant 
notes,  and  to    "  issue  receipts  for  money  deposited?'* 

It  is  further  provided  that  infants  and  femes  covert^ 
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may  make  depoiite  in  said  institationy  and  that  iadi 
depoflitea  ^  shall  be  for  their  own  separate  u$e^  free  from 
other  control  or  contract  tohaUver" 

A  tax  is  likewise  voluntarily  imposedj  the  act  being 
silent  on  the  subject  of  taxation,  payable  to  the  State 
annually,  of  one-half  of  one  per  cent,  on  each  share 
of  capital  stock,  *^  which  shaU  be  in  lieu  of  all  other 
taxes.** 

The  case  is  brought  into  this  Court,  under  the  pro* 
vision  of  the  fourteenth  section,  which  makes  it  the 
duty  of  the  Attorney  General,  to  represent  the  State, 
in  all  applications  i^ider  this  act. 

Two  general  otgections  are  urged  against  the  valid* 
ity  of  the  present  charter:  First,  that  its  provisions 
to  some  extent,  are  inconsistent  vrith  the  act  And» 
secondly,  that  the  act  itself  is  repugnant  to  the  Con* 
stttntion. 

The  multiplication  of  corporations  of  various  kinds, 
in  several  of  the  American  States,  has  long  been  re- 
garded as  a  serious  evil  by  many  of  our  most  enlighten-i 
ed  statesmen,  and  jurists.  It  has  been  attempted  in 
some  of  the  States,  to  check  their  inivease  by  eon* 
stitutional  restrictions.  Such  was  the  purpose  of  the 
provision  in  our  amended  Constitution,  limiting  the 
ereation  of  corporations  to  such  as  might  be  deemed 
''expedient  for  the  public  good."  The  rage  for  corpor- 
ations is  not  easily  to  be  checked.  The  immense 
power  which  a  laige  consolidated  capital  insures  our 
business  of  every  kind,  and  still  more,  perhaps,  the 
impunity  secured  by  incorporation,  to  the  persons  and 
property  of  the  members,  from  liability  few  the  debts 
of  the  corporation,   beyond  the    amount  vested  in  the 
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e^Mlal  stock,  naturally  eiloogh  aooouati  for  the  cai- 
treme  eagemesi  with  which  they  arc  Bought,  and  two 
often  granted,  at  the  saorifiee  of  the  pnhlio  good. 

The  atlempti  to  fadtttate  their  mnltiplicaljon,  by 
the  act  under  oonaideratiim,  is  alarming  to  'eveij  n- 
fledfag  mind.  A  local  tribunal  is  constitnted  in  eaek 
county  of  the  State,  with  fidl  power  to  create  corpo- 
rations of  eveiy  Bort,  municipal,  public  or  privote, 
eoclesiastical  or  lay,  civil  or  eleemoeynaiy,  and  fiir 
every  pomible  purpose,  within  the  scope  of  the  cot- 
sUtntion  and  general  lawo.  No  other  restrictioii  1901 
the  powers  to  be  granted,  is  to  be  found  in  the  ael, 
except  the  prohibition  in  respect  to  *<  banking  poiros.'* 
A  remaikable  feature  of  the  act  is,  that  the  penNS 
seeking  to  be  incorporated,  are  at  liberly  to  (im, 
and  preacribe  for  tbemselyes,  as  a  matter  of  ii|Mi 
whatever  rights,  powers  and  privileges  they  naj 
choose  to  exercise.  In  this  respect,  the  Court  has  no 
discretion.  However  unwise  in  themselves,  of  contniy 
te  public  policy,  or  mischievous  in  their  tendency,  the 
provisions  of  their  charter  may  be  regarded,  yet,  if 
they  be  not  positiv^y  repugnant  to  the  act,  or  to  tht 
constitution  and  general  laws,  the  Court  cannot  refoM 
to  grant  the  charter*  The  powers  granted  to  differeat 
corporations,  for  the  same  general  purposes,  may  U 
as  diverse  and  conflicting  as  are  the  views  and  opin- 
ions of  the  dilBTerent  tribunals  granting  them,  aad  thtfo 
is  no  arbiter  provided  to  decide  between  them.  ^^ 
corporation  is  a  petty  sovereign,  williin  its  own  sphere. 
Each  corporation  dius  created,  may  increase  or  di- 
minish its  capital,  may  change  its  chartered  righti, 
may  extend  its  operations  to  any  other  kind  of  bosinetf, 
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may  traffic  in  laads>  or  goocb,  may  transfar  ito  stoek 
in  sncb  manner  as  it  may  dioote  to  adi^li  and  all 
this  it  may  do,  of  its  own  mere  pleasure.  And  the 
corpcHrate  body,  so  oonatitated,  is  wholly  irresponsible 
to  the  publioi  or  to  individuals  with  whom  it  may 
have  dealings,  no  seenrity  or  indemnity  being  reqnired 
by  the  act.  Its  charter  is  perpetual  and  irrevocidde* 
It  is  suligect  to  no  supervision  or  control.  And  all 
lavTs  contravening  the  provisions  of  the  aAt,  under 
which  it  is  incorporated,  are  repealed.  It  is  scarce^ 
necessary  to  remark,  that  a  grant  of  corporate  priv* 
lieges  to  private  corporations,  involving  private  rigfatSi 
is  in  the  nature  of  an  executed  contract,  and  cannot 
be  revoked. 

The  extraordinary  provisions  of  this  act»  were  its 
validity  admitted,  would  demand,  that  it  should  be 
scrutinized  and  construed  with  great  strictness;  and 
that  every  assumption  of  power,  not  intended  to  be 
granted,  should  be  care&Uy  guarded  against  Bat,  in 
our  view  of  the  case,  this  does  not  become  necessary 
lor  the  present  decision.  It  is  sufficient  to  say,  in 
general  terms,  that  the  charter  before  us  is,  in  several 
respects,  inconsistent  wilii  the  act.  It  confers  power 
to  discount  notes,  deal  in  exchange,  dcc.»  in  palpable 
violation  of  the  provisions  against  the  exerdse  of 
**  banking  powers."  It  arrogates  the  power  to  place 
*  deposites,  made  by  tnfanis  and  femes  covert,  beyond 
the  reach  of  parents,  husbands  and  all  other  persons; 
Sknd  even  beyond  the  control  of  the  law.  And  it 
osurps  the  power  of  taxation;  and,  in  addition,  exempts 
the  corporation  firom  ftirther  taxation,  for  all  flrture 
time.     But,  holding  the  entire  charter  to  be  a  nullity, 
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Upon  aaother  ground,  we   need  not  dwell  npoa  olgee* 
tiontf  to  particular  provisions. 

And  this  brings  as  to  tke  second,  and  more  im- 
portant olgectioa  —  the  invalidity  of  the  act  itself. 

The  act  was  designed, — as  is  manifest  from  tiM 
porposes  avowed  in  the  bill,  as  well  as  from  the  ex* 
press  terms  of  the  first  section, —  as  .an  tmqaaliCied 
tranafer  of  the  exerobe  of  the  power  to  grant  oorpo* 
rate  privileges,  from  the  Legisiatore  to  the  Conits; 
and  probably  was  intended  to  exhanst  the  poiver  of 
the  Legislature,  in  respect,  at  least,  to  all  sach  ccurpo- 
rations  as  are  within  the  purview  of  the  act.  And 
the  question  is,  can  the  Legislature  divest  itself  of  this 
power,  by  a  devolution  of  the  power  on  the  judicial 
department,  or  otiier  substitute? 

The  constitution  of  this  State  (art.  11,  §  7)  declares, 
that  ^'The  Legislature  shall  have  no  power  to  sus- 
pend any  general  law,  for  the  benefit  of  any  particu- 
lar individual;  nor  to  pass  any  law  for  the  benefit 
of  individuals,  inconsistent  with  the  general  laws  of 
the  land ;  nor  to  pass  any  law  granting  to  any  indi- 
vidual'or  individuals,  rights,  privileges,  immoifities,  or 
ezemptionB,  other  than  sudi  as  may  be,  by  the  same 
law,  extended  to  any  member  of  the  community,  wko 
may  be  able  to  bring  himself  within  the  provisionB 
of  such  law ;  provided  ahoaysy  the  Legislature  xhM 
have  power  to  grant  such  charters  of  incorporation  cm 
theg  may  deem  expedient  jor  the  puUic  good^ 

It  is  argued  by  the  counsel  for  the  defendants,  tiiat 
this  proviso  is  not  to  be  regarded  as  a  substantive 
grant  of  power.  That  the  pow^  to  grant  corporate 
privileges,  is   properly   an   original,  inherent,  legislative 
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ftmction ;  and '  that  the  sole  design  of  the  prov^aa  was, 
to  exclude  the  interprettttion  of  the  preeeding  pro- 
htbitoiy  claoBefl,  as  a  denial  of  the  power  to  the  Leg* 
islature  to  exercise  this  fnnetion,  in  as  ample  maaaes 
as  it  before  existed.  That  the  effect  of  this  prayiso^ 
is,  to  leave  this  power,  and  the  mode  of  its  exercise, 
to  the  discretion  of  the  Legislatore,  as  one  of  the 
powers  incident  to  that  department  of  the  govemmeatf 
narestrioted  by  anything  in  the  constitation.  And 
ftom  this  position  the  conolunon  is  deduced,  that  it  is 
ocMDpetent  to  the  Legblature  to  delegate  the  exercise 
of  this  power  to  the  Courts,  or  any  substitute  it  may 
be  thought  proper  to  select. 

If  the  effect  •of  the  proviso,  were  that  supposed  in 
the  argument,  which  we  do  not  admit,  the  conoln8i<Ri 
Is  by  no  means  legitimate* 

In  England,  corporations  are  created  either  by  aot 
of  Pariiameat,  or  by  letters  patent  from  the  Crowa4 
And  it  seems  that  the  Kiag  may  grant  to  a  sutgect 
a  general  power  to  establish  corporations.  The  sub* 
ject  upon  whom  this  power  is  confmred,  however,  is 
viewed  as  only  the  instrument  of  the  Crown  ;•  and 
the  act  of  incorporation  is  regarded  as  the  act  of  the 
King,  upon  the  principle  ^^t  facif  per  aiiumy  facii 
per  se.**  But  this  doctrine  is  wholly  inappUoaUe.  in 
this  country.  Here,  corporations  are  created  only  by 
statute*      In  this  State  they  cannot  exist  otherwise* 

In  the  theory  of  oar  government,  all  sovereignty  is 
inhereat  in  the  people,  the  constitntioB  of  this  State 
so  expressly  declares.  It  fiirther  declares,  (art.  2,  ^  I,) 
that  «The  powers  of  the  goverameat  shall  be  divided 
into  tfuree  distinct   departments,  the   legislative. 
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tm  and  jodkial.'*  And  saetioa  tvno,  that  no  one  of 
thMe  departmentB  *^  shall  ezerei$g  fifty  ^  tke  ptmoen 
properfy  bchnging  to  iUkir  af  ike  ctkert^  euepl  tii  Urn 
tame  herein  directed  or  permUiedJ'  Thns,  eadi  depart* 
mem  ia  limited  witliiii  ili  own  iq^iopriate  apliera. 
To  each  kaa  been  delegated  bj  the  people — wlioaa 
agents  they  are — snob  portion  of  sovereignly  as  waa 
deeasad  expedient>  On  the  one  hand,  nei&er  can 
aaaime  the  ezeraae  of  any  of  die  powers  confieciad 
upon  eidier  ot  the  othcra;  nor,  on  the  odter,  ean 
either  diVeirt  itself — by  transfer  to  another  departmeali 
or  other  sub-agent—- of  any  portion  of  the  power  ex* 
pressly  confided  to  its  own  enreise,  except  in  Tirlaa 
of  an  explicit  authority  to  &at  efiect,  given  by  the 
oonstitntion  itself. 

It  is  obvious,  then,  that  the  oonatarnotion  of  the 
proviso  to  tiie  se? enth  section,  contended  for  by  the 
defendant's  counsel,  does  not  aid  the  arguaaoKt  in  iavar 
of  the  authority  of  the  Legislature  to  delegate  to  lbs 
Courts  the  power  of  entahlfshing  corporatiotts.  For 
whether  this  power  be  viewed  simply  aa  tiie  exereiae 
of  an  ordinary  fonction  of  legislation,  upon  which 
the  oonstitutton  has  inqposed  no  restriction;  or  aa  tte 
exercise  of  a  power  derived  by  express  grant  fiom 
the,  oottstiiotion ;  itill,  in  dtiier  aspect,  h  is  a  power 
property  belonging  to  die  legidative  department,  aad 
being  such,  its  exeroioB  by  mther  of  the  other  depart- 
ments, is  prohibited  by  tfai  eonstitationai  provMon 
above  cited.  Thrae  ean  be  no  sndi  tliiag^  under  Use 
constitutian,  as  the  dsvoltUiott  of  powet  by  one  depart* 
meat  upon  another,  unless  by  special  authority  of  tisa 
eonstitntion  iftseli^  and  none  aaeh  existi  in  reAraaoe  ta 
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the  power  in  qiteetion.  The  delegation  of  sorereigil 
power  ia,  in  itself,  an  aet  of  «overetgnty»  and  eaa 
only  be  made  by  tiie  constitnent  body  in  whom  the 
original  power  reeides)  or  fay  its  exprew  anthority. 

It  is  tnie,  the  legislative  power  is,  in  some  respoeli) 
*Uhe  sovereign  power  of  the  State.''  Its  oonstitotional 
powers  are  much  more  extenmve,  and  less  capable  of 
being  circumscribed  within  precise  limits,  than  those  ^of 
either  of  the  other  departments;  yet  the  constitalioa 
has  prescribed  certain  bounds  which  it  cannot  trans^ 
cend,  and  beyond  these  limits  its  ads  are  void. 

If  the  Legislature  might  do  what  has  been  attempt^ 
ed  by  this  act  imder  consideration,  that  system  of 
checks  and  balances  introduced  into  our  forms  of  gov* 
emment,  both  state  and  federal,  and  founded  on  the 
distribution  of  powers  between  the  several  departments, 
on  which  the  safety  of  our  free  institutiotts  has  ever 
been  fbund  mainly  to  depend,  might  soon  be  destroyed. 
But  we  construe  the  proviso  to  be  an  abridgement  of 
the  power  of  incorporation.  The  power  is  conceded, 
but  the  purpose  fbr  which  it  may  be  exercised  is  also 
declared,  namely,  "for  the  puUio  good.**  The  Legi#» 
lature  may  not  grant  charters  of  incorporation,  ad 
tiUtun^  for  any  and  every  purpose;  but  only  ^such 
ehartere ''  aa  may  be  '*  expedient  for  the  public  good*^ 
The  power  is  net  general.  It  is  qualified  and  ro* 
stricted  by  the  specification  of  the  purpose  for  whidi 
it  may  be  exercised. 

We  therefore  hold,  Aiat  the  act  under  consideration 
is  inconsistent  with  the  constitution  and  void.  FinA^ 
because  it  attempts  to  vest  the  judicial  department 
with  tiie  exercise  of  &  power  which  belongs  ex^osiveljf 
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to '  the  Legislatare ;  and,  in  additaon,  it  awnmes  to 
traiiflferi  what  the  Legislatore  did  not  possess,  nwlimit- 
ed  power  to  grant  charters  of  incorporation,  for  aU 
cdhceivable  porposes,  at  the  will  and  pleasure  of  tlie 
applicants,  wholly  irrespective  of  the  **  public  good," 
and  even  contrary  thereto. 

And,  secondly,  because  the  L^iislatore  itself  is  bat 
am  agent  of  .the  people.  Its  entire  authority  is  merely 
a  delegation  of  power  from  the  constitaent  body — the 
people;  its  members  are  .the  chosen  and  confidential 
depositories  of  the  law-making  powar  of  the  govern- 
ment; to  whom*,  in  the  most  emphatio  sense,  are 
oonfided  personally  the  most  important  and  sacred 
govermental  trusts  —  trusts  which,  in  their  very  nature 
and  intention,  must  be  exercised  in  person,  the  idea 
of  a  transfer  or  delegation  thereof^  being  in  direct 
opposition  to  the  design  and  ends  of  their  creation. 

But  it  is  argued  that  the  validity  of  this  act  may 

be    maintained    under   section    eight   of  the    article  of 

the  constitution  before  referred  to.     That  section  is  as 

follows,    **The  Legislature  shall  have  the  right  to  vest 

euch  paicers  in    the    Courts  of  Justice,  with    regard  to 

private  and  local  affaire^  as  may  be  deemed  expedieni." 

This    clause    follows    in    immediate    proximity,  that 

upon  which  we  have  just  commented,  which    confides 

the  power  in  question  to  the    Legislature.      And  it  is 

dbvious,  that   the   framers  of  the   constitotion  did   not 

intend,  by  this  clause,  that   the    Courts   should  be  itt- 

vested  with  the   power  of  cooferriog   corporate   eapaci- 

tiee  and  privileges^  in  the  proper  and  general  sense  of 

these    terms.      This  power,    by    the    preceding   claoae, 

had   been   distinctly,   and   in   explicit   terms,  vested  ia 


SEPTEMBER  TERM,  1856.  N'T 


The  State  vt,  B.  P.  Armstrong,  ei  tfl. 

the  LegislaCtare ;  and  tt  would  he  in  violation  oT  every 
jost  principle  of  interpretation  to  assame,  tliat  If  it 
*were  Intended  "that  the  Courts  might  be  vested  con* 
currently,  for  some  purposes,  with  the  exercise  of  a 
power  properly  belonging  from  its  nature,  to  the  Leg- 
islature; and  previously  granted  to  that  department-^ 
that  such  intemtion  would  not  have  been  idecltfred  in 
^express  terms. 

And  there  is  Midi  an  apparent  incongn:dty  and  un<- 
fitness  in  the  scheme  of  erecting  some  seventy  odd 
local  tribunals,  each  clothed  with  the  power  to  grant 
charters  of  incorporation,  to  all  persons,  and  for  all 
purposes,  as  to  forbid  any  amplitude  of  construction, 
for  the  purpose  of  sustaining  the  act  in  question. 
But  there  is  little  room  for  oonstruction  in  reference 
io  this  clause.  We  mmit  suppose  that  the  framers  of 
the  constitution  intended  what  their  language  naturally 
imports.  In  the  one  cfause,  they  speak  of  the  power 
to  grant  '^c^arters  of  incorporation,'^  and  dispose  of 
that  pciwer  by  intrusting  it  to  the  Legislature.  In 
the  other  clause,  they  merely  speak  of  "powers'*  in 
regard  to  *'^vate  and  local  affairs."  This  term 
**  powers,"  it  must  be  admitted,  is  not  very  definite; 
yet  the  distinctioii  between  the  object  and  purposes 
contemplated  by  the  two  clauses,  is  pefifhaps  as  obvi- 
ous  and  as  marked  as  is  the  difference  between  mere 
matters  of  the  nature  of  county  police,  which  do  not 
need  the  machinery  of  «  corporation  for  their  attain- 
ment;  and  those  matters  of  more  important  and  gen- 
eral concern,  afeetijig  the  ^*puUic  good!*  which  demand 

tibm     facilities    and     elclushre     benefits     of    corporate 
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capadtiet  and   privOeges,  in    order   to   tlneir    sncoesi^ 
•peratioo.  y 

When  the  important  diffa^nce.  is  considered,  betvi«| 
the  power  to  create  a  corporate  body,  with  aU  \ 
ezchiflive  ptiyileges  and  ezemptionB,  to  be  held  in  pt 
petaal  succession;  and  the  sin4>le  power  to  co4 
certain  previouBly  defined  rights  and  privileges,  npo 
individnals,  as  natural  persons,  to  be  held  aiMl  eqjojed 
or  transferred,  as  other  civil  rights;  we  can  readi^ 
enough  undemtaad  what  was  designed  by  the  dsose 
of  the  constitution  aew  under  consideration. 

It  wasi  ttcr  doubt,  thought  to  be  enough,  for  tk 
conveadeoQe  and  well  beuig  of  the  coannanity,  Oat, 
by  «  general  law,  to  be  enacted  by  the  LegidateNr 
and  made  applicable  to  all  persons  who  might  briaf 
themselves  withm  its  {vovisions,  the  Coarte  nught  b 
empowered,  as  the  instruments  of  the  Legklatare,  to 
grant  to  individuals,  ae  citizens  and  membas  of  tke 
community,  such  rights  and  privileges,  de&ied  by  law, 
in  regard  to  matters  of  a  purely  private  and  local 
nature,  as  the  Legistature  should  deem  it  eiqpedieni  to 
bestow. 

An  authority  of  this  nature  had  befcr  ixapsxtei  to 
the  Courts,  in  various  instances,  by  the  Legislate 
prior  to  the  introduction  of  this  cktnse  into  the  amesd- 
ed  constitution  of  1834;  and  these,  and  such  lib 
rights  and  privileges^  were  contemplated  by  ito  pn^ 
visions. 

The  case  before  us  does  not,  howev«r,  requM  A^ 
we  should  attempt  to  define  the  preeiee  extent  of  the 
'^  powers"  within  the  purview  of  the  clanse.  It  v 
sufficient  for  the  present  case  to  determias,  as  wb  i0^ 
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^^>  that  it  does  not  anthorize  tke  Legblatore  to  iATMt 
the  Courts  with  power  to  grant  "eharlers  of  incorpo* 

**ll      ration." 

(iib.ii  The   order  of  the   Cirenit  Coart,  iaeorporatiiig   the 

^'Knorville  Savings  Institiition/'  will  therefore  be  re- 
t       versed   and   annulled,  the    application  be   refnsed,  and 

|Ril|i       the  petition 

ell  1^1 

IRS 


«    »■»       ■■■    I   I  — ^*»»i^^^*^—— p< 


,  WiLKors  WoLrsirBAamB  vs.  Josira  Standcfbs. 

all 

EzBXPTiOHf .    iie<  o/  1888,  e4.  80.    Pkadk^^    SvidenML    Undtr  tli«  yro* 
vf  TiBions  of  the  ftot  of  1888,  clis  80,  a  lingle  ox  is  exempt  from  exeemtlon. 

In  the  hands  of  the  head  of  a  fhmilj  irho  has  no  hone,  mule  or  yoke  of 
esen.    But,  it  develvef  upon  the  pvij  otoimfag  nch  exsmpiien,  to  an* 
and  proTo  that  he  is  the  head  of  a  family,  and  that  h^  has  ss  hoxfls» 
0  mnle  or  other  joke  of  oxen. 


FSOIC   HAXOOCK. 


TUs  was  aa  aotion  of  trover,  from  dM  Citcait 
Oonrt  of  Hancoek^  brought  by  Staadifer  against  Wot- 
Ibnbarger,  to  reoover  the  value  of  an  <mx,  lefied  upon 
by  the  latter  as  an  officer,  and  claimed  by  the  formes 
s»  exempt  from  ezeention,  under  the  act  of  1888,  eh. 
Ml      At  tho   Felmaiy   Ttim,  1868)  beftva   Fsimamm, 


•M  KNOXVILLE 


WilldM  Wolfenlwrfcr  m.  JoMph  Staadifc 


Judge,  there  was  verdict  and  jadgment  for  the  plain^ 
tiff.      The  defendant  •  appealed  in  errw. 

J.  B.  HsmuLLy  for  the  plaintiff  in  etrcM-. 

H.  T«  Hatmcs,  for  the  defendant  in  error. 

Hasus,  J.,  delivered  the  opinion  of  the  Court: 

The  bill  of  exceptions  and  arguments  In  this 
cause  present  two  questions.  First,  by  the  provisionfl 
of  the  act  of  1833,  ch.  80,  is  a  single  ox  exempt 
from  execution,  in  the  hands  of  the  head  of  a  familj, 
who  has  no  horse,  no  mule,  nor  a  yoke  of  oxen? 
Secondly,  if  so,  does  it  devolve  on  such  party,  claim- 
ing the  protection  of  the  statute,  to  aver  and  prove, 
that  he  is  the  head  of  a  family;  that  he  has  no 
harse,  no  mule,  nor  any  other  yoke  of  oxen? 

On  the  first  point,  we  think  it  is  clear,  that  as  the 
object  of  the  Legislature  was  to  protect  poor  persons 
who  were  the  heads  of  families,  in  the  eiyoyment  of 
such  articles  as  are  exempted  from  execution  by  the 
statute,  for  the  support  of  their  families,  when  ench 
person  has  only  a  single  ox,  having  no  horse  or  mule, 
he  may  well  claim  the  protection  of  the  statute  and 
is  fully  embraced  by  its  provisions. 

It  would  be  a  strange  coinstruction,  and  as  w^e 
ihink,  directly  in  conflict  with  the  policy  of  the  Leg- 
islature, to  hold  that  when  such  person  was  the  owner 
of  two  oten,  he  might  retain  both,  but  when  he  had 
but  one,  ''that  should  be  taken  from  him''  and  given 
to  his  ereditors.      If  he    had    had    twice  as   much,  he 
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might  have  retained  it,  but  as   he  had  but  little,  that 
little  shall  be  taken  away  from  him  which  he  had. 

Whether  such  animal  was,  or  was  not,  an  ox,  is  a 
question  proper  for  the  jury.  If  he  had  been  used 
for  such  domestic  purposes,  then  it  is  immaterial  what 
his  age  or  strength  may  be. 

Upon  the  second  proposition,  we  think  it  equally 
clear,  that  to  bring  himself  within  the  provisions  of 
the  statute,  the  party  should  aver  and  prove,  that  he 
is  the  head  of  a  family  and  that  he  has  no  horse  or 
mule,  nor  a  yoke  of  oxen,  as  the  statute  only  exempts 
from  execution  one  horse,  one  mule,  or  a  yoke  of 
oxen;  he  must  aver  and  prove  he  had  neither,  except 
the  one  levied  upon  by  virtue  of  the  execution. 
Without  such  averments  in  the  declaration,  and  proof 
to  sustain  them,  it  would  not  appear  that  he  did  not 
have  a  horse,  or  a  mule,  or  another  yoke  of  oxen, 
and  the  execution  would  be  a  complete  justificatioii 
for  the  seizure  and  sale  of  such  animal,  unless  it  was 
the  only  one  the  party  oyrnei.-r»Poll(trd  vs.  Tkomasonj 
5  Humph.  56. 

In  this  case,  there  is  no  proof  that  the  plaintiff 
below,  did  not,  at  the  time,  own  a  mule;  for  this 
reason,  the  judgment  must  be  reversed  and  the  cause 
remanded  for  a  new  trial. 

The  record  as  here  presented,  is  obnoxious  to 
another  fatal  objection.  There  is  neither  declaration 
nor  plea  in  the  record,  and  of  course  no  issue,  upon 
which  the  jury  could  pronounce  a  verdict. 


M»  KNOXVILI£ 


Zh*  8UU  «v.  AndffKA  Tijltr. 


Tbs  Staiv  vs.  AmMEBSDH  Tayxx>e. 


Cmnmi  A&  Law.  iVMoMv  «of^  «m<  iiirfgrtgMe.  Uttari&g  op^Wou  aid 
proToking  woida  to  a  person  in  *  public  Miemblj,  olcnla*^  to  prodaee 
m  bf«Mh  of  tht  peM6,  hj  %  piit/  amtd  witk  tedly  weapooB,  is  Botu 
indietable  offmoe. 


tBox  BLOumr. 


Thia  was  an  mdiotment  in  the  Cireuit  Court  of 
Bloant  ooontjr,  for  the  oSStnce  of  goiag:  about  armd 
with  dangeroiid  weapons  in  a  pablk  assembly,  asl 
using  in  referdnee  to  a  person  presut,  violent  and 
opprobriooB  language,  calculated  to  produce  a  bmcli 
of  the  peace.  At  the  Hay  Term,  1856,  Judge  Air 
azANDBE  pnesiding,  the  indictment  was  quashed,  aad 
Attorney  General  McAdoo  appealed  in  error  to  thk 
Court. 


SssSD,  Attorney  Greneral,  for  the  State,  cited  I 
Cr,  L.,  4  400 ;    8  Vd  Raym.  879. 


Tsioo  and  Tbmfle,  for  the  defendant,  cited  4  BI. 
Com.  107,  110;  1  Russ.  on  Cr.  48;  2  LM  Raym.  1039; 
6  East's  R.  470. 
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Habbis,  J.,  delivered  the  opinion  of  theConrt: 

The  defendc^nt  was  indicted  in  the  Circuit  Court  of 

Blount   county,    and    on    motion,  the    indictment   wfti 

quashed  by  the  Court,  and    the   Attorney    General  on 

behalf  of  the    State,   has    appealed    in    error   to    this 
Court       The    indictment,    in    substance,    charges    that 

defendant,  at  a.  public  election,  having  uixlawM  wea- 
pons concealed  about  his  person,  for  the  uBlawM 
purpose  of  provoking  one  Hiram  Bogle  to  commit  a 
breach  of  the  peace,  did  publicly,  in  the  presence  and 
hearing  of  said  Bogle,  and  divers  other  good  citizens, 
otter  and  publish  the  following  unlawful  words,  to  wit: 
^Lord  Bulldog  Bogle  is  a  liar  himself,  and  induces 
others  to  swear  lies  for  hire,  by  any  means  whatever.*^ 
^^You,  (meaning  said  Bogle,)  got  Doctor  Porter  to 
swear  a  lie  for  you.  Mar^  Bogle  swore  a  lie  foot 
jou;'*  (Mary  Bogle  being  a  sister  of  said  Hiram 
Bogle,)  and  other  insulting  and  provoking  language, 
then  and  there  did  ntter  nnlawfiiUy,  with  the  intend 
to  provoke  him,  (the  said  Hiram  Bogie,)  to  oommit  a 
breach  of  the  peace,  and  to  commit  an  asBaidt  on 
him,  the  said  Taylor,  &c.  The  only  question  is,  was 
ibis  indictment  prepeiiy  quashed?  We  think  it  was. 
^Mere  quarrelsome  words''  are  not  a  punishable  of- 
fence."—4  Blackstoae,  107.  *^Mepe  words,  such  as 
calling  a  man  a  liar,  or  a  knave,  are  not  necessarily 
eriminal."-^4  Bladcstone  top  page  110,  note  seventeen; 
d  Raymond  1029;  6  East  470. 
Let  the  judgment  be  affirmed* 


«M  KNOXVfbLBr 


Ransom.  Poe  v«.  TalentiiM  Grerw. 


Raitsom  Pos  vs.  Valentine   GitfVEi^ 


Slavdie.  TToreEf  imputing  crime  m  anothew  StaU^  An  setion  of  sUndar  may: 
be  maintained  in  this  State,  for  irords  uttered  irithin  the  jurisdiction  of 
the  Court  where  suoh  action  is  Ihstitated,  which  impute  to  the  plaintiff  tte 
oemmiflsion  of  a  orime  in  another  Statei 


reOM  JOHVSOV. 


Yaleittint)  Grever  brooghl  his  actionr  of  slander  m 
die  Circuit  Court  ef  Jolmso»  county,  against  Ransom 
PoOi  for  slanderous  words  spoken,  in  charging  that  said 
Grever  committed  larceny  in  the  State  of  Virginia. 
At  the  March  Term,  1866,  before  Judge  Pattebsov,. 
there  was  verdict  and  judgment  for  die  plaintiff.  The 
defendant  appealed  in  error. 

MiOWBLL  and  MiLLrc»AMr  for  the-  plaintiff  in   enor.. 

T.  A.  R.  NsuK>v,  for  the  defendant  in .  error. 

McKnuiET,  J..,  delivered  die  opinion  of  the   Court: 

This  was  an  action  ef  slandbr,  brought  by  Grever 
against  Poe  in  the  Circuit  Court  of  Johnson*  Verdict 
and  judgment  were  £6r  the  plaintiff  for  $5CtO  damages^ 
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Bansom  Poe  m.  Valentine  GreTen; 

Mid  ftn  appeal  in  error  to  this  Court  by  the  defandant^ 
The  question  presented  upon  the  record,  is,  whether 
an  action  of  slander  can  be  maintained  for  worda 
wUch,  though  uttered  and  published  within  the  juris- 
dietion  g>f  this  State,  impute  to  the-  pbintiff  the  com-* 
mission  of  the  crime  of  larcang  in  Kentucky  or  Virginia. 

For  the  plaintiff  in  error,  it  is  argued,  that  inas- 
much as  the  chargOf  if  true,  is  not  cognizable  or  pun*- 
ishable  by  the  Courts  of  this  State,],  tiie  actioni  for 
that  reason,  cannot  be  maintained.  The  argument 
assumes,  that  to  constitute  a  sufficient  legal  ground  foif 
an  action  of  slander,  the  words  spoken  must  not  only 
impute  to  the  plaintiff  a  criminal  offence,  punishable 
in  the  temporal  Courts,  but  furthermore,  that  it  must 
be  an  offence  cognizable  and  punishable  within  the 
jurisdiction  where  the  slander  was  pubUshed,  and  to 
whose  tribunals  resort  is  had  for  redress;  aad  conse- 
quently, that  where  the  offence  is  charged  to  have 
been  committed  within  another  jurisdiction,  no  action 
will  lie. 

If  this  were  the  state  of  the  case,  the  traducer  of 
\iA  neighbor's  good  name  might  always  insure  to  him-* 
self  perfect  impunity  by  merely  laying  the  vmu£  of 
the  alleged  crime  beyond  the  jurisdiction  within  which 
the  slander  was  published.  This  would  seem  ta  be 
most  absurd.  If  the  charge  imporiB  an  offence  forbid- 
den by  the  divine  and  moral  laws  and  denounced  aa 
odious  and  punishable  by  the  laws  of  every  civilized 
eountry,  can  it  be  of  any  consequence,  so  far  as  re- 
spects  the  iiguiy  to  the  reputation  of  the  party  ac- 
eosed,  n>here  the  offence  is  alleged  to  have  been  com- 
?      Will   not    the    accusatioii,   if  accredited,    ba 
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aUke  roiiioiM  to  the  party'i  good  name,  whather  &• 
orime  be  alleged  to  have  been  eommitted  io  Teoiiee* 
aee»  Keatncky,  or  Japan? 

Bat  it  if  Baid  to  be  a  general  prineiploi  govemiag 
the  action  of  dander,  that  words  to  be  actionable, 
witboat  special  damage,  most  impnte  the  comnuasioii 
ot  a  erime  punishable  by  law;  and  that  a  prindpal 
ground  of  the  action  is,  the  jeopardy  of  the  party  to 
the  penalties  of  the  law. 

How  is  the  prin<»{^  to  be  understood,  that  the  €&- 
fimce  charged  must  be  punishable  by  law?  C^tainl^ 
it  is  unimp<»tant,  as  respects  the  right  to  maintain  the 
action,  whether  or  not,  in  point  of  fact,  a  proseciition 
has  been,  or  ever  shall  be,  set  on  foot  against  the 
plaintiff.  And  how  can  it  be  material,  whethw  a 
prosecution  might  <xr  might  not,  be  successfully  main- 
tained against  him  for  the  supposed  offence?  The 
rules  of  law  upon  this  subject,  it  must  be  remembered, 
are  to  some  extent,  creatures  of  civil  polity,  and  juris 
positivi  merely.  Municipal  law  assumes  to  regulate 
only  the  conduct  of  individucds  in  their  various  rela- 
tions  as  members  of  civil  society.  In  this  view  it  is 
defined  to  be  '^  a  rule  of  civil  conduct,"  professing  to 
^command  what  is  right  and  prohibit  what  is  wrong. 

In  making  provision  for  the  '^  security  of  reputation,^ 
reference  was  had  to  the  criminal  code,  to  the  list  of 
offences  proscribed  by  law;  and  the  criterion  estab- 
lished as  to  what  shall  be  slander  per  se,  is,  that  the 
ehaige  must  contain  an  imputation  of  some  one  of  tlie 
efiences  therein  prohibited,  involving  crime  or  mcM^ 
turpitude,  for  which  an  indictment  will  lie.  And  the 
legal  reason  of  the  rule  that  the  offence  imputed  most 
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be  piiaishable  in  thd  temporal  ooortB,  we  BOppose  te 
be  founded  upon  the  idea  that  the  reputation  of  an 
individual,  as  a  member  of  civil  Bociety,  could  not,  exn 
oept  under  cireumfltances  attended  with  special  damagei 
be  otherwiBe  materially  ii^nred*  If  this  be  the  reaBon 
of  the  law,  it  would  seem  to  follow  that  all  that  ii 
eifsential  lo  the  maintenance  of  the  action  is,  thai 
the  words  shall  impute  the  commission  of  a  punish* 
able  offence;  and,  thereforOi  the  inquiry  would  seem 
unimportant  and  irrelevant,  whether  or  not,  for  any 
cnuse,  a  prosecution  might  or  might  not,  be  success* 
fully  maintained  in  the  given  case.  It  is  the  lmpu«> 
tation  of  the  commission  of  a  crime,  falsely  and  ma« 
Ikiously,  that  works  the  iigury,  and  forms  the  tme 
ground  of  redress  in  law. 

The  rule,  then,  that  the  offence  charged,  must  be 
punishable  in  the  temporal  Courts,  must  be  understood 
as  merely  descriptive  of  the  character  of  chaif^e  deemed 
actionable  per  se.  True,  it  is  said  in  some  of  the 
books  that  a  principal  ground  of  action  is,  the  jeopardy 
of  the  party  to  the  penalties  of  the  law.  But  is  this 
eoorrect?  The  very  term,  $landery  implies  that  the  charge 
is  fabe^  for,  if  ime^  it  is  no  slander.  And  if  the  charge 
be  utterly  false  and  malicious,  as  is  assumed  in  every 
action  for  sland^,  is  it  not  absurd  to  say  that  theyeo* 
pardy  of  the  party  is  a  ground  of  the  action?  Upon 
the  hypothesis  assumed,  the  party  cannot,  in  legal  con* 
templation,  be  in  any  jeopardy  of  legal  punishment. 

But  if  the  rule  were  as  iasisted  upon  for  the  plain* 
tiff  in  error,  it  would  avail  nothing  in  a  ease  like  the 
present. 

If  the    crime   imputed,   were    alleged  to  have  been 
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committed  in  some  place  beyond  the  limits  of  the 
United  Statea,  there  woold  be  more  plaiudbili^  in  the 
argument 

The  qaestion,  how  far  one  government  is  bound  bj 
the  law  of  nations,  independent  of  treaig  stipolation,  or 
any  recognized  prinoiple  of  comtty,  to  sarreHder  a  fu- 
gitive from  justice,  who,  having  committed  a  crime  in 
his  own  country,  has  fled  for  refuge  to  another,  is 
one  upon  which  eminent  jurists  differ  in  opinion. — See 
Story's  Conflict  of  Laws,  §§  036,  028. 

How  this  may  be,  upon  principle  or  authority,  it 
is  unimportant  to  enquire  in  the  determination  of  the 
case  in  hand.  For,  by  the  Constitution  of  the  United 
States,  and  the  law  of  Congress  in  pursuance  thereof, 
express  and  ample  provision  ii  made  for  the  surrender 
of  fiigitives  from  justice,  as  between  the  several  States 
of  the  American  Union.  In  the  theory  of  our  law, 
therefore,  the  escape  of  a  criminal  from  one  State  to 
another,  is  no  impediment  to  prosecution  and  punish- 
ment for  the  alleged  offence.  And  this  view,  of  itself, 
obviates  the  whole  force  of  the  argument. 

But  it  is  urged,  that  it  does  not  judieially  appear 
what  the  law  of  Kentucky,  or  Virginia,  li,  in  respect 
to  larceny.  In  answer  to  this  objection,  we  think  it 
sufficient  to  say,  that  as  larceny  is  an  offence  of  an 
infamous  character  contrary  to  the  moral  law,  contraiy 
to  the  common  law,  and  the  municipal  law  of  every 
civilized  country,  we  are  justified  in  presuming  that  it 
is  a  mminal  offence,  punishable  by  law,  in  all  the 
States  of  this  Union. 
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Baak  of  TenaMsee  «#.  AAdenoa,  MeDcrmot  k  Oobb. 


Bakk  of  Tennessee  vs.  Andeesoh,  McDermot  dt  Cobb. 


1.  Pliasivg.  Proee$t.  Act  of  1&27,  ch.  76,  Counterpart  of  writ.  Theftoi 
of  1827,  ell.  76,  regulating  the  service  of  process  in  suits  upon  negotiabU 
inftraments,  irhich  proTides  that  in  a  Joint  action  upon  a  negotiable  ]»- 
strument,  serrice  of  a  counterpart  of  the  irrit  on  the  drawer  thereof,  shall 
not  be  a  good  and  sufficient  seryice  to  hold  such  drawer  to  answer  such 
action  unless  the  original  writ  shall  have  been  executed  on  some  one  ef 
the  drawers  where  there  shall  be  more  than  one,  was  not  intended  for  the 
benefit  of  the  endorsers  but  of  the  drawer,  who  aloneHsan  take  advantage  of 
its  provisions.  A  plea  by  the  endorser,  therefore,  that  the  original  wrii 
was  served  upon  him  and  a  counterpart  upon  the  maker,  is  demurrable.. 

2.  Sake.  Pleas  required  to  be  made  by  the  defendant  m  propria  pertona^ 
which  purport  to  have  been  so  made,  although  signed  by  counsel  and  ver- 
ified by  an  agent,  will  be  taken  to  have  been  made  by  sudi  defendant 


FROM   HAWKINS. 


This  was  an  action  of  debt  insUtated  in  the  Circoii 
Court  of  Hawkins,  by  the  plaintiff,  against  the  defen^ 
dants,  Anderson  as  mcdcer  and  Cobb  and  McDermot 
as  endorsers  of  a  negotiable  note.  The  original  writ 
was  served  upon  one  of  the  endorsers  in  Hawkitti» 
where  he  resided,  and  counterparts  served  upon  Andei^ 
son  the  maker  in  Knox,  and  upon  the  other  endorser 
in  McMinn.  The  defendants  plead  these  facts  in 
abatement, '  to  which  pleas  the  plaintiff  demurred.  The 
Court  disallowed  the  demurrer,  but  permitted  the  plaii»« 
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tiff  to  reply.  To  the  plaintiff's  replication  tiiat  the 
defendants  having  appeared  by  counsel,  had  thereby 
sabmitted  to  the  jurisdiction  of  the  court,  there  was  a 
demmrer  which  was  allowed.  The  plaintiff  thereapoa, 
by  permission  of  the  Court,  filed  anoth^  replication  to 
the  effect  that  Anderson,  the  maker,  was  at  the  time 
of  the  execution  of  the  note,  a  citizen  of  Knox 
county,  but  at  the  time  of  the  issuance  of  the  writhe 
was  a  citizen  of  California,  and  while  sojoaming  in 
Knox  county,  the  counterpart  was  served  upon  him. 
To  this  replication  also,  there  was  a  demnrrer.  At  tiie 
June  Term,  1856,  Patteksoit,  J.,  presiding,  there  wai 
judgment  sustaining  the  demurrer  and  abatiAg  the 
suit.      The  plaintiff  appealed  in   error. 

McKoniBT,  for  the  plaintiff. 

Baitok  and  Dbaderick,  for  the  defendants. 

Cabdtbers,  J.,  delivered  the  opinion  of  the  Court: 

The  plaintiff  brought  an  action  of  debt  in  the  Ci^ 
Mil  Court  of  Hawkins,  on  the  2dth  May,  1863,  against 
Andetson,  as  maker,  aad  the  other  defeiidanti  as  en* 
dovsers  on  a  note  for  $1,386,  dated  14tii  May,  1646, 
aad  doe  in  four  months.  The  original  writ  was  served 
on  Cobb,  who  resided  in  Hawkins,  and  oountoparts  ob 
MeDermot  in  McMinn,  and  Anderson  in  Knox.  Fleai 
in  abatement  were  filed  by  all  the  defendants,  apos 
the  groand  that  the  original  process  was  not  serred 
upon  the  maker,  and  that  he  could  not  be  brooglit 
into  jCourt  upon  a  counterpart     Anderson  plead  aepa- 
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ntely»    and  the    other   defendaatB  jointly — beth  plea6 

were  signed  by  <<  Barton  &;  Deaderick,  Attornies;"  and 

that  of  Andenon  was   Tcrified   by  '^J.  W.  Deaderick, 

Agent;''  and  the  other  by  the  partLes  themselyee;  bat 

I  both  purport   to  be   by  the   parties  in   proper  person^ 

Demurrers  to  their  pleas  were  oveimled  by  the  Coorty 

I  and  leave  granted    to  reply.      The  main   question   iti 

i  whether  this  judgment  of  the  Court  was  correct* 

I  By  our  act  of  ISIS,  ch.   07,  Gamth.  &  Nich«i  415v 

i  more  than  one    suit  at  the   same    time,  against  joint 

obligors  or  makers  of  notes  or  \>bligatioBs,  was  prohib* 

I  ited,  but   all  might  be  included  in  the  same   suit,  «!«» 

j  though  they  reside  in  different  counties^  in  which  case 

provision  was  made  to    bring  them    all    to   the  same 

f<»ximi  by  the  issuance  of  counterparts  of  the  original 

writ      By  the  first  section  of  the  act  of  1820,  ch.  35, 

endorsers  might  be  included  in  the  same  snit  with  the 

makers,  or  either  might  be  sued  without  the  othera  at 

the  election  of   the  plaintiff.      By  the    third  section  of 

the  same  act.  Car.  &  Nich.,  416,  a  general  provision 

is  made  for  the  issuance  of  eoonterparts  in  all  actions 

where  suit  may  be  brought  against  two  or  more  de* 

fendants  who  may  reside  in   different  counties.      Tliis 

is  not   confined   to  suits   on  bonds   and  notes,  as  was 

the  former  act,  but  extends  to  all  actions.      The  only 

restriction  is,  that  the  suit  must  be  brought  where  one 

of  the  defendants  <' resides,"  and  the  suit  not  of  a  local 

nature. 

It  was  found  that  in  the  case  of  negotiable  instm* 
ments  this  act  was  abused  by  the  practice  of  endors- 
ing bilb  or  notes  to  some  one  where  the  suit  was 
desired  to  be   brought,  convenient   to   the  holdw,  and 
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by  the  we  of  the  eoanterpart  against  the  maker,  ti 
draw  him  to  (hat  jnrisdietioii,  wUeh  in  litigated  eaan 
was  onjOBt  and  oppressive*  To  reme<fy  &u,  the  act 
of  1827,  ch.  75,  was  passed.  It  provides,  that  ia  a 
joint  actioB  upon  a  **  negotiable  instrament,  scrrioe  of 
«  connteipart  of*  the  writ  eta  the  drawer  thereof  itail 
not  be  a  good  and  sufficient  service  to  hold  raek 
drawer,  maker  or  obligor,  to  answer  sach  action,  vst- 
less  the  original  writ  dial!  have  been  executed  oa 
some  one  of  the  drawers,  where  there  shall  be  more 
than  one." — Car.  dc  Nich.,  417.  This  added  a  third 
restriction  upon  the  general  provision  for  the  iesaanoe 
of  eoanterparts,  and  cleariy  covers  the  case,  and  m> 
tains  the  plea  of  defendant  Anderson.  Bat  it  is  in- 
sisted that  tins  is  a  plea  to  the  jurisdiction  of  the 
Coort  over  the  person  and  not  the  subject  matter, 
and  most  therefore  be  made  in  proper  person;  and  if 
by  attorney  the  benefit  of  it  is  lost,  because  the  reeog* 
nition  of  the  attomies  of  a  Court  amounts  to  a  flab> 
mission  to  the  jurisdiction  of  the  Court  over  the  pe^ 
son.  That  is  a  correct  principle,  as  was  held  by  thii 
Court  in  Shelby  4*  Caihns  vs.  Johnson  4*  Bnri,  7  Haim 
603.  But  here  the  plea  purports  to  be  in  proper  pe^ 
son,  and  not  by  attorney.  It  does  not  follow  that 
because  the  plea  was  signed  by  an  attorney,  that  it 
was  not  made  by  the  defendant.  We  must  take  die 
record  to  speak  the  truth  when  it  says  that  the  de- 
fendant Anderson,  '4n  proper  person,  comes  and  pray* 
judgment,'*  &c.  The  plea  is  verified  by  an  agent 
That  this  may  be  done,  was  held  in  Bank  of  Tennes- 
nee  vs^  Jones  and  others,  1  Swan,  891.  After  the  de 
murrer  was  overruled,  and  the  plea  correctly  held  to 
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be  good  in  abatement,  the  plaintiff  replied  that  the 
defendants  had  appeared  by  attorney,  and  therefore 
oonld  not  rely  upon  their  said  plea  in  abatement.  ThLi, 
npon  demurrer,  was  held  to  be  insufficient,  and  it  was 
then  replied  that  defendant  Anderson  had  removed  to 
and  become  a  citizen  of  California,  and  was  there 
holding  office  under  that  government.  To  this  a  de- 
murrer was  also  sustained.  There  was  no  error  in  this. 
The  act  of  1827  makes  no  exceptions  in  cases  of  the 
removal  of  the  maker. 

Although  we  thus  consider  the  matter  in  abatement 
good  as  to  Anderson,  and  the  judgment  of  the  Court, 
correct  on  the  demurrer  to  his  plea,  yet  it  is  difficult 
to  see  upon  what  ground  the  other  defendants  could 
escape  from  their  liabilities  in  this  action.  The  writ 
waa  served  on  Cobb  in  Hawkins,  where  he  resided, 
which  clearly  gave  the  Court  jurisdiction  as  to  him, 
and  then,  under  the  act  of  1820,  a  counterpart  could 
be  issued  against  any  other  material  parly,  and  by  the 
subsequent  act  of  1827,  no  exception  is  made  but  in 
favor  of  the  maker.  The  Court  therefore  erred  in« 
holding  that  the  plea  of  Cobb  &  McDermot  was  good, 
but  should  have  sustained  the  demurrer  to  the  same. 
It  may  be  that  the  correction  of  this  error  will  not  in 
the  end  be  of  any  benefit  to  the  plaintiff,  as  the  j«dg* 
ment  will  be,  that  the  defendants  will  have  liber^  tm 
put  in  such  other  pleas  as  they  choose.  But  we  can* 
not  anticipate  the  fiiture  aspect  the  case  may  assume'; 
it  is  enough  now  to  decide  the  questions  presented  by 
the  record. 

The  judgment  of  the  Circuit  Court  is  affirmed  as 

to    defendant   Anderson,   but   reversed   as   to   Cobb   dc 
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MeDcnaot,  m  to  wIiobi  the  dennmr  to  tkeir  plea  ki 
ebatement  is  Bustaiiied,  and  the  oiise  remnteded  te 
fiiHker  plea»  end  eoeh  other  proeeedinge  ee  maj  ho 
Moeeiaiy. 


Addison  Locke  vs.  McFaixs   ahd  WASScar. 


Cdits.  Seeyiritjf»  Saw  cotU  applied.  The  aeeuritj  for  eo«ts  lias  no  ligU 
to  apply  tbe  oosts  adjudged  against  him  for  the  benefit  of  tlie  plaintiC 
flaah  jadgnwnt  is  intended  as  aa  indeamity  to  the  dafwidNit,  who  hmm 
right  to  hare  the  amount  reooTered,  applied  to  the  satisfaction  «f  bja 
witnesses  and  such  other  costs  as  he  may  be  liable  for,  after  the 
lion  of  auali  aa  auj  be  due  ta  the  offioera  of  the  Co«vl» 


VBOX    BUA. 


Edward  E.  Waaaon  was  tbe  seeurity  fat  eoeto  in  a 
bond  of  $350,  in  a  certain  action  of  trespaflB,  imti- 
tnted  in  the  Cironit  Court  of  Rhea  county,  fay  James 
D.  McFalls  againet  Addison  Locke.  After  TenBet  in 
ftiYor  of  Locke,  there  was  judgment  in  Us  faTor  for 
the  entire  coets  against  McFalls,  and  againet  Waason 
la  the  extent  of  his  fiabiKty  on  the  bond.  Waason 
paid   $S50   on  aocoimt  of  the  judgment   againat    him. 
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ift  the  receipts  of  ^tnenet  Minixumed  on  behalf  of 
McFalls,  for  $238.19  and  $11.81  in  cash,  of  Court 
eosts.  This  payment  was  iwecUted  upon  the  execntiott, 
whieh  was  iasned  agatnet  McFalb/  and  retomed,  no 
property  found.  Application  was  made  to  tib»  Comt 
by  the  cenns^  of  Lodce,  to  strike  out  the  credit  and 
have  executioa  against  Wasson  for  the  amount,  which 
at  the  Jnly  Term,  1856,  was  refused  by  the  Courti 
Judge  Gaut  presiding.      Locke  appealed  in  error. 

A.  A.  Htdb,  for  the  plaintiff  in  error. 


t.  H.  Gaut,  Ibr  the  defendant. 

MoKnmr,  J.,  delivered  the  pinion  of  the  Court 

MdPalls  sued  Locke  in  an  action  of  trespass.  The 
bond  for  the  prosecution  of  the  suit,  to  which  Wasson 
was  security,  was  in  the  penalty  of  $250.  McFalls 
failed  in  the  action,  and  a  judgment  was  rendered 
against  him,  in  favor  of  Locke,  for  the  entire  costs 
of  the  suit,  and  against  Wasson,  the  secarity,  to  the 
extent  of  the  penalty  of  the  bond.  The  biM  of 
costs,  as  taxed  by  the  deik,  amounted  to  the  sum  of 
$638,80.  Execution  issued  upon  this  judgment,  which 
was  returned  with  a  credit  of  $250  in  favor  of  Wan- 
aon»  endorsed  thereon,  being  the  amomit  of  his  lia«> 
bility,  and  nMilu  bona  as  to  McFall's.  It  appears, 
however,  that  in  point  of  fact,  this  credit  on  the 
execution  in  favor  of  Wasson,  was  made  up  of  the 
scan  of  $11.81,  in  mauef  paid  to  the  clerk  towards 
his    eoste,    and    rec^pts    of    witnesses    summoned    on 
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behalf  of  McFaUs,  amoontiiig   to  $388.14^,  m 
aggregate  of  f2§0. 

Upon  tUfl  state  ef  facts,  Locke,  1^  his  coimsei; 
tDfiived  the  Court,*  at  a  mibseqiieiit  t^m,  to  set  aode 
and  make  void  the  credit  entered  upon  the  execatun 
fad'  favor  of  WasBon,  on  the  ground  that  it  vm  no 
discharge  of  the  judgment  against  him,  in  faYor  of 
Locke*  Bat  the  Court,  being  of  a  differemt  opiaioi^ 
refused  the  motion. 

The  question  is,  did    the  Court  err  in  refiiaing  tk 
motion.      This    depends  upon    the    effect  of  the  judg- 
ment.     The  undertaking  of  the  security  for  the  prose- 
cution of  a  suit    iB>  by  the    statute,  that   the  plaintif 
will    prosecute    the    suit    with    effect,  and    in  ease  of 
failure    of  such   prosecutioB,  pay  to   the  defendant  aD 
such  costs   and  damages    as  may  be  awarded  against 
him.      The  intention  of  the    law  is,  to  indemnify  tlie 
defendant   against    the    payment  of  the  costs  incuned 
by  him  in  his   defence;    and   this  is  the  efiiBct  of  Ac 
Judgment  in  such  case.      But  in  the  present  eaae,  Ibe 
security  cannot   be  held    liable  beyond    the  penalty  of 
hb    bond,    and    by   reason    of  the    insolvency  of  the 
plaintiff*,    the    larger    portion    of  the    costs    cannot  be 
collected.      How  then,  is  the  sum  for  which  the  seen* 
city  is  liable    to    be    applied?      Clui    the    security,  by 
his  own  act,  apply  it  ]br  the  benefit  of  the  plaintift 
who,  by  the  judgment,  is  liable  for  the  entire  coets? 
Certainly  not.      in  such    case,  the    defendant  has  the 
right  to  have  the  amount  recovered  against  the  secor 
rity — after  satisfaction  of  the   costs  due  to  the  cSSlcob 
of  the  Court — applied   to  the  satisfaction  of  his  ^* 
nesses,  and  such  .other  costs  as  he  may  be  liable  fer. 
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In  thifl  view,  the  judgment  will  be  reversed,  and 
the  case  be  remanded,  to  the  end  liiat  the  motion 
may  be  allowed,  and  an  execution  awarded  against 
tiie  security,  Wasson,  for  the  amount  of  the  judgment 
rendered  against  him,  except  the  sum  of  $11.81  paid 
lo  the  clerk,  for  which  be  is  entitled  to  a  credit. 


SsROBis  B.  Tally  vs.  Jomr  B.  Atsbb* 


KaouQBKCB.  CfwU  remedjf  fii/r  aeeidmtal  vtfury.  The  law  affords  a  party 
a  remedy  by  oIyU  aotion  to  reoover  damages  for  an  hgary  to  his  person 
or  property,  caused  either  ffirectly  or  oonseqnentially  by  fhe  negligence, 
inadTertence,  or  want  of  proper  preeantion,  on  the  part  of  another,  al- 
thongh  such  b^ury  may  have  been  purely  accidental  and  unintentional. 
To  constitute  an  aTailable  defence  in  such  cases,  it  must  appear  that  the 
iignry  was  unayoidable,  or  the  result  ef  some  superior  agency,  without 
the  imputation  of  any  degree  of  flralt  to  the  defendant ;  bat  the  mere 
lawfulness  of  the  act  from  which  the  injury  resulted  is  no  excuse  for  the 
oiegUgence,  nashillftdneas,  or  reckless  incautien  of  the  party. 


FBOK   OBBIHa. 


This  was  an  action  on  the  case  instituted^  in  the 
Circuit  Court  of  Greene  county,  by  John  B.  Ayres 
against  Jerome  B«  Tally,  to  recover  damages  .for  the 
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of  a  mare,  bjr  tii«  acoideatal  discharge  of  a 
gan  in  tbe  hands  of  the  defeadaat  It  •eoms  that 
Ae  dofeadaiit  bad  left  hb  loaded  gun  aear  die  door 
of  a  store  in  the  viUage  of  Warreneborgy  and  in 
taking  up  the  gun  and  placing  it  on  his  shoulder,  it 
was  aeeidenlally  discharged,  by  which  the  plamtiff' a 
mare,  which  was  hitched  near  by,  was  killed.  At  the 
October  Term,  1855,  before  Patterson,  Judge,  there 
was  verdict  and  judgment  for  the  plaintiff.  The  de* 
fendant  appealed  in  error. 

T.  D.  and  R.  AsuoLn  and  McFaelamb,  for  the  plain* 
tiff  in  error. 

Wm.  Hawkins,  Neuson  and  Babton,  for  the  defendant 
in  error. 

McKdcnkt,  J.y  delivered  the  opinion  of  the  Court » 

This  was  an  action  on  the  case  brought  by  Ayres 
against  Tally,  to  recover  the  value  of  a  mare,  the 
property  of  the  former,  which  was  killed  by  the  acci- 
dental discharge  of  a  loaded  gun,  in  the  hands  of 
the  latter.  Verdict  and  judgment  for  the  plaintiff  for 
$180,  and   an  appeal  in  error  to    this   Court 

It  appears  from  the  proo(  that  the  plaintiff  rode 
his  mare  to  the  town  of  Warreneburg,  and  hitched  her 
near  to  a  store,  one  of  the  U9ual  places  for  hitchingp 
horses  in  that  town.  On  the  same  day  the  defendant 
happened  to  go -to  town,  and  took  with  him  a  loaded 
rifle  gua  On  reaching  town,  he  placed  his  gun  in 
the    store    near   to   which    the    plaintiff's    mare    was 
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UtdieiL  Ib  the  evBning^  wken  about  to  leanre  ftr 
home)  he  got  hif  gun,  and  in  the  aot  of  pladBg  it 
apon  his  arm  or  shoulder,  from  aome  eaa0e>  not  esr 
]»lained  in  the  proof,  the  gon  fired,  and  tile  oontenti 
paeeed  through  the  body  of  the  plaintiff  *a  mare,  «tiaA> 
kig  at  the  post  where  the  had  been  hitched,  and  killed 
her.  The  defendant  had  been  drinking,  bat  was  not 
intoxieated.  The  proof  plaeee  it  beyond  reasonable 
donbt,  that  tiie  discharge  of  the  gan  was  aeddeatalt 
and  wholly  unintentional  on  the  part  of  the  defendant* 

The  question  is,  upon  this  state  of  Ihets,  is  the 
deftndsnt  liable  for  the  iqfury  to  the  plaintiff?  The 
Oivcuit  Judge  held  that  he  was,  and  we  eoneor  is 
opinion  with  him. 

The  argument  for  the  plaintiff  in  error,  resolves 
Itself  into  this,  that  in  carrying  his  gon,  he  was  in 
the  exercise  of  a  lawftd  right,  and  that  as  tlw  die* 
ohaige  of  the  gun,  which  caused  the  iiqury,  was  en^ 
tirely  accidental,  and  without  the  concurrence  of  his 
will,  he  cannot  be  held  liable  for  the  loss  to  the 
plaintiff.      The  argument  is  not  tenable. 

In  the  general  class  of  cases,  to  which  the  present 
belongs,  there  is  some  contrariety  of  opinion  in  res* 
pect  to  the  appropriate  form  of  action,  whether  tre$^ 
pa$M  or  ca$i;  the  criterion  being,  whether  the  ii^ufy 
arose  *  if ftrtctfjr,  or  followed  conseguintiaUfj  from  the  aet 
of  the  defendant.  No  such  question  is  pretended  in 
this  case,  nor  can  any  such  question  arise  in  any 
ease,  in  the  present  state  of  our  law,  the  distinction 
being  in  effect  abolished  by  a  recent  legislative  en- 
actment. 

But  there  is  no  conflict  of  opinion  sh  respects  the 
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R^t  of  a  {mrty,  in  a  civil  aetioii,  to  reoovor  damngm 
for  an  uqjory  to  his  penon  or  proper^,  caused,  eith» 
directly  or  CMiseqaeatiaUyy  by  the  negligence,  inadver* 
fence,  or  want  of  proper  precaution  on  the  part  of 
another;  althon^  sach  iigary  may  have  been  purely 
accidental  and  unintentional.  To  constitute  an  availa- 
ble defence  in  such  cases,  it  must  appear  that  the 
iiyury  was  unavoidable,  or  the  result  of  some  snpwior 
agency,  without  the  imputation  of  any  degree  of  fault 
to  the  defendant. 

The  lawfulness  of  the  act  from  which  the  iiguiy 
resulted,  is  no  excuse  for  the  negligence,  unskillfulneai 
er  reckless  incaution  of  the  party.  Every  one  in  the 
exercise  of  a  lavirful  right,  is  bound  to  use  such  rea- 
sonaUe  vigilance  and  precaution  as  that  no  iqjury 
may  be  done  to  others.  Nor  is  it  material,  in  a 
eivil  action  for  the  recoveiy  of  damages,  whether  the 
iiUiuy  was  wilfhl  or  not  It  ia  no  ground  of  defence 
that  the  mind  or  will  did  not  concur  in  the  act  by 
which  an  iiyury  was  occasioned.  The  gist  of  the 
action  is  not  the  lawftdness  of  the  act  whence  the 
iigury  proceeded;  nor  the  existence  of  an  evil  inten- 
tion, but  it  is  the  fault  of  the  defendant,  in  n^lect- 
ing  to  exercise  such  a  reasonable  degree  of  skill,  or 
diligence,  or  caution,  and  prudent  fcHMight,  as,  under 
the  circumstances,  might  have  avoided  the  iiyuiy.  It 
would  be  useless  to  cite  authorities  in  support  of  these 
familiar  principles,  of  which  the  books  are  fhll,  nor  is 
it  necessary  to  occupy  time  in  applying  these  prind- 
pies  to  the  facts  of  the  case  under  consideration;  their 
application  is  sufficientiy  obvious.  The  mere  statement 
of     the     facts,    necessarily     implies     negligence     and 
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keedle00]ie88  on  the  ^  part  of  the  defendant.  The  act  of 
taking  a  loaded  gun  into  a  place  of  public  resort  — 
no  necessity  or  cause  being  shown  for  doing  so  —  and 
leaving  it  exposed  in  the  store,  was  an  uncalled  for 
and  reckless  act;  and  the  very  fact  that  the  gun 
^^toent  i^f^  under  the  circumstances  detailed  in  the 
proof,  implies,  of  necessity,  some  inadvertant  act,  or 
want  of  proper  caution  on  the  part  of  the  defendant* 
The  lock  must  either  have  been  defective,  or  some 
agency  must  have  been  exerted,  Unintentionally  and 
perhaps  unconsciously,  by  the  defendant,  otherwise  the 
discharge  of  the  gun  could  not  have  happened.  And 
in  either  view,  the  defendant  is  alike  amenable  for 
the  consequences. 

The  judgment  is  affirmed. 


WiLUAM  AND  Maria  Laskdis  vs.  Amdrew  Taktbr. 


1.  Slahbbr.  PUadm^f,  Ripiotwff  ik4  wordt  of  another.  Where  a  detedant 
in  an  action  of  slander  seeks  to  justify  by  relying  upon  the  defence  that 
in  uttering  the  alleged  slanderous  words  he  merely  repeated  the  words  of 
SAOther,  the  plea  mu«t  show  that  the  defendant  disclosed  a  oertain  caoM 
of  action  agunst  such  other  person,  by  naming  him  at  the  time  of  the  ut- 
terance of  the  words,  and  by  glTing  the  precise  words  used,  the  name  of 
the  person  to  whom  repeated,  that  he  belieTed  them  to  be  true,  and  repeated 
them  on  a  justifiable  occasion.  This  defence,  when  the  facts  are  proTen, 
is  not  a  justification  of  itself,  but  merely  raises  a  presumption  of  an  ab- 
sence of  malice,  whiehmay  be  rebutted  by  proof. 
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aetoAl,  or  wkftt  is  called 

to  tke  pcnoB — but  maliee  in  its  kgal 

I#1m  isfamdfrtMB  ft  wottgfU 

t.  Bams.    JVor  IVmL    TksMcr 
aciioB  of  ■lander,  tbai  tlw  pUutiff  mm^ 
aetcr  onlj,  and  aoc  tke  money  of  tke 
t^itkeaaoo 
grooad  lior  a  Bev  triaL 


This  actioii  of  Blander  is  fiom  die  (Snail 
Hawkins  county.      At  the  Jannaiy  Special  T 
before  Judge  PATmaov,    there  was    Terdict    and 
ment  for  the    plaintiff.      The    defiaidaatB    a^ealed 


T.   A.  R.  Nelhmi  and  L.  C.  HAnss^.for  tke  plain- 
tiff in  enx>r. 

T.  D.  &  R.    Aivous  for  the  ddendanta  im 
CAMXJTtaae^  J.,  delivered  die  opinion  of  die  Court. 


Hiis  action  was  hrooght  ftr  oral  and  wriUcn 
der  by  defendant  Maria.  She  charged  the  pJamtHT 
widi  a  felony  committed  in  the  State  of  Virgiinia. 
Fh»m  a  Tcrdict  and  judgment  tor  $500  damages  in 
firror  of  the  plaintiff,  die  defcndairti  appealed  i 
to  this  Court. 

The  main  argument  here  has  been  npon  dm 
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'  of  tbe  Court  in  enstaimng  the  donrairer  to  tke  fourfh 

and  fifth  pleas,  which  set  up  as  a  defence,  that  Maria 
only  repeated,  when  int^rogated,  what  had  been  pab^ 

^  Hshed    in    her    presence    hf  one    Elizabeth    GearhearL 

The  pleas  do  not  state  by    whom  she  was  interroga^ 

'  ted,  or  the  occasion  of  the  republication.      The  fourth 

plea  in  all  other  respects,  ponues  the  form  in  S  Ch. 
on  PL,  1085.  The  fifth  plea  applies  this  defence  to 
tiie  second  count,  which  is  for  a  libel.  All  the  au* 
thorities  agree  that  this  plea  is  not  good,  as  the  mat* 
ter  of  it  is  no  defence  to  a  libel,  under  any  circum- 
stances.— Starkie  on  Slander,  337-40;  10  Johnson's  R., 
447;  Am.  Leading  Cases,  202-^. 

The  fourth  plea  presents  more  difficulty. 

>  4    Ever  since,  if  net   before,  the   Earl    of  INorthamp* 

t  ton's  case,  12  Coke,  132-4,  there  has  been  conflict  of 

I  ^  opinion  in  the  Courts,  both  English  and  American,  on 

the  different  aspects  of  this  question.  The  various 
eases  are  reviewed  in  Am.  L.  C,  202,  and  notes;  and 

'  8tarkie  on  Slander,  340,  note.      It  is  not  easy  to  lay 

down  any  general  rule  on  the  sulyeot,  wluch  will  not 
eome  in  conflict  with  respectable  authorities.  The 
resolution  in  Northampton's  case  has  been  very  much 
restricted  and  guarded. — 6  Bingham,  213;  8  Bam.  d( 
Grew.,  24.  The  decision  in  that  case,  was,  «*that  if 
one  publish  that  he  heard  another,  naming  Atm,  say 
that  the  plaintifi*  was  a  traitor,  or  a  thief,  in  an  ac* 
tion  on  the  case,  if  tke  truth  be  sticA,  he  may  jus* 
tify."  By  subsequent  cases  it  has  been  held  that  this 
mle  only  applies  to  oral  slander,  that  the  plea  mosl 
•hew  that  the  defendant,  at  the  time  disclosed  a  eer^ 
tain  cause  of  action  against  another,  by  naming  hint 
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at  the  time  of  speaking  the  words,  and  by  giving  the 
precise  words  used — that  such  person  was  amenable  to 
the  plaintiff'B  action— that  he  believed  the  Matter  to 
be  true,  and  that  he  repeated  the  words  on  a  justifi^ 
aUe  occasion. — 1  Am.  Lead.  Ca.,  202,  citing  10  Bar.  A 
Cress.,  26S ;  7  Bing.,  211 ;  8  Missoori,  403;  11  Metcali; 
M2-0;  8  Wend.,  602,  and  other  authorities.  So,  it 
will  be  seen  that  the  defence'  under  consideratioii, 
though  in  some  cases  admissible,  is  placed  under  masy 
qnalifioations  and  restrictions. 

It  has  also  been  correctly  held  that  this  defence, 
even  when  properly  pleaded,  is  not  to  be  regarded  as 
a  justification  of  itself,  but  the  facts  being  proved,  only 
raises  a  presumption  that  the  words  were  not  uttered 
maliciously,  but  this  may  be  rebutted,  and  the  defence 
entirely  overthrown,  by  shewing  the  contrary.  — 10 
Johns.   R.,  447;  4  Iredell,  136. 

The  malioe  requisite  to  constitute  slander  need  not 
be  actual,  or  what  is  called  malice  in  &ct,  which  coii^ 
sists  in  hatred  or  iU-will  to  the  person,  but  malice  im 
its  legal  or  technical  sense,  which  denotes  that  which 
is  to  be  inferred  from  a  wrongful  act  calculated  to  in- 
jure another.  Tlus  is  called  malice  in  lawy  because 
the  law  presumes  its  existence  when  an  injury  is  done 
to  the  person,  property,  or  character  of  another,  with- 
out any  lawful  excuse.  This  is  sufficient  to  support 
an  action  of  slcmder.  It  is  not  enough  to  disprove 
the  existence  of  malice,  that  the  words  of  another, 
whose  name  is  given  at  the  time,  are  accurately  re- 
peated. This  would  put  it  in  the  power  of  evil  dis- 
posed penons,  by  artfhl  combinations,  to  ruin  character 
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its  most  malignant  form. 

Ota  the  other  hand,  under  proper  circnmstances,  in 

'  the   absence  of  malice,  this  ground  of  defence  may  be 

^  complete.     It    is  not    enough,  however,  that    the  very 

i  words   used  by  another,  whose    name  is  given   at   the 

i  time,  are  simply  repeated,  but   the  occasion  on  which 

I  they  are  repeated  must  be  such   as  the  Taw  regards  as 

t  fit  and   proper. 

We  will  not  now  undertake  to  enumerate  the  casea 
in  which    the  occasion   and   circumstances   will   excuse 
I  the  repetition  of  slanderous  words,   as  each  case  must 

.  depend  upon  its  own  circumstances  in  reference  to  the 
rules  of  law  which  have  been  settled  by  the  Courts 
in  the  authorities  cited.  Taking  the  form  given  by 
Chitty,  8d  vol.,  1035,  from  which  the  fourth  plea  in 
this  case  is  copied,  to  be  evidence  of  the  law  on  the 
subject,  still  the  demurrer  was  properly  sustained.  It 
avers  that  the  defendant  having  been  interrogated  as 
to  the  words  used  by  the  said  Elizabeth  Gearheart, 
simply  repeated  them,  believing,  at  the  time,  that  they 
were  true.  But  the  form  requires  that  the  person  by 
whom  she  was  interrogated  should  be  named.  That 
is  certainly  a  very  important  and  material  omission, 
and  of  itself  makes  the  plea  bad,  to  say  nothing 
about  the  failure  to  state  also  the  purpose  and  ooca- 
sion  of  the  interrogatory.  So  this  plea  was  not  good, 
even  if  the  form  in  Chitty  contains  a  complete  legal 
defence,  which  we  do  not  now  decide. 

The  objections  taken  to  the  declaration  in  relation 
to   the   want   of  proper   innuendoes,    colloquium,  &c., 
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•anBot  be  Bostained  at  thk  day  when  soek  rigid  teokp 
nicalitiea  are  not  favored. 

Another  ground  for  a  new  trial,  is,  that  the  plain* 
tUfs  counsel,  in  his  argument  before  the  jury  and  in 
the  presence  of  his  client,  stated  that  the  suit  was 
brought  to  vindicate  ii\jured  character,  and  not  for  the 
money  of  the  defendant,  and  that  a  release  would  be 
entered  for  the  damages  they  might  assess,  except 
enough  to  cover  expenses.  The  affidavits  of  some  of 
the  jury  were  filed  to  establish  this  fact,  and  to  shew 
that  these  declarations  had  effect  upon  them  in  fixing 
the  amount  of  damages.  Although  these  declarations 
on  the  part  of  counsel  are  very  improper,  unless  in- 
tended to  be  carried  out  in  «good  faith,  yet  they  should 
not  have  the  least  effect  upon  the  minds  of  the  jory, 
and  it  is  presumed  they  generally  have  none,  but  even 
if  they  should,  we  are  aware  of  no  case,  or  any  prin- 
ciple on  which  a  case  could  rest,  to  make  it  cause 
for  a  new  trial.  A  Juryman  cannot  be  heard  to  say 
that  he  so  far  disregarded  his  oath  as  to  permit  such 
loose  and  improper  declarations  of  counsel  to  influence 
him  in  his  verdict.  If  the  defendant  has  any  appro* 
hension  that  it  will  produce  an  effect  prejudicial  to 
him,  he  would  have  no  difficalty  in  avoiding  it  by 
calling  upon  the  Conrt  for  proper  instructions  to  the 
Jury  on  the  subject. 

There  is,  then,  no  ground  upon  which  this  judgment 
can  be  disturbed. 
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Cbikihal  Law.  One*  tii  feopar^,  Ihdietmma,  Upon  a  trial  for  felony,  if 
the  Court  discoTor  that  the  indiotment  is  defectiTe,  a  nolle  prosequi  may 
be  entered  after  the  Jury  is  sworn,  and  a  new  indictment  preferred.  This 
will  not  entitle  the  person  to  his  diacharge,  there  ha-ring  beea  no  legal 
jeopardy. 


fhom  ANrassoir. 


The  prisoner  was  indicted  at  the  November  Termy 
1S&3,  of  the  Circuit  Court  of  Anderson  county  for  ob* 
taining  money  under  false  pretences.  Upon  his  ar* 
raignmeat  at  a  subsequent  term,  issue  was  joined 
upon  his  plea  of  not  guilty  and  a  jury  sworn  to 
try  said  issue.  Pending  the  examination  of  the  first 
.sritness,  the  Attorney  General  entered  a  ito&  prosequi  as 
tb  that  indictment  wliieh  he  discovered  to  be  invalid^ 
and  with  the  assent  of  the  Court,  proceeded  to  indict 
anew.  To  thb  the  prisoner  okyected.  At  the  Novem** 
ber  Term,  1655,  ALEXAxnEi,  J.,  presiding,  the  prisoner 
was  airaigned  upon  the  secmid  indictment,  whereupon 
he  claimed  his  discharge,  which  the  Court  refused; 
and  upon  plea  of  not  guilty,  and  issue  thereon,  he  was 
tried,  convicted  and  at^udged  to  confinement  in  the  pen* 
itentiary,  in  accordance  with  the  verdict.     His  motions 
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for  a  new  trial  and  in  arrest  of  jadgment,  being  sever- 
ally made  and  overruled,  he  appealed  in  error  to  this 
Court. 

J.  G.  Ramset,  for  the  prisoner. 

SiiEEDy  Attorney  General,  for  the  State. 

Ca&otbebs,  J.,  delivered  the  opinion  of  the  Court. 

After   the  jury  was  empannelled  in  this  case,  to  try 
the  defendant   upon  a   charge  of  felony,    in    obtaining 
money    by  false  pretences,  the  .witnesses  for  the  State 
sworn    and    put    under   rule,    and   one  of  them   partly 
examined,  the    Attorney    General    discovering   that   the 
indictment  was  bad,   moved   the  Court  to  allow  him  to 
enter  a  noUe  prosequij    and  discharge  the  jury,  which 
was  done.      To  this,  the    defendant,    by    attorney,    ob* 
jected,  insisting  upon  his  right  to  a   verdict,  and  that 
being  refused,  demanded  his  discharge.      But  the  Court 
ordered  him  into  custody  until  a  new  and   more    per- 
fect indictment   could  be   sent    before   the   grand   jury; 
that  being  found,  he  entered  into  recognisance  for  his 
appearance,    and    was    afterwards  tried,  and  convicted, 
notwithstanding    the    ground    before    stated   was   relied 
upon,  and  the  motion  renewed  to  discharge  the  prisoner. 
We  are    not    aware    that  this    precbe  question  has 
been    before   this  Court,  or  that   it   has    been  in    any 
way  settled  in  our  practice.      The  Constitution,  article 
one,    section    ten,    forbids   that  any  person  shall,    *'f6t 
the   same    offence,  be    twice    put    in  jeopardy    of  life 
or   limb.''      We   have   very  recently   had    occasion    to 
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coostrae  that  clause  in  reference  to  the  case  of  dis- 
charging the  jury  by  the  Court,  because  they  could  not 
agree  upon  a  verdict.  Vide  Morgan  \s.  The  State.* 
The  viev?  of  this  Court  in  relation  to  the  general 
question,  as  well  as  the  application  of  the  role  to 
that  description  of  cases,  being  there  fully  set  forth, 
need  not  now  be  repeated.  But  this  case  presents 
the  question  in  a  new  aspect. 

The  elementary  authorities  to  which  we  are  referred, 
are  not  very  satisfactory,  or  entirely  consistent. 

Wharton,  in  his  American  Criminal  Law,  2d  Edition, 
192,  says,  the  **  entry  of  a  nolle  prosequi  by  the  com- 
potent  authority,  does  not  put  an  end  to  the  case,  and 
is  no  bar  to  a  subsequent  indictment,"  referring  to  3 
Hawks,  183;  2  Mass.,  172,  &c.  But,  he  continues, 
'<  unless,  it  is  said,  the  jury  has  been  actually  impan* 
nelled,  in  which  case  the  entry  operates  as  an  ac- 
quittal,"   citing  3  Kelly,  53;  14  Ohio,  295,  &c. 

Bishop,  in  his  new  work  on  Criminal  Law,  vol. 
1,  sec.  659,  and  662,  lays  down  the  rule  in  reference 
to  this  constitutional  provision  to  be,  that,  a  defendant 
is  in  "  legal  jeopardy  the  moment  a  traverse  jury  is 
impannelled,  swprn,  and  ready  to  try  him;"  and  as 
a  consequence,  a  n^le  pros,  after  that,  operates  in 
law,  as  an  acquittal;  section  660.  .To  this  unquali- 
fied position,  we  cannot  give  our  assent,  nor  is  it  in 
accordant  with  the  author's  own  understanding  of  the 
law  as  stated  in  sections  663  and  664. 

It  would  seem  to  be  a  very  strange  incongruity  ia 
the  law,  to  hold  that  a  Tiolle  pros,   after  the  case  was 
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submitted  to  a  jury  npon  a  bad  indictment,  would 
operate  as  an  acquittal  of  the  prisoner  upon  the 
ground  that  he  had  been  in  jeopardy  in  the  sense  of 
the  Constitution,  but  that  such  would  not  be  the  effect 
of  a  trial  and  conviction  when  the  judgment  was  re- 
versed for  the  same,  or  any  other  case.  It  would 
seem  that,  the  jeopardy  was  more  imminent  in  the 
latter  case  than  the  former,  by  many  degrees.  Bishop^ 
at  the  close  of  663,  says  that,  although  there  is  no 
direct  a4judication  on  that  point,  yet  he  thinks  it  clear 
that  ^if  on  coming  in  of  the  verdict  the  prosecuting 
c^cer  dbcovers  a  defect  in  the  indictment  he  may, 
instead  of  moving  for  sentence,  enter  a  noL  pros,  and 
indict  anew."  Whether  we  would  go  so  far,  or  in 
what  other  cases  than  the  one  under  consideration, 
we  would  hold  that  a  nol.  pros,  after  the  traverse 
juiy  was  elected  and  sworn,  should  entitle  the  prisoner 
to  his  dischai^e,  need  not  now  be  determined,  as  it  is 
safest  to  leave  other  cases  to  be  considered  on  their 
own  facts,  as  they  may  arise.  It  Is  enough  for  this 
case  to  hold,  as  we  do,  that  a  noL  pros,  entered  vdth 
the  assent  of  the  Court,  even  after  the  jury  is  im« 
pannelled  and  proof  heard,  where  the  indictment  is 
bad,  does  not  operate  as  an  acquittal,  as  there  was 
no  Ugai  jeopardy. 

Some  other  questions  of  a  formal  and  technical 
character  are  made,  which  need  not  be  discussed,  as  the 
case  must  turn  upon  the  dectsion  of  the  point  present- 
ed, alone. 

The  judgment  will  be  affirmed.   * 
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Etidbhcs.  Admiiiiotu  in  civil  eatea.  Slander.  The  rule  of  eTideace  is  quite 
u  inflexible  in  civil  as  in  criminal  cases,  that  when  a  conyersation  or  ad- 
mission of  a  party  is  offered  against  him  as  proof  of  his  guilt,  he  has  a 
right  to  demand  that  the  entire  admission  or  the  whole  of  what  was 
said  in  that  couTersation,  shall  be  laid  before  the  Ck>urt  and  jury,  and  that 
the  whole  of  the  admission  or  conversation  occurring  at  the  same  time,  and 
relating  to  the  same  subject  matter  shall  be  taken  together,  as  well  that 
which  operates  in  his  favor,  as  that  which  makes  against  him.  It  is  for 
the  jury,  however,  in  view  of  all  the  circumstances  of  the  ease,  to  consider 
how  much  of  the  whole  statement  is  worthy  of  belief. 


FROM    HAMILTOK, 


This  was  was  an  action  of  slander  from  the  Circuit 
Court  of  Hamilton  county.  At  the  January  Term, 
1856,  before  Gadt,  Judge,  there  was  verdict  and 
judgment  for  the  defendant.  The  plaintiff  appealed 
in  error. 

HoPKms,  Welckgr  and  Key,  for  the  plaintiff. 

Trkwhttt,  for  the  defendant. 

McKiNNET,  J.,  delivered  the  opinion  of  the  Court: 

This  was    an   action   of    slander.      The     words,     in 
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substance,  impute  to  the  plaintiff  the  crime  of  felon- 
iously stealing  a  valuable  paper  writing,  namely: 
a  constable's  receipt  for  the  collection  of  a  debt. 
The  pleas  were  the  general  issue,  statute  of  limita- 
tions and  special  plea  of  justification,  averring  the 
truth  of  the  words  laid  in  the  declaration.  Verdict 
and  judgment  for  the  defendant,  and  an  appeal  in 
error  to  this  Court. 

The  error  relied  upon,  is  in  the  exclusion  of 
evidence,  by  the  Court.  It  is  necessary  to  state,  in 
order  that  the  point  may  be  clearly  understood,  that 
the  defendant,  Hixen,  held  a  note  on  one  Johnson,  on 
which  was  due  upwards  of  one  hundred  dollars.  The 
defendant  delivered  said  note  to  one  Alexander,  a 
justice  of  the  peace,  to  place  the  same,  as  defendant's 
agent,  for  that  purpose,  in  the  hands  of  the  plaintiff, 
who  was  a  constable,  for  collection.  The  note  was 
accordingly  delivered  by  Alexander,  to  the  plaintiff, 
who  executed  a  receipt  for  the  same,  in  the  usual 
form«  Alexander,  who  was  examined  on  the  trial,  as 
a  witness  for  the  defenda.nt,  states,  that  he  placed 
said  receipt  "between  the  leaves  of  his  docket  book," 
so  that  it  might  be  convenient  to  hand  to  the  de- 
fendant when  he  should  call  for  it.  In  .about  a 
month  thereafter,  the  defendant  called  for  it,  and 
witness  could  not  find  it.  The  witness  on  his  exam- 
ination in  chief,  stated,  that  from  some  information 
he  had  received,  he  called  on  the  plaintiff,  "and  en- 
quired of  him  whether  he  had  the  receipt,  and  how 
and  whem  he  came  by  it  Haisten,  (the  plaintiff) 
admitted  he  had  it,  and  witness  requested  him  to 
produce  it,  which  he  did."      At  this  point,  the  witness 


SEPTEMBER  TERM,   1856.  693 


Sutton  H.  Haisten  vs,  'Wilson  Hixen. 

was  stopped  by  defendant's  counsel,  and  directed  not 
to  tell  anything  more  that  was  said  by  the  plaintiff. 
The  counsel  for  the  plaintiff,  on  cross  examination,  in- 
sisted that  the  whole  statement  made  by  the  plaintiff, 
accompanying  the  production  and  delivery  of  the  re- 
ceipt to  the  witness,  should  be  given  in  evidence,  but 
this  was  objected  to  by  the  defendant,  and  the  Court 
sustained  the  objection,  and  refused  to  admit  the  evi- 
dence, to   which  the  plaintiff    excepted. 

The  jury  were  instructed,  that  from  the  fact  of 
the  recent  possession  of  the  receipt  by  the  plaintiff, 
the  presumption  of  law  is,  that  he  stole  it,  unless 
he  shows  that  he  came  to  the  possession  of  it  inno- 
cently. 

This  part  of  the  charge  is  referred  to,  not  as  be- 
ing erroneous,  but  for  the  purpose  of  demonstrating 
more  clearly,  the  error  of  the  Court  in  refusing  to 
admit  the  entire  admission  or  statement  of  the  plaintiff, 
made  at  the  time  of   the  surrender  of  the  paper. 

The  rule  applies  equally  in  civil  as  in  criminal 
cases,  that  where  a  conversatiqn,  or  admission,  of  the 
party  is  offered  in  evidence  against  him,  as  proof  of 
his  guilt,  he  has  the  right  to^  demand  that  the  entire 
admission,  or  the  whole  of  what  was  said  in  that 
conversation,  shall  be  laid  before  the  Court  and  jury, 
and  that  the  whole  of  the  admission,  or  conversation 
occurring  at  the  same  time,  and  relating  to  the  same 
subject  matter,  shall  be  taken  together;  as  well  that 
which  operates  in  his  favor,  as  that  which  makes 
against  him.  Although  it  does  not  follow,  that  all 
the  parts  of  the  statement  are  to  be  regarded  as 
equally   worthy  of  credit,    it   is   for  the  jury,  in  view 
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of  all  the  circumstances  of  the  case,  to  consider  how 
mach  of  the  whole  statement  is  worthy  of  belief. 
If  what  was  said  by  the  party  in  his  own  favor,  be 
uncontradicted  b;^  anything  in  the  case,  and  be  not 
improbable,  or  unreasonable  in  itself,  it  will  naturally 
be  belieyed  by  the  jury;  still,  however,  they  are  at 
liberty  to  judge  of  it,  as  of  all  other  evidence,  by 
all  the  circumstances  of  the  case. — 1  Greenleaf's  Ev. 
sec.    201,   218. 

This  important  principle,  founded  alike  in  reason,  in 
justice,  and  humanity,  has  been  violated  in  the  present 
case.  So  much  of  the  statement  of  the  party  as 
would  prima  fade  establish  his  guilt,  is  admitted;  and 
at  that  point  his  lips  are  sealed,  and  he  is  denied  the 
right  of  attempting  to  show,  in  the  only  way,  perhaps, 
in  his  power  to  show,  that  the  transaction  when  fully 
stated,  amounted  to  no  crime  whatever,  but  may  have 
been  entirely  innocent.  The  party  is  called  on  to 
say,  whether  he  had  the  receipt,  and  if  so,  how,  and 
under  what  circumstances  he  became  possessed  of  it. 
In  response,  he  admits  the  possession  of  the  paper, 
and  produces  it;  and,  as  is  assumed,  makes  a  state- 
ment, as  required  to  do,  as  to  how  he  acquired  the 
possession;  but  this  he  is  denied  the  benefit  of.  And, 
upon  the  legal  presumption  arising  from  the  part  of 
the  statement  admitted  in  evidence,  the  liberty  and 
reputation  of  the  parly  are  to  be  put  in  jeopardy! 
This  is  a  monstrous   doctrine.     It  is  not  law. 

There  is  the  less  reason  in  the  present  case,  for 
refusing  to  the  plaintiff  the  full  benefit  of  the  rule  of 
evidence  under  consideration,  when  the  improbability  ot 
the    charge    of   a  felonious   stealing    of  the    paper,    is 
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eoDflidered.  This,  to  say  the  leaat,  is  not  a  veiy  reason- 
able sappoflition,  that  the  party,  if  possessed  of  ordinary 
intelligence^  would  have  stolen  a  paper  with  the  view 
of  suppressing  the  evidence  of  its  contents,  when  the 
same  identical  facts  evidenced  by  snch  paper,  were 
sosceptible  of  proof  by  living  viritnesses,  in  the  neigh- 
borhood of  all  the  parties. 
Judgment  reversed. 


The  State  vs,  John  Fisc,  et  cJ. 


Cum iHAL  Law.  Change  Bills.  The  ordinary  draj  Uoket  used  in  oonunerolal 
cities  as  a  mode  of  keeping  accounts  of  drayage  between  the  merchant  and 
drayman,  is  not  a  change  bill  in  the  sense  of  the  laws  of  this  State  forbid- 
ding the  isaoance  and  dronlation  of  change  billi. 


rSOM   KNOX. 


The  defendants,  as  members  of  the  Knoxville  Iron 
Company,  were  indicted  in  the  Circuit  Court  of  Knox 
county  for  issuing  change  bills.  The  papers  issued 
by  them  and  charged  to  be  change  bills,  were  in  the 
following  form:    *'Dray  ticket  for  fifty  cents.    Knoxville 
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Iron  Co."  At  the  June  Term,  1856,  Judge  Albxakder 
quashed  the  indictment,  and  the  Attorney  General  ap- 
pealed in  error  to  this  Court. 

Snbsd,  Attorney  General,  for  the  State. 

W.  B.  Reese,  Jr.  for  the  defendants. 

McKiNNEY,  J.,  delivered  the  opinion  of  the  Court. 

The    defendants,    who    are    the    members     of     the 
"Knoxville     Iron     Company,"     an    incorporated     body, 
were    indicted   in    the    Circuit  Court  of    Knox,   at  the 
June  Term,   1856,   for  issuing    a    certain    "  change  bill 
or  ticket,"  in  the  words   and  figures  following: 

"Dray  Ticket  for  Fifty  Cents,  Knoxville   Iron  Co." 

The  Court,  on  motion  of  the  defendants,  quashed 
the  indictment;  and  the  Attorney  General,  on  behalf 
of  the  State,  prosecuted  an  appeal  in  error  to  this 
Court. 

The  statute  prohibits  the  issuance  of  '^  any  change 
bills,  or  tickets,  or  instruments  of  any  amount  or  de- 
nomination whatever,  whether  the  same  be  greater  or 
less  than  one  dollar— to  be  issued  or  passed  as  money, 
or  to  supply  the  place  of  change,  or  to  be  passed,  or 
circulated  as  currency,  or  money,  by  delivery,  or  en- 
dorsement, or  otherwise;  other  than  the  notes,  bills,  or 
other  authorized  issues  of  the  chartered  Banks  of  Ten- 
nessee;" and  for  every  violation  of  the  statute,  the 
person  or  persons,  shall,  on  conviction,  be  fined  in  a 
sum  not  less  than  three  thousand  dollars,  and  be  impris- 
oned not  less  than  six  months,  nor  more  than  two  years. 
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The  judgment  of  the  Circuit  Court,  quashing  the 
indictment,  is  so  obviously  correct,  that  it  is  not  deemed 
necessary  to  attempt  its  vindication   by  argument. 

The  instrument  set  forth  in  the  indictment,  is,  in 
effect,  a  mere  memorandum,  or  acknowledgment  of 
indebtedness  on  the  part  of  the  company,  or  a  mode 
of  keeping  the  accounts  between  the  company  and  the 
drayman.  It  is  clearly  not  a  change  bill,  or  ticket, 
or  instrument,  within  either  the  letter  or  spirit  of  the 
statute.  And  the  issuance  of  such  an  instrument  is 
not  in  contravention  of  any  policy  or  statute  of  this 
State. 

Judgment  affirmed. 
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Tbb  State,  ex  rel.  vs.  Malohe,  et  al. 

ViD.  Ante  413. 

It  will  be  Been  by  reference  to  the  case  of  The 
State  ez  rel.  vs.  Malone,  et  aL,  that  the  Supreme  Court 
of  Tennessee  has  decided  that  no  appeal  or  writ  of 
error  lies  from  the  judgment  of  a  competent  tribunal 
upon  a  case  brought  before  it  by  writ  of  habeas  cor- 
pus.  Upon  this  question  there  has  been  some  diver- 
sity of  opinion  and  adjudication  in  the  Courts  of  this 
country.  In  view,  however,  of  the  objects  and  pur- 
poses of  this  great  constitutional  remedy,  it  seems 
that  the  reasoning  of  the  Court  is  conclusive  as  to 
the  correctness  of  the  decision.  In  this  State  there 
is  no  practice  upon  this  subject  established  by  statute, 
save  certain  meagre  provisions,  which  chiefly  relate  to 
the  enforcement  of  the  attendance  of  witnesses;  and 
indeed  very  few  questions  connected  therewith,  have 
ever  been  presented  to  our  highest  judicial  tribunal. 
The  Reporter  has,  therefore,  deemed  it  an  acceptable 
service  to  the  profession  and  the  public,  to  transfer  to 
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this  Yolame,  a  learned  treatise  upon  the  writ  of  habeas 
corpuSy  and  the  practice  connected  therewith,  originally 
contribated  to  the  Law  Magazine,  for  November,  1855, 
and  reprodaced  in  Messrs.  Fish  and  Wharton's  Ameri- 
can Law  Register,  (Philadelphia,)  for  March,   1856: 

The   Writ   of    Habeas   Corpus.* 

The  liberty  of  the  subject  has  from  the  earliest 
time  been  protected  by  our  common  law,  as  evidenced 
by  the  celebrated  29th  chapter  of  Magna  Charta, 
which  declares  (for  it  is  but  declaratory  of  the  law) 
that,  "No  freeman  shall  be  taken  or  imprisoned ^  or 
disseised  of  his  freehold  or  liberties,  &c.,  or  be  any 
otherwise  destroyed,  &c.,  nisi  per  legale  judicium  pa- 
rium  suorum  vel  per  legem  terras,*^  "No  man,"  says 
Lord  Coke,  in  his  commentary  upon  the  above  chapter 
of  Magna  Charta,  "shall  be  taken^  u  e.y  restrained  of 
liberty,  by  petition  or  suggestion  to  the  King  or  his 
Council,  unless  it  be  by  indictment,  or  by  presentment 
of  good  and  lawful  men"  (2  Inst.  46).  Thus  much 
as  to  the  great  principle  of  personal  freedom  recog- 
nized by  our  law.  Then  as  to  the  remedy  for  its 
invasion.  "If,"  says  the  same  authority  (4  Inst  290), 
speaking  of  the  forest  laws,  "if  it  be  demanded  — 
what  if  a  man  be  unjustly  imprisoned  under  color  of 
those  laws,  and  afterwards  offer  sufficient  pledges,  and 
they  be  not  taken,  what  remedy  is  there  for  the 
plaintiff?  The  answer  is,  that  in  the  term  time  he 
may  have,  ex  merito  justiticB^  a  habeas  corpus  out  of 
the    King's    Bench,  or  out    of  the    Court   of   Common 

*  Anonymoiia. 
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Pleas,  or  of  the  Exchequer;  or  out  of  the  Chancery, 
either  in  term  time  or  vacation;  and  upon  the  return 
of  the  writ  he  shall  be  bailed."  So  in  the  Institute 
just  cited  (fo.  182),  "after  designating  as  ^< odious"  the 
unjust  imprisonment  or  detaining  of  any  freeman  in 
prison,  after  mentioning  various  remedies,  now  obsolete, 
which  "the  law  hath  allowed  for  the  relief  and  ease 
of  the  prisoner,"  Lord  Coke  adds,  *^hut  the  readiest 
way  of  all  is  by  habeas  corpus^  in  the  term  time,  or  in 
vacation,  out  of  Chancery."  And  to  return  once  more 
to  the  2d  Inst.  (fo.  55).  we  there  read:  "Now  it  may 
be  demanded,  if  a  man  be  taken  or  committed  to 
prison,  contra  legem  terrcB,  what  remedy  hath  the  party 
grieved?"  To  this  it  is  answered — 1st,  That  every 
Act  of  Parliament  made  against  any  injury,  mischief, 
or  grievance,  doth  either  expressly  or  impliedly  give  a 
remedy  by  action  to  the  party  wronged.  2dly,  The 
party  falsely  imprisoned  may  indict  for  the  injury  done 
him.  3dly,  He  may  have  a  habeas  corpus  —  upon 
which  writ  the  gaoler  must  return  by  whom  his  pris- 
oner was  committed,  and  the  cause  of  his  imprison- 
ment; and  if  it  appeareth  that  his  imprisonment  be 
just  and  lawful,  he  shall  be  remanded  to  gaol;  but  if 
it  shall  appear  to  the  Court  that  he  was  imprisoned 
against  the  law  of  the  land,  they  ought,  by  force  of 
this  statute  (Magna  Charta),  to  deliver  him ;  if  it  be 
doubtful,  he  may   be  bailed. 

Various  cases,  ancient  and  modern,  both  prior  to 
and  since  the  Habeas  Corpus  Act,  might  be  cited  to 
show  that  the  writ  of  which  we  are  now  speaking 
lies  at  common  law.  '  "  This  invaluable  writ,"  ^iays 
Lord  Campbell    (Ex  parte    Sandilands,  21  L.  J.,  Q.  B. 
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342),  *<  could  always  be  obtained  where  a  peiBon  had 
been  improperly  deprived  of  liberty.  From  the  earliest 
times,  before  the  Habeas  Corpus  Act,  a  writ  issued 
in  such  cases,  calling  upon  the  party  detaining  to 
show  if  any  just  cause  existed  for  the  detention  —  but 
this  was  always  on  the  supposition  that  liber^  was 
interfered  with."  • 

In  ThondinsorCs  case  (12  Rep.  104),  we  have  an 
instance  of  habeas  corpus  at  common  law.  It  there 
appears  that  the  said  Thomlinson  had  been  committed 
by  the  Court  of  Admirally  for  refusing  to  answer  'on 
his  oath  to  certain  interrogatories  proposed  to  him  in 
a  suit  there  instituted,  and  accordingly  he  brought  his 
habeas  corpus^  to  which  the  marshal  of  the  prison  of 
the  Admiralty  returned,  that  his  prisoner  ''had  contu- 
maciously refused  to  submit  himself  to  examination ;" 
and  this  return  was  held  to  be  insufficient,  on  the 
ground  that  it  was  too  general,  and  because  it  did  not 
specify  for  what  cause  or  matter  the  prisoner  had  been 
examined.  (See  also  Bournes  case^  Cro.'  Jac.  543;  a 
mem.  in  Cro.  Car.  466,  for  allowing  prisoners  confined 
in  certain  gaols,  who  could  give  bail,  to  go  at  large 
when  the  plague  was  prevalent  in  London ;  Ex  parU 
Besset,  6  Q.  B.  481). 

Long,  indeed,  before  the  time  of  Coke,  the  writ  of 
habeas  corpus  may  be  clearly  proved  to  have  been  in 
use,  and  in  the  reign  of  Henry  YI.  '4t  seems  to  have 
been  familiar  to,  and  well  understood  by  the  judges,*' 
as  remarked  by  Mr.  Fry,  in  his-  learned  and  interest- 
ing dissertation  upon  the  writ  of  habeas  corpus^  prefixed 
to  his  Report   of  the   Canadian    Prisoner's  case^  p.  7. 
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(Reported  also  as  Leonard  Watson^s  case^  9  Ad.  &  £• 
781 ;  and  Re  Parker  5  M.  &  W.  82.) 

An  examination  of  precedents  has,  moreover,  shown 
that  the  remedy  by  Itaheas  corpus  was  originally  used 
as  between  subject  and  subject,  rather  than  by  a  sub* 
ject  against  the  Crown;  but  from  the  reign  of  Henry 
VII.  cases  are  to  be  met  with  in  which  the  writ  was 
sued  against  the  Crown;  and  in  the  reign  of  Charles 
I.  the  arguments  in  Sir  Thomas  DameWs  case,  3  State 
Trials,  p.  1,  show  that  the  nature  of  this  writ  as  an 
admitted  constitutional  remedy,  was  at  that  time  well 
appreciated.  The  case  just  cited,  as  the  learned  reader 
need  not  be  reminded,  led  the  way  to  the  Petition  of 
Right  (3  Car.  1  c.  1)  which  contains  an  emphatic  protest 
against  the  denial  of  the  writ  of  haieas  corpus,  and 
against  illegal  imprisonment  thereby  occasioned.  (See 
ss.  5,  10;  see  also  Hallam's  Constitutional  Hbtory,  vol. 
1,  p.  414,  &c.) 

The  writ  of  habeas  corpus  ad  subjiciendum,  with 
which  we  are  on  this  occasion  exclusively  concerned, 
is,  to  use  the  words  of  Blackstone,  "the  great  and  effi- 
cacious writ  in  all  manner  of  illegal  confinement.  It 
is  directed  to  the  person  detaining  another,  and  com* 
mands  him  to  produce  the  body  of  the  prisoner,  with 
the  day  and  cause  of  his  caption  and  detention,  ad 
faciendum,  subjiciendum,  et  recipiendum,  to  do,  submit 
to,  and  receive  whatsoever  the  judge  or  Court  award- 
ing such  writ  shall  consider  in  that  behalf."  (8  Bla. 
Com.  181.)  In  order,  however,  to  justify  issuing  the 
writ  at  common  law,  it  must  be  shown  that  liberty  is 
being  interfered  with — ^that  the  party  on  whose  behalf 
the  application  professes   to  be    made  is   coerced,  and 
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not    a   free   agent.      The    writ  in   question    accordingly 
will   not  be  granted  on   the    application   of  a  man   to 
bring  up   the  body  of  his  wife,  unless  it  be  shown  that 
she  is    under  coercion,  or  subjected  to   imprisonment — 
this   case    obviously    differing    from  that   of    an    infant, 
whose  parent  has  the  right  to  the  custody  of  the  child, 
so  that,  if  of  tender  years,   the   Court  will  order  it  to 
be   delivered  to    the    father — but    the    husband  has  at 
common  law  no  such  right  to  the  custody  of  his  wife, 
{Ex  parte  Sandilands,  21  L.  J.,  Q.  B.  342).      Re  Hake- 
will  (12   C.  B.  223),*  indeed,  is    a  distinct  authority  to 
show  that  the  father  is  legally   entitled  to  the  custody 
of  his  legitimate  infant  children.      "  The  case   of  ille- 
gitimate children  obviously  stands  upon  a  totally  differ- 
ent footing"    (Id.   per  Cresswell,  J.)      In   Re   Lloyd    (3 
M.   &   Gr.   547),    a   writ   of  habeas  corpus  had  been  ob- 
tained by   the   mother  of   an  illegitimate    female   child, 
for  the  purpose    of   bringing   her  up   from   the   custody 
of   a  party    with  whom    she   had  been    placed    by   her 
putative  father.      The  child,   about  eleven  years  of  age, 
was  thereupon   brought  into   Court  in   obedience  to  the 
writ,   and   was    asked   if    she    wished    to    go    with   her 
mother,   and   expressing  a   disinclination   to   do    so,   was 
allowed  to   retire    with  her   attendant.       This  case    for- 
cibly illustrates   the  general  rule    that  a   habeas    corpus 
will  be  granted  only  where  the  party  on  whose  behalf 
it  is  applied  for  is  under  coercion  or  restraint.     So  in 
Ex  parte    Child   (15   C.  B    238),t    a  rule   having   been 
obtained  or  a  habeas  corpus  to  bring  up  a  lunatic,  con- 
fined in  an  asylum   in  this  country  under  Irish  medical 

certificates^  the    Court    discharged    it   with    costs,    there 

»  -  ... 

«22  £ng.  Laif  and  Eq.  Rep.,  895.        f  29  Eng.  Law  and  £q.  Rep.,  259. 
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being  no  affidayit  to  show  that  the  party  promoting 
the  application  was  daly  authorized  by  the  lunatic. 
*<  A  mere  stranger,"  remarked  the  Chief  Justice  of  the 
Common  Pleas,  ^'has  no  right  to  come  to  the  Court 
and  ask  that  a  party  who  makes  no  affidavit,  and 
who  is  not  suggested  to  be  so  coerced  as  to  be  in- 
capable of  making  one,  may  be  brought  up  by  habeas 
to  be  discharged  from  restraint."* 

There  does  not  appear,  however,  to  be  any  techni- 
cal or  arbitrary  restriction  in  regard  to  the  purposes 
for  which  the  writ  which  we  are  now  considering, 
may  issue.  It  is  due  to  any  person  complaining  of 
unlawful  detention,  and  is  employed  for  the  purpose  of 
removing  pVisoners,  of  bringing  them  up  to  be  bailed — 
of  brining  up  in&nts  improperly  detained,  &c.,  &c. 
{Re  Belson,  7  Moore  P.  C.  Cas.  114);  the  form  of  writ 
of  habeas  corpus  having  anciently  varied  according  to 
the   precise  object   for  whicli   it  was  required.       Before 

*  It  is  not  absolutely  necessary  that  either  the  petition  for  the  writ,  or  the 
affidavit,  should  be  by  the  party  in  detention,  though  such  a  course  is  more  reg- 
ular. In  the  Hottentot  Venus'  Case  (13  East,  186,)  the  woman  was  incapable 
to  make  either  one  or  the  other.  Indeed,  it  would  seem  that  in  some  cases 
the  affidavit  of  the  party  in  detention  would  be  insufficient  ( U.  States  vs. 
Wyngall,  6  Hill,  16;  but  see  DeLacy  vs.  Antoine,  7  Leigh,  488),  and  so  far 
as  regards  the  petition,  it  has  been  said,  generaUy,  that  the  person  impriB- 
oned^  or  illegally  detained  may  petition  for  the  writ,  or  anf/  other  person  may 
do  so  for  him  (State  vs.  Philpot,  Budl,,  46,  and  see  People  vs.  Porter,  1 
Duer,  709; )  a  more  guarded  decision  is,  thai  the  writ  may  issue  at  the  in- 
stance of  the  party  detained,  or  any  other  person  who  has  a  right  to  his  cus- 
tody, ( Holsey  vs,  Trevillo,  6  Watts,  402 ;  compare  Exp.  Williamson,  3  Am. 
Law  Register,  729,  4  ib.,  18.)  It  will  not^  however,  be  issued  at  a  third 
party's  instance  against  the  consent  of  him  in  detentix>n  (Rex  vs.  Roddom, 
Cowp.,  672;  Rex  vs.  Wiseman,  2  Sm.,  617;  Exp.  Grocot,  5  D.  &  R.,  610; 
Commonwealth  vs.  Robinson.  1  S.  ft  R.,  868;  and  see  In  re  Parker,  6  M.  & 
W.,  82,  S.  C.  and  S.  P.,  but  different  name,  7  0owl.,  208.)  Neither  wiU  it  be 
issued  at  the  Instance  of  a  third  party  where  the  person  confined  is  estopped 
by  his  own  act  from  the  benefit  of  the  writ.     (Exp.  Ball,  2  Qrattan,  688.) 

46 
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the  writs  were  in  English,  when  &e  object  was  to 
remove  a  prisoner,  this  writ  was  expressed  to  he  ad 
faciendum  et  recipiendumy  &c.;  "to  do  and  receive/' 
&c.,  as  is  now  expressed  in  the  writs  issued  by  the 
Courts  of  Common  Law  for  the  like  purpose.  Where 
the  object  was  to  remove  or  bring  up  a  prisoner  in 
custody  of  the  sheriff,  gaoler,  &c.,  the  writ  commanded 
that  the  prisoner  should  be  brought  before  the  Court 
wheresoever  it  then  was,  "with  the  cause  of  his  deten- 
tion," &c.;  whereas,  where  the  ol^ect  was  the  bringing 
up  infants  or  others  detained  in  private  custody,  the 
party  detained  was  to  be  brought  before  the  Court  or 
Judge  on  a  particular  day,  and  at  an  hour  and  a  par- 
ticular place  named  in  the  writ;  and  the  ^clause  cum 
cuasis  was  omitted.  Of  late  years  there  are  abundant 
precedents  of  this  in  the  case  of  bankrupts  committed  by 
commissioners,  infants  withheld  from  parents  and  guar- 
dians, &;c.  (See  per  Ld.  Langdale;  Re  Belson^  supra; 
Corner's  Pr.  of  Crown  Off.  App.  p.  63;  Tidd.  Forms, 
8th  ed.,   p.  123;    Ex  parte  Crowley^  2  Swanst.  48). 

The  habeas  corpus  act  (31  Car.  2,  c.  2),  as  indeed 
its  preamble  distinctly  shows,  only  enforced  the  com- 
mon law.  It  applies  exclusively  to  the  c€ute  of  a  per- 
son imprisoned  for  a  ^^  criminal  or  supposed  criminal 
matter^^  and  enacts — That  on  complaint  and  request  in 
writing,  by  or  on  behalf  of  any  person  committed  and 
charged  with  any  crime  (unless  committed  for  treason 
or  felony,  expressed  in  the  warrant,  or  convicted  or 
charged  in  execution  by  legal  process),  the  Lord  Chan- 
cellor, or  any  Judge,  shall,  on  viewing  a  copy  of  the 
warrant,  award  a  habeas  corpus  for  such  prisoner,  im- 
mediately returnable,   and  upon   the  return  made,  shall 
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discharge  the  party,  if  bailable,  upon  giving  Becurity 
to  appear  and  answer  the  charge.  That  the  writ 
shall  be  returned  and  the  prisoner  brought  up  within 
a  limited  time,  according  to  the  distance,  not  exceed* 
ing  in  any  case  twenty  days.  The  officers  and  gaol- 
ors,  neglecting  to  make  due  returns,  shall  be  fined. 
That  no  person  once  delivered  by  habeas  cotyus  shall 
be  recommitted  for  the  same  offence.  That  any  pris- 
oner may  move  for  this  writ  in  Chancery,  or  in  any 
Court  of  common  law,  and  that  the  Chancellor  or 
Judge  denying  the  same  shall  forfeit  to  the  party 
grieved  the  sum  of  £500. 

A  few  remarks  suggest  themselves  in  reference  to 
die  above  named  statute  of  Car.  2.  <'  It  is,"  says  Mr. 
Hallam  (Constitutional  Hist.  vol.  ii.  p.  352-^),  con- 
firming what  has  been  already  stated  in  this  article, 
''  a  very  common  mistake  to  suppose  that  this  statute 
of  Car.  2  enlarged  in  a  great  degree  our  liberties, 
and  forms  a  sort  of  epoch  in  their  history.  But 
though  a  very  beneficial  enactment,  and  eminently 
remedial  in  many  cases  of  illegal  imprisonment,  it 
introduced  no  new  principle,  nor  conferred  any  right 
upon  the  subject.  From  the  earliest  records  of  the 
English  law,  no  freeman  could  be  detained  in  prison, 
except  upon  a  criminal  charge  or  conviction,  or  for  a 
civil  debt."  "  It  was  not,"  as  the  same  learned 
writer  further  observes,  ^^  to  bestow  an  immunity  from 
arbitrary  imprisonment,"  which  is  abundantly  provided 
in  Magna  Charta,  that  the  statute  of  Car.  2  was  en- 
acted; but  to  cut  off  the  abuses  by  which  the  gov- 
ernment's lust  of  power  and  servile  subtlety  of  Crown 
lawyers,  had  impaired  so    fundamental   a  privilege." 
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Again,    it    is    clear,    from  the  whole    scope  of  the 
above  mentioned  statute  (31    Car.  2,  c.   2),  that  it  ap- 
plies to   and  regulates  the  right  to  the  writ  of  habeas 
corpus    in    criminal    or   supposed    criminal    cases    only; 
and   that  it    has    for    its    principal    object    the    causing 
persons  in  custody    in    such    cases    to    be    brought    to 
trial.      The  statute,  therefore,  has  no   application,  save 
where  a  party  has  been  imprisoned  and  is  in  custody 
on  some  charge  for    which  he    is    liable    to    be    tried. 
It  does    not    extend    to   the    case    of    one    in    custody 
under  process    issued    in    a    civil  cause.      Nor  does  it 
even     apply  where    a    person    is   in    custody  under    a 
commission  of    rebellion,    issued  out  of   Chancery,    for 
not    appearing    in    a    suit.      (Cohbett    vs.    Shwman,    9 
Exch.    633;    affirming     S.    C.    4    Exch.    747).        The 
statute  50  Geo.  3,  c.  100,  however,  extends  the  remedy 
by  habeas  corpus  to   other  than    criminal  cases;   for  it 
enacts  that  persons  confined  otherwise   than    for    some 
criminal  matter,  or  by  process  in   any  civil  suit,  may, 
on     application    to    a  judge    in    vacation    by    affidavit, 
showing  probable  and  reasonable  ground  for  his  inters 
ference,   obtain   a  writ  of  habeas   corpus^ 

The  writ  of  habeas  corpus  ad  subjiciendum  is  not 
grantable,  either  at  common  law  or  under  the  statute 
of  Gar.  2,  as  of  course,  and  without  any  cause  being 
shown  for  granting  it  to  the  Court;  the  application 
must  be  supported  by  affidavit,  setting  forth  some 
ground  for    it,    on    which    the   Court    may   exercise  its 

discretion.       (Hobhous^s    case,    3     B.     &    Ald«    420).* 

-  -     —     -  •-  ^ 

^  Tiiflft  Courts  and  Judges  m&j,  in  their  discretion,  grant  or  refuse  the 
"Writ,  whether  the  application  is  founded  on  the  statute  or  on  the  common 
law,  there  can  be  no  question.    RezTS.  Marsh,  8  Burr.  27;  Ducastro's  case, 
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AsBuming  that  such  ground  is  shown,  the  ordinar}' 
modern  practice  seems  to  be  to  grant,  in  the  first 
instance,  a  rale  to  show  cause  why  the  writ  in  question 


Fortes,  195;  Shieyer's  Case,  2  Burr.  765;  Anonymous,  2  W.  Bl.,  1824,  and 
2  Ld.  Eeny.  473;  Rex  ys,  Parkyns,  3  B.  &  Aid.  679  (n);  Rex  vs  Bugger, 
5  6.  &  Aid.  791,  and  1  D.  &  R.,  460;  Jones*  Case,  2  A.  &  E.,  436;  Exp. 
Knight,  2  M.  &  W.  106;  Jones  tb.  Banyers,  6  M.  &  W.  284;  Bxp.  Rogers, 
7  (English)  Jurist,  992;  Exp.  Wilson,  6  Cranch  Sup.  Ct.,  62;  U.  8.  ys. 
French,  1  Gallis.  1;  Exp.  Watkins,  3  Pet.  193;  Exp.  Barry,  2  How.  65; 
Exp.  Borr,  8  How.  108;  Riley's  Case,  2  Pkg.  172;  Niokols  ys  Giles,  2  Root, 
461;  Husted'sl  Johns.  Cases,  186;  Exp.  Lawrence,  5  Binn.  804;  Com.  yg. 
Robinson,  1  S.  &  R.  858;  ReddilFs  Case,  1  Whart.  445;  Exp.  Royster,  1 
English  (Ark,)  28;  Exp.  Williamson,  4  Am.  Law  Register,  27;  and  it  is  diffi- 
cult to  see  whence  a  contrary  opinion  oould  haye  been  deriyed,  though  it 
undoubtedly  exists,  not  only  among  laymen,  but  to  some  extent,  in  the  pro- 
fession itself.  Perhaps  sufficient  attention  has  not  been  paid  to  the  fact  that 
this — ^though  a  writ  of  right,  is  not  a  writ  of  course,  a  distinction  not  always 
obseryed,  by  judges  eyen,  when  speaking  on  the  subject. 

The  decisions  which  tend  to  a  contrary  doctrine  from  that  held  by  the  ma- 
jority of  cases  are  yery  few,  and  we  are  not  at  present  aware  of  more 
than  two  American  ones.  White  ys.  The  State,  1  Sm.  &  Marsh.  149 ;  and 
Wright  ys.  Johnson,  5  Pike,  687 ;  in  the  latter  of  which  the  startling  doc- 
trine was  held,  that  a  mandamus  would  issue  from  a  superior  court  to  oblige 
an  inferior  tribunal  to  issue  a  habeas^corpus. 

Though  the  general  principle  seems  to  be,  as  stated  in  the  text,  that  the 
application  must  be  grounded  on  affidayit,  yet  from  the  necessity  of  the 
case,  there  are  exceptions  to  the  rule.  Thus  in  Archer's  Case  (Ld.  Baym. 
673)  a  habeas  corpus  was  granted  to  bring  up  a  daughter  from  a  father's 
custody,  merely  on  sight  of  a  letter  from  her,  alle£^ng  ill  usage ;  so  where  a 
sheriff  was  in  custody  of  a  coroner  on  attachment,  the  writ  issued  for  the 
sheriff  without  affidayit.  (Rex  ys.  Whaley,  1  Chitt.  249.)  In  Rex  ys.  Tur- 
lington (2  Burr.  1115)  a  habeas  corpus  issued  to  the  keeper  of  a  mad  house 
to  bring  up  a  patient,  the  writ  being  grounded  on  an  examination  of  the 
patient  by  competent  parties,  ordered  by^e  Court,  and  a  report  of  no  ap- 
parent madness.  And  where,  before  31st  Car.  11,  a  husband  and  wife  were 
taken  on  a  capias  upon  an  obligation  sealed  by  them  both,  the  King's  Bench 
held  that,  habeas  corpus  for  them  might  issue,  without  motion,  eyen.  (Slater 
ys.  Slater  et  ux  1  Leyinz,  1.) 

In  New  Jersey  (State  ys.  Lyon,  Coxe,  403)  and  Georgia,  (State  ys.  Philpot, 
Badl.  46,)  it  has  been  said,  that  though  some  probable  cause— some  adequate 
ground — must  be  giyen,  before  a  judge  will  issue  the  writ,  yet  it  is  imma- 
terial how  this  cause  or  ground  is  arriyed  at;  and  no  particular  method,  as 
by  affidavits,  can  be  required. 
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ihonld  not  issue ;  though  under  peculiar  circumstances, 
the  writ  will  be  allowed  to  go  immediate,  as  in 
in  Ex  parte  Witte  (13  0.  B.  680),  where  the  writ 
was  granted  on  the  application  of  the  father  of  an 
infant  of  tender  years,  commanding  the  mother,  from 
whom  the  applicant  had  been  divorced,  to  produce 
the  child;  the  affidavit  in  support  of  the  motion 
stating,  that  if  notice  thereof  were  given  to  the  other 
parties,  the  child  would  probably  be  removed  beyond 
the  jurisdiction  of  the  Court  In  the  case  here  men- 
tioned, the  writ  was  handed  up  to  the  Chief  Justice, 
and  signed  by   him  in  Court. 

The  writ  of  habeas  corpus  is  a  prerogative  writ, 
and  by  the  common  law  it  lies  to  any  part  of  the 
King's  dominions,  for  the  King  ought  to  have  an  ac- 
count why  any  of  his  subjects  are  imprisoned.  (Bac. 
Abridg.  Hab.  Corp.  B.  2.)  In  Rex  vs.  Cowle^  2  Bur. 
834,  6,  Lord  Mansfield  states  very  concisely  the  terri- 
torial limits  vidthin  which  this  writ  may  run.  tie 
says :  —  "To  foreign  dominions,  which  belong  to  a 
prince  who  succeeds  to  the  throne  of  England,  this 
Court  (Queen's  Bench)  has  no  power  to  send  any 
writ  of  any  kind.  We  cannot  send  a  habeas  carpus 
to  Scotland  or  to  the  Electorate  (ttanover),  but  to 
Ireland,  the  Isle  of  Man,  the  Plantations,  and  to 
Guernsey  and  Jersey  we  may;  and  formerly  it  lay  to 
Calais,  which  was  a  conquest,  and  yielded  to  the 
Crown  of  England  by  the  treaty  of  Bretigny,**  con- 
cluded, in  1360,  by  Edward  III,  with  the  Crown  of 
France.  In  Craxoford*s  case  (13  Q.  B.  613),  it  was, 
in  express  accordance  with  this  opinion,  held  that  the 
writ    would    run    to    the    Isle  of  Man.      And  that  the 
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writ  of  habeas  corpus  ad  subjiciendum  has  legal  force 
in  the  island  of  Jersey  and  must  be  obeyed  there, 
was  established  in  Carus  WilsarCs  case  (7  Q.  B.,  984). 
"  Nor,"  says  Lord  Denman,  in  that  case,  "  can  we 
(the  Goort  of  the  Queen's  Bench)  be  parties  to  the 
encontagement  of  any  doubt  whether  the  inconveni- 
ences that  may  possibly  arise  in  giving  effect  to  the 
writ  will  justify  us,  or  any  judge  who  may  possess 
the  power,  in  declining  the  exercise  of  it  in  behalf  of 
any  person  who  lawfully  requires  it." 

The  question  whether  or  not  the  Lord  Chancellor 
can  issue  this  writ  in  vacation  was  much  discussed  in 
Crc(a)ley*s  case  (2  Swanst  p.  1,)  where  Lord  Eldon 
came  to  the  conclusion  that  it  could  then  issue ;  for  the 
writ  of  habeas  corpus  is  a  very  high  prerogative  writ, 
by  which  the  King  has  a  right  to  enquire  the  causes 
for  which  any  of  his  subjects  are  deprived  of  their 
liberty — a  liberty  most  especially  regarded  and  protected 
by  the  common  law  of  this  country.  And  as  Lord 
Coke  says,  in  his  reading  on  Magna  Charta  (2  Inst. 
53,)  this  writ  is  to  be  granted  at  all  times  out  ci 
the  Court  of  Chancery,  for  that  Court  is  officina  jusiitim^ 
and  is  ever  open,  and  never  adjourned,  so  as  the 
subject  being  wrongfully  imprisoned  may  have  justice 
for  the  liberty  of  his  person,  as  well  in  the  vaca- 
tion time  as  in  the  term.  Similarly,  in  Re  Belson 
(7  Moore  P.  C.  Gas.  114,)  it  was  held  that  the  Lord 
Chancellor,  or  the  Court  of  Chancery  in  England,  has, 
by  its  common  law  jurisdiction,  authority,  as  general 
as  the  common  law  Courts  have,  to  issue  writs  of 
habeas  corpus,  and  can  issue  such  writs  in  vacation, 
"  when  it  is  supposed,  %t  least  that  such  writs  cannot 
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be  issued  by  the  other  Courts"  (Judgmt.  Id.  131, 
citing  2  Inst.  53,  55;  4  Inst  81,  182;)  a  remark, 
however,  which  is  directly  opposed  to  the  considered 
judment  of  the  Court  of  Queen's  Bench,  in  the  Can- 
adian  Prisoner's  case^  where  the  right  of  a  judge 
of  that  Court  to  grant  this  writ  at  chambers  in 
vacation  time  was  distinctly  asserted,  and  where,  in 
BO  deciding.  Lord  Denman  says,  "We  deserve  herein 
neither  the  praise  nor  the  censure  that  may  be- 
long to  innovation :  we  are  merely  abiding  by  an 
established  practice;"  and  his  lordship  refers  to  vari- 
ous ancient  precedents  of  writs  so  issued.  After  the 
above  decision  of  the  Court  of  the  Queen's  Bench, 
sustained  by  the  authorites  therein  cited,  it  is  certain- 
ly rather  singular  to  find  Lord  Langdale  remarking, 
in   Re  Belson,  to  the   effect  above    indicated. 

Assuming  that  the  writ  of  habeas  corpus  has  issued, 
it  will  not  be  quashed  for  matter  that  can  be  pro- 
perly returned  to  it.  "As  a  general  rule,  that  is 
certainly  the  most  convenient  course,  most  just  to  the 
party  applying  for  the  writ,  and  most  in  furtherance 
of  the  great  object  for  which  our  constitution  has  ap- 
pointed it."  (7  Q.  B.  1001.)  The  return  to  the 
writ  being  then  made  in  due  course,  must  specify  the 
cause  of  detention,  and  must  distinctly  set  forth  the 
grounds  on  which  the  prisoner  is  kept  in  custody. 
It  varies,  therefore,  according  to  the  circumstances  of 
the  case. 

On  the  return  day  of  the  writ,  the  prisoner  is 
brought  up  and  produced  before  the  Court;  and  if  the 
inadequacy  of  the  return  is  to  be  argued,  the  prisoner's 
counsel  will  thereupon   contend   against  its    sufficiency, 
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and  move  the  discharge  of  the  prisoaer.  The  coun- 
sel supporting  the  return  is  then  heard,  the  prisoner's 
counsel  replies,  upon  which  the  Court  either  remands, 
or  if  the  return  be  bad,  discharges  the  prisoner:  (Reg. 
vs.  Bainesy  9  Ad.  &  E.  213  n.'y  Re  DouglasSy  3  Q.  B. 
825;  Re  Peerless ^  1  Q.  B.  143;  HammorCs  case,  0  Q. 
B.  92;  Seth  Turner's  case.  Id.  80;  Tordoff's  case,  5  Q. 
B.    933.) 

Many  cases  are  to  be  found  in  the  books,  which 
throiv  light  upon  the  nature  of  the  return  which  should 
be  made  to  a  writ  of  habeas  corpus,  and  the  degree 
of  sufficiency  required  in  it.  Before  considering  some 
of  these  cases,  however,  we  may  remind  the  reader 
that  the  statute  (31  Car.  2,  c.  2)  is  binding  upon  all 
persons  whatsoever  who  have  prisoners  in  their  custo- 
dy; and  it  is  therefore  competent  for  the  judges  to 
have  before  them  persons  committed  by  the  Houses  of 
Parliament  for  contempt.  It  has,  however,  been  es* 
tablished,  that  the  cause  of  commitment  by  either 
house  for  breach  of  privilege,  or  for  contempt,  cannot 
be  inquired  into  by  courts  of  law,  but  their  **  adjudi- 
cation is  a  conviction,  and  their  commitment  in  conse* 
quence  an  execution."  Nor,  indeed  could  any  rule 
different  from  that  just  stated  be  adopted  consistently 
with  the  independence  of  either  House  of  Parliament, 
(Case  of  the  Sheriff  of  Middlesex,  11  Ad.  &  E.  273; 
May's  "  Law  of   Parliament,"    2d  ed.   p.   69,  et  seq.) 

The  proceedings  in  connection  with  the  writ  of  ha- 
beas corpus,  and  the  return  thereto,  were  much  inves- 
tigated in  the  Canadian  Prisoner's  case,  (9  Ad.  &  E. 
731.)  The  return  to  the  virrit  of  habeas  corpus  is 
there  contrasted  with  a  special  plea  of  justification  in 
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an  action  for  false  imprisonment,  in  this  manner : — 
The  CourtB  observe  that  a  party  wrongfully  imprisoned 
has  two  modes  of  proceeding, — one,  by  bringing .  his 
action  for  false  imprisonment  against  the  party  who 
has  him  in  custody;  the  other,  by  applying  for  writ 
of  habeas  corpus.  If  he  proceeds  by  action  for  false 
imprisonment,  the  defendant  must  either  set  out  his 
ground  specially  in  his  plea,  or,  if  allowed,  in  evi- 
dence; but  either  way,  he  will  be  bound  to  prove  the 
truth  of  all  the  facts  put  in  issue,—!.  ^.,  he  will  have 
to  establish  the  truth  of  every  fact  material  to  show 
the  legality  of  the  imprisonment.  When  however, 
the  party  agrieved  proceeds  not  by  action,  but  by  ap- 
plying for  a  writ  of  habeas  carpus  in  a  summary 
way,  it  will  not  be  right  for  the  defendant  bringing 
up  the  body  to  specify  all  matters  accounting  for  the 
custody  with  the  same  minuteness  as  in  an  action  for 
false  imprisonment.  Nor  is  it  necessary  that  the  re- 
turn should  be  verified  by  affidavit.  Should  the  re- 
turn, indeed,  prima  facie^  appear  untrue  in  any  par- 
ticular, the  party  making  such  return  will  have  to 
account  for  it,  and  to  state  or  explain  why  he  has 
60  dealt  with  the  Court;  and  this  he  will  in  practice 
be  required  to  do,  in  answer  to  a  rule  nisi  for  an 
attachment  granted  against  him  {Canadian  Prisoner's 
case,  Fry's  Rep.  p.  91.)  But,  still,  it  does  not  seem 
to  follow,  that  though  the  return  be  false,  an  attach- 
ment will  be  granted,  provided  the  party  implicated 
can  show  that  there  has  been  some  mistake  or  mis- 
conception on  his  part,  or  something  to  protect  him 
from  the  expression  of  its  displeetsure  by  the  Court. 
If  such   cause   be  shown,  an  amendment  will  probably 
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be    allowed   in    the    return,   so    as    to    make    it    accord 
precisely  with  the  facts. 

If  the  return  to  the  writ  be  bad,  the  Court  may 
allow,  or  even  order,  an  amendment  to  be  made.  In 
Re  Power  (2  Rubs.  583,)  where  the  return  to  a  habeas 
corpus  .set  forth  a  warrant  of  commitment  imperfectly^ 
Lord  Eldon,  after  motion  to  discharge  the  prisoner,  con- 
sulted the  Chief  Justice  of  the  Queen's  Bench  on  the 
question  of  amendment;  and  the  opinion  of  those  learn- 
ed persons  was,  that  the  Chancellor  could  and  should 
order  the  goaler  to  amend  his  return,  by  annexing 
thereto  a  copy  of  the  warrant  in  question,  or  the  war- 
rant itself;  "and  in  that  case,"  Lord  Eldon  observed,  "it 
would  be  a  strong  thing  to  say  that  the  merits  of  a  com- 
mittal are  to  be  tried  merely  by  the  return  to  the 
writ,  however  erroneous  that  return  may  be.  If  such 
were  the  rule,  then  the  person  *  who  makes  the  return 
to  the  writ  would,  in  fact,  by  making  a  return  short 
of  the  truth,  assume  to  himself  the  power  of  discharg- 
ing a  prisoner  who  may  have  been  properly  commit- 
ted." Upon  this  opinion  the  Court  of  Queen's  Bench 
acted,  in  Re  Clarke  (2  Q.  B.,  619.)  The  Canadian 
Prisoners'  Case,  as  remarked  by  Jervis,  C.  J.,  in  Re 
HakewilU  (12  C.  B.,  228,)  does,  however,  seem  to 
show  that  the  return  to  a  writ  of  habeas  corpus  must 
be  taken  to  be  trite,  and  need  not  be  verified  by  affida- 
vit. It  was,  indeed,  doubted  in  that  case  whether  ih^e 
be  any  mode  (other  than  by  action)  of  impeaching  the 
truth  of  such  return,  or  of  introducing  new  matter. 
Were  it  not  for  this  decision,  one  might  have  thought 
that  it  was  competent  to  the  party  at  whose  suit 
sach   a  writ  is  obtained,  to   impeach  the    return    upon 
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affidavit,  or  to  traverse  it,  and  go  to  a  jury,  as  well 
as  to  argue  upon  the  return  that  it  does  not  justify  the 
detention.* 

*  On  general  principles,  and  by  common  law,  the  return  was  absolutely 
conclusive,  could  not  be  in  any  way  oontroTerted  or  pleaded  against,  and 
the  relator  was  left  to  his  action  for  a  false  return  (Swallow  vs.  London,  1 
Siderf.  287;  Hutchins  vs.  Player,  Bridg.  Judgts.  274;  Wilm.  Notes,  112 ; 
Bushell's  Case,  Vaugh.  135,  S.  G.  1  Freem.  1,  2  Sir  T.  Jones,  18;  2  W.  Bl. 
1210  (n;)  Rex  vs.  Fcnwick,  8  Sm.  369 ;  Exp.  Gill,  7  East,  376  ;  People  vs. 
Chegary,  18  Wend.  637;  Mercein  vs.  The  People,  25  Wend.  64;)  this  strict 
rule,  however,  had  some  relaxations,  parties  being  allowed  to  confess  and 
avoid  the  return,  though  not  to  controvert  it  (2  W.  Bl.,  1210  note;)  and  the 
courts  refusing  to  consider  themselves  bound  by  a  manifestly  false  return 
(Hutchings  vs.  Player,  Bridg.  Judgts.,  274,)  though  as  to  what  should  be  the 
test  of  falsehod  in  a  return,  there  was  not  perfect  agreement. 

The  inconvenience  of  the  doctrine  became  so  great  as  to  require  and  ob- 
tain the  interposition  of  the  legislature  both  in  England,  and  probably,  all 
of  the  United  States  ;  and  under  the  provisions  of  the  statutes  so  enacted, 
the  truth  of  the  facts  stated  in  the  return  may,  generally,  be  controverted 
and  investigated.  (Hallam  Const.  Hist.,  Cap.  XIII ;  Exp.  Beeching,  4  B.  & 
C.  186 ;  S.  C.  6  D.  &  R.,  209;  In  re  MaHin,  2  Bail  Ct.  R.,  88 ;  In  re  powers, 
25  Verm.  (2  Deane,  261.)  But  where,  in  England,  a  party  committed  by 
Justices  of  the  Peace  in  default  of  sureties  was  brought  up,  with  this  return 
on  habeas  corpus,  the  court  refused  to  hear  affidavits  controverting  the  facts 
alleged  in  the  articles  of  the  peace,  saying  that  St.  56  Geo.  Ill  c.  100,  had 
not  affected  the  practice  in  that  respect  (Reg.  vs.  Dunn,  12  A.  &  £.,  599; 
and  see  Rex  vs.  Rogers,  8  D.  &  R.,  607.)  The  English  Act  not  extending  to 
oases  of  criminal  or  supposed  criminal  character. 

The  conclusiveness  of  the  judgment  or  sentence  of  a  court  or  officer  of 
competent  jurisdiction  is,  however,  in  no  way  affected  by  opening  the  ques- 
tions of  fact  to  investigation ;  the  rule,  it  is  submitted,  being  that  while  all 
the  facts,  and  probably  the  law,  passed  upon  or  decided  by  the  judgment  or 
sentence  in  question  are  forever  and  conclusively  put  to  rest  thereby,  except 
under  process  in  the  nature  of  appeal  all  other  facts  alleged  in  the  return, 
and  indeed  the  existence  of  that  judgment  or  sentence,  are  fully  open  to 
contradicUon  and  disproof  (3  Pet.  193,  202 :  3  McLean,  89 ;  7  Wheat.  88 ; 
2  W.  Bl.  754,  S.  C.  8  Wils.  188 ;  6  [English]  Jurist.  757,  S.  C.  2  G.  &  D.  780, 
2  A.  &  E.  N.  S.  619 ;  11  A.  &  £.  273 ;  1  Blaokf.  166 ;  2  Sand.  724 ;  9  [EngUsh] 
Jurist,  394;  11  [English]  Jurist,  775;  25  Wend.  438,  S.  C.  1  Hill,  877;  4 
Pa.  L.  J.  265 ;  8  Sm.  869,  11  Missou,  661 ;  1  Ashm.  10 ;  T.  XT.  P.  Charlt;  184 ; 
4  Barb.  81 ;  4  Harringt.  572,  577 ;  9  Wend.  212 ;  1  Barb.  840;  5  Cow.  89; 
6Whart.  269;  6  Hill,  164;  1  Sandf.  701;  1  Barb.  24B;  3  McLean,  326; 
1  Watt,  66;  4  Johns.  Ch.  106 ;  4  Dall.  412;  1  Ball.  135.) 

Though  where  a  party  is  committed  to  answer  a  charge  of  felony,  the 
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Upon  this  part  of  our  subject  the  practice  of  the 
superior  courts  may  perhaps  be  considered  as  not  al- 
together settled,  nor  so  (kr  as  it  is  settled,  does  it 
seem  to  rest  on  a  very  satisfactory  basis.  Cases  do 
no  doubt  occur  in  which  after  the  return  to  the  habeas^ 
fresh  matter  may  be  brought  before  the  court  by  affi- 
davit: thus,  if  the  return  set  forth  a  commitment  under 
the  warrant  of  justices  of  the  peace  good  on  the  face 
of  it,  it  will  be  competent  to  the  prisoner  to  show 
by  affidavit  that  the  arrest  took  place  on  a  Sunday, 
and  was  illegal  under  the  statute  29  Car.  2,  c.  7.  s.  6; 
for  "if  that  were  not  so,  all  privilege  would  be  to- 
tally unavailing,  and  a  party  arrested  upon  a  good 
warrant,  under  circumstances  which  made  the  arrest 
illegal,  would  have  no  means  of  obtaining  his  liberty." 
Re  Eggington,  2  E.  &  B.  717,  729,  Stvan  vs.  Dakins. 
It  is,  however,  quite  clear  that  the  return  to  a  habeas 
cannot  under  any  circumstances,  be  traversed  (Corner's 
Cr.  Off.  Pr.  pp.  116,  117).  And  whether  a  writ  of 
habeas  corpus  be  at  common  law,  or  within  the  pro- 
visions of  the  statute  56  Geo.  3,  c  100,  it  is  not 
every  affidavit  that  can  be  received  on  the  return  to 
the  writ.  Counsel,  therefore,  who  apply  for  time  to 
file  affidavits,  must  suggest  to  the  court  their  nature. 
In  Dime's  case  (14  Q.  B.  554),  the  return  to  a  writ  of 
habeas  corpus,  directed  to  the  keeper  of  the  Queen*s 
Prison,  set  forth  an  order  of  committal  of  the  prisoner 
by  the  Vice-Chancellor  of  England,  for  breach  of  an 
injunction   granted    by  the   Lord    Chancellor.      And  on 

oottii  cannot  receiye  exculpatory  eyidence  in  order  to  discharge  (People  tb. 
M'Leod,  26  Wend.  483,  S.  C.  1  Hill,  377 ;)  yet  such  eyidence  may  be  receiyod 
in  order  to  regulate  the  bail  (State  ys.  Asselin,  T.  U.  P.  Charlt.  184.) 
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motion  for  time  to  file  affidavits,  with  a  view  to  show- 
ing that  the  Chancellor  was  personally  interested  in 
the  matter  before  him,  and  that  his  injunction  was 
void,  the  court  observed :  ''  The  return  shows  a  com- 
mittal by  a  court  of  competent  jurisdiction^  acting  within 
its  jurisdiction.  The  attempt  is  to  show  that  that 
court  should  not  have  adjudicated  as  it  did.  It  has, 
however,  been  decided  that  the  courts  of  common  law 
will  not  sit  in  review  of  a  committal  by  the  Court  of 
Chancery."  (See  also  Clarke s  case,  3  Q.  B.  610;  £x 
parte  Andi'cws^  4  C.  B.  226.) 

In  Cams  WUson^s  case  (7  Q.  B.  984,)  the  return  to 
a  writ  of  habeas  corpus,  directed  to  the  viscount  and 
gaoler  of  the  Island  of  Jersey,  stated  that  the  prisoner 
was  in  custody  by  virtue  of  the  sentence  of  the 
Royal  Court  at  Jersey,  passed  upon  him  ior  contempt, 
in  conformity  with  the  law  there  in  force  as  set  out 
in  the  return.  It  was  proposed  to  show  by  affidavit 
that  the  law  was  untruly  set  forth;  but  it  was  held 
that  this  could  not  be  done,  ''for"  said  Lord  Denman, 
''  when  it  appears  that  the  party  has  been  before  a 
court  of  competent  jurisdiction,  which  court  has  com- 
mitted  him  for  a  contempt  or  any  other  cause,  I  think 
it  is  no  longer  open  to  this  court  to  enter  at  all  into 
the  subject  matter.  If  we  were  to  do  so,  we  should 
constitute  ourselves  a  Court  of  Error  from  such  other 
court,  and  should  be  constantly  examining  whether  the 
circumstances,  the  existence  of  which  was  proved, 
warranted  the  opinion  which  such  court  had  formed. 
Suppose  a  party  were  convicted  of  murder,  and  or- 
dered to  be  executed  in  three  weeks,  could  we,  while 
he  was  awaiting  the  execution  of  his  sentence,  receive 
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a  statement  that  he  was  improperly  convicted,  that 
evidence  was  improperly  admitted,  or  that  the  offence 
was  not  murder?  The  security  which  the  public  has 
against  the  impunity  of  offenders  is,  that  the  court 
which  tries  must  be  considered  competent  to  convict." 
Hence  the  principles  of  the  exception  which  runs 
through  the  whole  law  of  habeas  corpuSy  viz:  that 
the  form  of  writ  does  not  apply  where  a  party  is  in 
execution  under  the  judgment  of  a  competent  court 
(7  Q.  B.  1008-9.) 

Cramford^s  case  (13  Q.  B.  613)  clearly  affirms  the 
doctrines  asserted  in  Carus  WUsotCs  case^  viz;  that 
one  of  the  superior  courts  will  not  constitute  itself  a 
Court  of  Appeal  to  discuss  the  propriety  of  a  commit- 
tal for  contempt  by  an  inferior  or  local  court,  provided 
the  form  of  commitment  be  good,  according  to  the  law 
of  the  place  where  it  weis  made,  however  much  such 
law  may  differ  from  that  which  is  here  recognized. 
On  referring  to  Carus  WilsorCs  case^  it  will  be  seen 
that  the  commitment  there  was  for  an  alleged  con- 
tempt in  open  court;  whereas,  Crawford^s  case  clearly 
establishes  that  a  court  of  record  has  not  merely  such 
power  vested  in  it,  but  also  that  of  committing  for  a 
contempt  in  publishing, .  whilst  the  court  is  not  sitting, 
a  libel  upon  its  proceedings. 

Again,  in  Brenan^s  case  (10  Q.  B.  492,)  a  writ  of 
habeas  corpus  was  issued  to  the  Governor  of  Millbank 
Prison,  and  the  return  thereto  set  forth  that  the  indi* 
viduals  on  whose  behalf  the  writ  was  moved  for,  had 
been  convicted  in  the  Royal  Court  of  Jersey  of  the 
crime  of  breaking  into  a  shop  by  night,  and  stealing 
therein,  that  court  being  competent  to  try   and   punish 
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for  such  offence ;  that  the  conrt  had  passed  a  sentence 
of  transportation  upon  the  prisoners;  and  that  the 
Secretary  of  State  had  issued  his  warrant  for  remov- 
ing the  prisoners  from  Jersey  to  Millbank,  with  a  view 
to  carrying  the  said  sentence  into  effect.  This  return 
was  objected  to,  on  the  ground  that  the  power  of  the 
court  of  Jersey  to  punish  by  transportation  was  not 
shown;  but  to  this  Lord  Denman  answered,  ''We 
think  that  the  court  having  competent  jurisdiction  to 
try  and  punish  the  offence,  and  the  sentence  being 
unreversed,  we  ftannot  assume  that  it  is  invalid  or 
not  warranted  by  law,  or  require  the  authority  of  the 
court  to  pass  the  sentence  to  be  set  out  by  the  gaoler 
upon  the  return.  We  are  bound  to  assume  prima 
facie  that  the  unreversed  sentence  of  a  court  of  com- 
petent jurisdiction  te  correct;  otherwise  we  should  in 
effect  be  constituting  ourselves  a  Court  of  Appeal,  with- 
out power  to  reverse   the  judgment." 

On  the  same  principle,  the  Court  of  Common  Pleas 
has  refused  a  habeas  corpus  to  bring  up  a  prisoner 
under  sentence  of  the  Court  of  Queen's  Bench  for  a 
misdemeanor,  in  order  that  the  validity  of  the  warrant 
under  which  he  was  committed  might  be  discussed;  the 
proper  remedy  in  such  a  case  being  by  writ  of  error 
{Re  Dunn,  5  C.  B.  215.)  "If,"  said  Wilde,  C.  J.,  "we 
were  to  accede  to  this  application — which  certainly  is 
one  of  the  first  impression — it  would  lead  to  conse- 
quences that  never  were  contemplated.  It  would  fol- 
low that  every  sentence  pronounced  by  the  Court  of 
Queen's  Bench  would  be  subject  to  be  reviewed  eum-' 
marily  even  by  a  judge  at  chambers."  So,  if  the 
Court   of  Bankruptcy  refuse  a  certificate  of  conformity, 
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the  court    at    Westminister  will    not,    on  motion   for  a 
habeas  corpus,  inquire    into   the  refusal.      {Re    Cawgillf 
16  Q.  B.  886;   Ex  parte  Partington,  6  Q.  B.  649;  see 
also    Ex  parte  Bradbury,  14  Q.  B.  15.)      In    Catherine 
NewUnCs  case,  18  Q.  B.  716,   an  application  was  made 
to    the    Court  of  Queen's    Bench,  under  the    following 
circumstances:   The  prisoner  had  been  put  on  her  trial 
for  murder,  and  the  jury  had  been  discharged  by  order 
of  the  judge,  not  being   able  to  agree  upon  a  verdict. 
The  prisoner  was  remanded  to  gaol,  and  thereupon  the 
court  was    moved    for   a  rule  calling  upon   the    prose- 
cutor of  the  indictment    to   show   cause  why    a   habeas 
corpus  should  not  issue  to  the  keeper  of  the  gaol,  com- 
manding   him   to  bring  up    the    body   of  the    prisoner. 
After  cause  had  been  shown   for  the    Crown,  the  court 
discharged    the   rule,   on   the  ground    that   the    original 
warrant    of  commitment    remained    still    in    force,   not 
having   been   affected    by   the    proceedings  at   the  trial, 
and   that  the  custody  in  which  the  prisoner  was,  was 
consequently  legal.      And  lastly,   in  Re  Newton,  16  C. 
B.   97,  the  Court  of   Common    Fleas   refused  to   grant 
a   habeas   corpus   to   bring   up   the   body   of  a  prisoner 
who    had    been    convicted    at     the    Central    Criminal 
Court,  on  the   ground   that  the  offence  charged   had   in 
fact  been   committed  at  a  place  out  of  the  jurisdiction 
of  that   court.       The   proper   course    in  such  a  case  is 
to    apply   to   the    Attorney    General   for  his   fiat   for   a 
writ   of  error    coram   nobis,  on   the    ground    that  there 
is  error  in  fact  dehors  the  record;   the  Attorney  Geur 
eral  having  a  discretion  to  grant   or  to  refuse   the  ap- 
plication;  which   is  not   to   be   granted   capriciously  or 

as   a  matter  of  course. 
47 
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The  eaaee  jtuil  cited  will  sofficieBtly  show  the  nature 
of  the  return  most  commonly  made  to  the  writ  of  ha- 
beas corpus.*      And  now  we  will  attempt  to  recapita* 


*The  retura  mnt  ^  eertun  and  dk-tet  (Hnlehias  ts.  Placer,  Sir  0. 
Bridgm.  Judgts.  274»)  and  muat  diatinotly  answer  both  the  taking  and  re- 
taining (Warman'sCase,  2  W.  Blackst.  1204.)  Where  the  return  was  "I  had 
net  al  the  time  of  reoeiying  tiiis  writ,  nor  have  I  since  had  the  body  of  A.  B. 

detained  in  my  oustoc^y^  ^^  ^^^  ^*i'*  i^  ^^  ^^^  1>^  <^  i^^  showing  that  A. 
B.  was  not  in  respondent's  power,  and  the  word  '^detained"  was  looked  upon 
as  ambiguous  when  standing  thus  alone.  (BexTS.  Winton,  6  T.  B.  89.)  In 
Bden't  Gaae  (2  11  AS.  226)  on  habeaa  corpos  for  a  person  h^d  as  an  ap- 
prentice, but  alleged  to  be  oyer  21  years  of  age,  the  return  set  forth  a  custom 
to  take  apprentices  aged  between  14  and  21  to  serre  for  seyen  years  or  more; 
bat  this  was  held  to  be  bad,  as  not  showing  the  party  to  have  been  between 
those  ages  when  apprenticed.  When,  before  81  Car.  II,  the  return  to  ^plu- 
ries  habeas  corpus  was,  that  no  such  person  was  in  custody  at  the  time  of  re- 
ceiying  tiiat  writ,  nor  had  been  since,  it  was  held  to  be  bad  for  mm  comttat 
that  the  person  in  question  was  not  in  custody  when  the  original  was  aenred. 
(E&erton  ys.  Viner,  8  Eeb.  434,  S.  C.  2  Leyint,  128,  Freem.  889.)  A  return 
"the  within  named  8.  S.  is  not  in  my  custody,"  is  insufficient,  as  not  also  sta- 
ting that  S.  8.  was  not  in  the  respondent's  poeaeesion  or  power.  ( In  re  Sta- 
eey,  10  Johns.  828.)  Where  habeas  corpus  was  addressed  to  the  sheriff  of 
*'  Dale,"  who,  before  the  return,  had  ceased  to  be  sheriff,  and  his  successor 
returned  <*Jan^iMfiAit»"  the  return  was  held  bad,  for  il  should  haye  been  by 
both  sheriffs,  the  first  that  he  had  the  body  and  deliyered  it  to  the  new 
sheriff,  and  the  second  '*lanffuendui"  (Peck  &  Cresset's  Case — Pasch.  26  Car. 
n  etd.  Bao.  Abr.  Tit.  <<  Habeas  Corpua,"  pi.  7;)  less  partieulari^  is  required 
in  a  return  after  oonyiotion  than  before  ( Bex  ys.  Hawkins,  Fortesc.  272;) 
neither  is  there  any  necessity  for  a  direction  to  the  return,  and  if  any  such 
•zists,  it  is  surplussage.    ( Crosby's  Case,  2  W.  Bl.  764,  8.  C.  8  Wils.  188.) 

Generally,  the  a<iyudioatioik  of  a  Court  of  Beoord,  or  of  an  offioer  haying 
jurisdiction,  between  the  same  parties  and  on  the  same  state  of  facts,  will  be 
a  suffleieBt  matter  of  return,  ( Marcein  ys.  The  People,  25  Wend.  64;  Com. 
ys.  Wetherhold,  4  Pa.  1^  J.  266;  Bzp.  TMiey,  11  Missou.  661;  Taacey  ya.  Har. 
ris,  9  Chk.  586;)  and  where  the  party  detained  is  held  under  such  an  adjudi- 
eation,  the  regularity  of  the  proceeding  is  not  examinable  upon  habeas  cor- 
pus, (Com.  ys.  Keeper^  &c.,  1  Ashm.  10;  Com.  ys.  Leckey,  1  Watta,  66,  bat 
in  Bxp.  Traoey,  26  Verm.  98,  (2  Deane,)  the  Court  seemed  to  think  otherwise; 
but  see  In  re  Powers,  id.  261.  In  Bushell's  Case,  (Yaugh.  185, 8.  C.  1  Freem. 
1;  2  Sir  T.  Jones,  18;  see  Exp.  Toney,  11  Mieseu.  661)  it  waa  said  that  in  all 
precedents^  in  King's  Bench  and  Common  Pleas,  of  disdkarges  by  habeas  oer- 
pus,  nothing  could  be  '^showed"  of  quashing  the  orders  or  decrees  of  the 
Court  which  made  the  wrong  conunitment;  subsequently,  howerer,  (Bex  ys 
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late  some  of  the  more  important  conclusiona  respecting 


Fowler,  Ld.  Raym.  618,)  where  a  party  was  arrested  on  a  writ  de  exe.  ea,  out  of 
Chancery,  and  on  habeas  corpus  to  King's  Bench,  it  appeared  that  the  exe, 
ea,  was  liable  to  be  quashed,  the  Court  refused  to  discharge  because  the  Chan- 
cellor had  erroneously  granted  the  exc  ea,,  but  quashed  that  writ,  and  then 
discharged. 

It  is  a  sufficient  matter  of  retuni  to  habeas  corpus  that  the  prisoner  is  in 
custody  under  sentence  of  a  Court  of  jurisdiction  competent  to  inquire  of  the 
offence,  and  to  pass  such  sentence,  without  setting  forth  the  particular  cir- 
eomstances  necessary  to  warrant  such  a  sentence  (Rex  ts.  Suddis,  1  East, 
806;  Exp.  Watkins,  8  Pet.  198;  People  ys.  Mason,  9  Wend.  606;  Bennac  vs. 
People,  4  Barb.  81;  Stoner  ts.  The  State,  4Mi8SOU.  614;)  and  no  Court  can, 
en  habeas  corpus,  look  behind  the  sentence  of  a  Court  having  jurisdiction, 
not  CTen  beyond  its  own  sentence  (Johnson  ts.  U.  S.,  8  McLean,  89,  Exp. 
Biddle,  Washingt.  '<  Union,*'  26th  Aug.,  1866;)  but  on  a  return  of  habeas  cor- 
pus stating  relator  to  be  detained  under  process  on  conTietion  by  a  justice  of 
the  peace,  the  existence  and  Talidity  of  that  process  may  be  questioned. 
Bennac  ts.  People,  4  Barb.  81. 

It  is  a  sufficient  matter  of  return  to  habeas  corpus  that  the  prisoner  is  in 
custody  in  execution,  whether  that  execution  be  on  the  judgment  of  a  Court, 
(Fitsh.  Nat  Br.  261;  1  BoUe,  188;  Swallow  ts.  The  City  of  London,  1  Siderf. 
289;  Exp.  Qill,  7  East,  876;  Com.  ts.  Leckey,  1  Watts,  66,)  or  of  a  Justice  of 
the  Peace,  (Bell  ts.  The  State,  4  Gill,  801;)  but  on  a  return  to  habeas  corpus 
that  relator  was  committed  by  a  Justice  of  the  Peace,  in  execution,  and  it 
appeared  on  the  face  of  the  return  that  the  sum  for  which  the  execution  is- 
sued was  beyond  the  jurisdiction  of  the  Justice,  the  Court  discharged  the 
prisoner.    (Geyger  ts.  Story,  1  Dall.  186.) 

It  is  a  sufficient  matter  of  return  that  the  prisoner  is  in  custody  under  a 
commitment  for  contempt,  for  where  a  Court  commits  a  party  for  contempt 
their  abjudication  is  a  conTietion,  and  their  commitment  in  consequence  an 
execution  (Exp.  Kearney,  7  Wheat.  88;  Crosby's  Case,  8  WUs.  188;)  and  this 
it  the  same,  whether  the  commitment  is  by  a  legislatiTe  body  or  a  judicial 
tribunal.  (Reg.  ts.  Patty,  2  Salk.  608,  S.  C,  2  Ld.  Raym.  1106;  Rex  ts. 
Flower,  8  T.  R.  814;  Burkett  ts.  Abbot,  14  East,  1,  160, 161;  In  re  Belson,  8 
Eng.  Law  and  Eq.  R.  66;  In  re  Clarke,  6  [English]  Jurist,  767.  S.  C.  2  G.  & 
B.  780,  2  A.  &  £.,  N.  S.  619;  Anderson  ts.  Dunn,  6  Wheat.,  204;  Teates  ts. 
Lansing,  9  Johns.  894;  People  ts.  Cassels,  6  HiU,  164;  Smethurst's  Case,  2 
Sandf.  724;  Gist  ts.  Bowman,  2  Bay,  182;  State  ts.  White,  T.  U.  P.  Charlt. 
128,  State  ts.  Tipton,  1  Blackfd.  166;  and  see  Exp.  Williamson,  4  Am.  Law 
Reg.  27.)  If  a  return  is  made  of  a  commitment  for  contempt,  and  that  com- 
mitment simply  states  a  **  contempt,"  and  not  facts  to  show  it,  the  Court  issu- 
ing the  habeas  corpus  will  look  no  farther  but  remand;  if,  howoTor,  the 
eommitment  states  facts  to  show  the  contempt,  the  Court  will  examine  them 
to  see  if  they  constitute  a  contempt,  and  if  not,  will  discharge  the  prisoner, 
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the  writ  of  habeas  corpus  ad  subjiciendum^  to  be  drawn 

(Sheriff  of  Middlesex's  Cose,  11  A.  &  E.,  278;  Burdett  ts.  Abbott,  14  Bast, 
1,  161.) 

Where  there  is  a  commitment  bj  warrant,  the  officer  must  return  it,  other- 
wise of  commitments  by  a  Court  to  a  proper  officer  in  execution  ( King  vs. 
Clerk,  1  Salk.  849;  but  see  Exp.  Dauncey,  8  [English]  Jurist,  829,  for  the 
practice  where  the  warrant  is  unusually  long;)  and  where  there  is  a  conyie- 
tion,  the  Court  will  require  both  the  conviction  and  the  warrant  of  commit- 
ment to  be  returned  before  them.     ( Rex  ys.  ElweU,  Str.,  794.) 

It  is  a  sufficient  matter  of  return  to  habeas  corpus  that  the  prisoner  is  in 
custody  on  a  regular  indictment  for  murder,  and  he  cannot  be  discharged  by 
proving  his  innocence,  however  clear  the  proof  may  be,  but  must  abide  his 
trial  by  jury.  ( People  vs.  M'Leod,  25  Wend.  483,  and  1  Hill,  877.)  In  cases 
of  habeas  corpus  prior  to  indictment,  however,  the  Court  will  look  into  the 
depositions,  before  the  magistrate  and  coroner's  inquest,  and  though  the 
commitment  be  full  and  in  due  form,  yet  if  the  testimony  proves  no  crime, 
the  Court  will  discharge  or  bail.  ( Exp.  Tayloe,  5  Cow.  89,  68.)  Where  a 
soldier  obtained  his  habeas  corpus  and  claimed  to  be  discharged  on  the 
ground  of  the  invalidity  of  his  enlistment,  and  it  was  returned  that  he  was 
under  arrest  on  a  charge  of  desertion,  the  Court  remanded  him,  saying  he 
must  abide  the  sentence  of  a  court  martial  before  he  could  contest  the  valid- 
ity of  his  enlistment.  (Com.  vs.  Gamble,  11  S.  &.  B.  98;  and  see  Common- 
wealth vs.  Chandler,  11  Mass.,  83.) 

In  England,  it  seems  that  the  return  of  a  commitment  valid  on  its  face,  is 
sufficient,  and  that  the  Court  will  look  no  farther  ( Rex  vs.  Fenwick,  3  Sm., 
869,)  or,  at  least,  such  was  the  case  before  St.  56  Geo.  Ill,  Cap.  100,  and 
whether  that  statute  altered  the  law  in  that  respect  is  doubtful,  but  even  be- 
fore it,  where  a  commitment  was  bad  in  form,  being,  nevertheless,  for  cause, 
a  discharge  was  refused.      ( Bethell's  Case,  1  Salk.  848,  SCI  Ld.  Raym. 
47.)     In  the  United  States,  however,  though  it  has  been  said  that  to  justify  a 
detention  or  commitment,  it  must  state  some  good  cause  certain,  supported 
by  oath  (Exp  Burford,  8  Cranch,  Sup.  Ct.  448;)  a  system  of  inquiry  into  the 
ground  of  commitment  more  extensive  than  that  used  in  England,  seems  to 
prevail.     Thus  while  it  is  said  that  the  formally  correct  warrant  of  a  magis- 
trate de  facto  is  sufficient  ground  for  a  demand  (Wakker's  Case,  8  Barb.  162;) 
it  is  also  said  that  if,  on  looking  beyond  the  warrant,  (which  is  prima  facit 
sufficient)  to  the  affidavit  on  which  it  issued,  the  Court  is  satisfied  there  was 
colorable  proof,  this  is  as  far  as  they  will  go.     (  Prime's  Case,  1  Barb.  840; 
U.  S.  vs.  Johns,  4  Ball.  412;  S.  C.  not  S.  P.  1  W.  C.  C.  R.,  863;  Exp.  Taylor* 
5  Cow.,  89,  63;  and  see  the  rules  proposed  on  the  subject  by  the  migority  of 
the  Court  in  Exp.  Bcnnet,  2  Cranch,  C.  C.  B.  612.)     So,  on  habeas  corpus 
for  one  held  under  the  Act  of  Congress  as  a  fugitive  from  justice,  while  the 
Court  will  not  inquire  into  the  question  of  probable  guilt  (In  re  Clarke,  9 
Wend.  212:  State  vs.  Buzine,  4  Harr.  572,  577,)  they  will  investigate  whether 
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from  what  has  been  above  said.  This  writ  may  issue 
either  at  common  law,  or  under  the  statute  of  Car.  2, 
or  that  of  Geo.  3;  and  difficulty  sometimes  exists  in 
satisfactorily  determining  from  which  of  these  sources 
(if  such  an  expression  be  permitted)  the  writ  in  any 
particular  case  ought  to  be  regarded  as  proceeding. 
It  is,  however,  essential  to  look  narrowly  at  any  re- 
ported decision  with  reference  to  this  precise  point,  be- 
fore attempting  to  dr^w  from  it  any  inference.  Again, 
the  writ  itself  will  issue  not  of  course,  but  on  reason- 
able ground  shown  by  affidavit,  and  will  vary  some- 
what in  form,  according  to  the  circumstances  under 
which  the  detention  or  imprisonment  complained  of  has 
occurred.  Nor,  when  once  issued^  will  the  writ  be 
quashed  for  matter  which  can  properly  be  returned  to 
it  Assuming  that  It  is  regular,  the  ground  o£  deten- 
tion must  be  set  forth  in  the  return:  if  insufficient  or 
manifestly  false,  the  return  must  be  quashed  and  the 
prisoner  will  be  discharged;  or,  if  the  facts  justify  such 
a    course,    an    attachment    will    be    allowed    to    issue 

the  formal  proyiBions  of  the  statute  have  been  properly  followed.  ( In  re 
Clarke,  9  Wend.,  212;  Metzger's  C,  1  Barb.  248;  Heyward's  Case,  1  Sandf. 
701;  Kaine's  Case,  14  How.  108;  Nelson  ys.  CuUer,  8  McLean,  826;  Geyger 
T8.  Story,  1  Ball.  186;  Bennao  vs.  The  People,  4  Barb.  81;  In  re  Washbume, 
4  Johns.  Chanc.  106.) 

On  a  return  of  a  yalid  committal,  the  Court  will  not  examine  into  the 
circumstances  of  the  arrest  (Exp.  Scott,  9  B.  &  C,  446,)  neither  will  they 
proceed  torbail  or  discharge  where  a  party  had  been  committed  for  a  farther 
hearing,  and  had  only  been  in  detention  a  Tery  short  time.  (  Exp.  SmitK.  5 
Cow.  278;  Exp.  Cummines,  D.  C.  E.  D.  Penna.  29th  July,  1868,  MS.) 

Where  to  a  habeas  corpus  it  was  returned  that  a  vessel  was  captured  for  a 
violation  of  the  embargo  laws,  and  a  part  of  her  crew  [the  relators]  detained 
on  board  the  captor's  vessel  as  witnesses,  the  return  was  held  to  be  sufficient, 
the  relators  not  appearing  to  have  applied  to  the  admiralty  to  have  their  dep- 
ositions taken,  or  having  stipulated  for  their  appearance.  (State  vs.  Wen- 
derstrandt,  T.  U.  P.  Charlt.  218.) 
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against  the  partjr  making  tlie  return.  It  may,  per 
haps,  be  said,  and  would  undeniably  be  true,  that  the 
absence  of  a  right  of  traversing  the  return  to  a  writ 
of  habeas  carpus  detracts — in  practice  somewhat — in 
theory  very  considerably — from  its  efficacy  as  a  reme- 
dial process;  and  yet,  though  defective  as  a  remedy  in 
some  respects  it  be,  in  this  writ,  known  only  to  us 
and  to  our  brethren  of  the  United  States  of  America, 
we  think  we  recognize  the  surest  safeguard  for  the 
subject  against  the  license  of  the  Crown — the  most 
obvious  and  approved  pledge  for  the  observance  of 
that  duty  which  is  imposed  on  our  judges  by  those 
memorable  words  of  Magna  Charta — nuUi  vendemust 
nuUi  negabimuSy  ant  d^eremusy  justUiam  vd  redum  — 
justice  shall  neither  be  delayed,  denied,  nor  sold,  but 
shall  bp  administered  impartially  to  all. 
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ABATEMENT. 

See  Attaohmbnt. 

ACCEPTANCE. 

See  OUA&AN TT. 

ACCIDENTAL  INJURIES. 
See  Nbgliqbnoi. 

ACTION. 

1.  Simple  eorUraet  debUy  payable  by  inetalmente.  Aeeumpiit.  Covenant. 
If  an  entire  Bum  of  money,  due  upon  a  simple  contract,  be  payable 
by  instalments,  all  of  which  haye  not  fallen  due,  aeeumpnl,  is  in  gen- 
eral, the  only  remedy  for  the  recovery  of  the  instalments,  as  they 
seyeraliy  fall  due,  and  if  the  money  be  due  upon  a  contract  under 
seal,  tlie  remedy  is  by  action  of  covenant.    Blakemore  vs.  Wood,  470. 

ACTION  ON  THE  CASE. 

Jbr  drfeeti  covered  by  toarranty.  When  mamtainable.  An  action  on 
the  ca8<(  may  be  maintained  by  the  vendee  of  a  slave,  for  a  conceal- 
ment of  substantial  defects  in  the  slave,  which  are  known  to  the 
vendor  but  not  to  the  vendee,  although  such  defects  are  covered  by  a 
warranty  of  soundness,  if  the  vendee  return  or  offer  to  return  the 
slave  to  the  vendor  within  a  reasonable  time.  Boeeon  vs.  Haneoekf 
484. 

ACTION  OF  DEBT. 

2.  Maintainahle  for  the  value  of  property  taken  and  converted.  Where 
the  property  of  another  is  taken  and  converted,  the  tort  may  be 
waived,  and  an  action  of  debt  maintained  for  its  value.  [  McKiir- 
VBT,  J.,  dissented.]    Alebrook  vs.  Hathaway,  464. 


730  INDEX. 

ACTION  IN  FOKWL  PAUPSBIS. 

Guardian  and  next  friend.  A  gnardiftn  or  next  ftnend  oaimol  oom- 
mence  a  suit  on  behalf  of  an  infant  without  first  giving  bond,  and 
seonrity  for  costs,  as  required  by  iht  act  of  1787,  oh.  19  {  1. 
Oreen  ts.  Sarrie^n^  181. 

1*  A  perefmal  privilege.  Bxeeutore  and  Adminittratore.  The  laws  au- 
thorising suits  tn  forfM  pauperie  confer  a  personal  privilege,  which 
the  pauper  alone  can  ayail  himself  of.  A  representatire,  therefore, 
cannot  be  permitted  to  bring  a  suit  or  take  an  appeal  upon  an  affi- 
davit merely,  that  said  estate  is  insolvent.    McCoy  vs.  Broderiekf  208. 

2.  Same.  Same.  When  a  suit  has  been  regularly  commenced  ca  /otsm 
pauperie,  and  the  plaintiff  die,  the  representative  has  nothing  to  do 
but  to  carry  it  on  as  he  finds  it.  He  cannot  be  required  to  give  securi- 
ty for  the  prosecution  of  the  suit,  upon  a  revivor  in  his  own  name.  Ih^ 

ADIONISTBATOBS  AND  EXECUTOBS. 

Effect  of  a  voluntary  payment  to  foreign  Admeniatraior.  A  vduntaij 
payment  made  in  this  State,  by  a  debtor  resident  here,  to  a  foreign 
executor,  is  no  bar  to  an  action  for  the  same  debt,  subsequently 
brought  by  a  domestic  administrator.     Young  vs.  (yNeal,  66. 

1.  Tenante  in  common.  An  action  of  trespass  quare  daueum  fregO,  by 
one  of  several  tenants  in  common,  may  be  revived  in  the  name  of  his 
representative.     Wintere  vs.  MeOhee^  128. 

Authority  to  convey  real  eetate  of  teetator  or  inteetate.  Act  of  1794, 
eh.  6,  {  1.  The  personal  representative  has  no  power  to  convey 
real  estate  of  testator  or  intestate  under  the  act  of  1794,  ch.  6,  | 
1,  unless  the  title  bond  of  such  testator  or  intestate  be  produced, 
or  its  existence  at  the  time  of  conveyance  be  established  by  proot 
As  against  third  persons,  however,  the  recital  of  the  title  bond 
in  the  conveyance,  if  sufficiently  tail  and  explicit,  would  be  prima 
facie  sufficient.    BeuHeU  vs.  WaUon^  287. 

Dehu  paid  before  admmietration.  Where  a  erediter  of  «a  intestate 
knowing  that  no  administration  had  been  granted  upon  the  estate, 
presented  his  claims  to  the  widow,  who  paid  them,  the  administrator 
can  recover  the  amount  of  such  creditor  in  an  action  against  him  as 
Executor  de  eon  torU    Mitchell  vs.  JTtrib,  819. 

1.  May  maintain  trover  for  wrongful  eanvereion  of  elave.  Secue,  ae  to 
adminietrator  de  honie  non.  Until  the  condition  of  an  eetate  can  be 
ascertained  and  distribution  made,  it  is  the  duty  of  the  personal 
representative  to  protect  the  property — the  slaves  as  well  as  other 
property — and  he  has  such  a  temporary,  qualified  interest  in  the 
slaves  in  consequence  of  his  liability,  as  will  entitle  him  to  main- 
tain trover  against  a  wrong-doer  having  no  title.  But  an  adminis- 
trator de  bonis  non,  whose  rights  and  duties  are  limited  and  specific, 
being  administrator  alone  upon  such  assets  of  the  estate  as  remain 
in  epecie  at  the  death  of  the  first  administrator,  cannot  mainUin 
trover  for  a  slave  wrongfully  sold  by  the  first  administrator.  Cheek 
vs.  Wheatley,  484. 
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Debts  due  to  themtdvea.  Statute  qf  Imitatiatu,  A  penontl  Tepresen- 
tatiye  has  a  right  to  retain  out  of  the  assets  in  his  hands,  enough  to 
pay  debts  due  to  himself  from  the  estate»<  onlj,  when  his  demand  is 
such  that  it  oould  he  reooyered  of  another  oooupying  his  position  as 
representatiTe,  Thus,  he  cannot  retain  for  a  debt  barred  by  the 
statute  of  limitations  at  the  Ume  of  his  settlement,— Kida  10  Hum- 
phreys, 801.     WKart&n  and  Wife  ts.  Marbeny^  608. 

See  AcTiOH  in  Forma  Paupkbis.    MoBTOAai.    LmiTAnoxs. 

ADMISSIONS. 

See  Eyidbkob. 

ADVERSE  POSSESSION. 
See  Tbust  Estatbs. 

AGENT. 

See  Pbincipal  abd  Aobnt. 

AMBIGUITY. 

See  Etidbncb. 

AMENPBIENT. 

Act  of  1862,  oh.  162,  {{  6  and  7.  The  act  of  1852,  eh.  152,  {  6, 
authorizing  amendments  in  certain  cases,  has  no  reference  to  suits 
eommenced  before  said  act  took  effect.  It  is  otherwise,  howcTer,  as 
to  {  7  of  said  act,  regulating  the  practice  in  the  Supreme  Court,  at 
the  latter  applies  to  all  cases  brought  mto  the  Supreme  Court  after 
said  act  took  effect.     CardweU  ts.  KUrell,  296. 

2.  Same,  In  an  action  of  debt  upon  a  promissory  note,  payable  by 
instalments,  some  of  which  are  not  due,  an  amendment  of  the  decla- 
ration asked  for  by  the  plaintiff,  setting  forth  the  note  sued  on,  and 
ayerring  a  parol  agreement  made  at  the  time  of  its  execution,  that 
upon  feihire  of  the  maker  to  meet  the  irst  instahnent  when  due,  that 
the  whole  should  be  considered  due,  was  properly  refiised.  Blako" 
more  ts,  Wood,  470. 

2.     Of  penal  aetum»»    By  the  act  of  1852,  ch.  152,  {  6,  amendments  in 
penal  actions  and  dril  suits  are  placed  upon  the  same  footing.     Child' 
reea  ts.  Mayor  and  Aldermen  of  NaehvUU,  847. 
See  CoBSTiTunoBAL  Law.    Sbbbifi . 

APPEAL.  ^ 

See  Chabcbbt  Pbaotiob  abd  Plbadibo.    Habbas  Cobpvs. 

ASSAULT. 

See  Obimibal  Law. 

ASSIGNEE. 

See  Ybbdob's  Libb. 

ASSIGNMENT. 

See  BujiS  abb  Notbs. 

ASSUMPSIT. 

See  AoTioB. 
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ATTACHMENl?. 
2.  AbaUment  Truth  of  the  cause  ttated  may  be  traversed.  An  attachment 
being  the  leading  proeees  by  which  it  is  sought  to  compel  an  appear- 
ance, the  defendant,  upon  appearing,  may  plead  in  abatement,  as  if 
brought  Into  Court  upon  ordinary  process.  He  may  trayerse  the  truth 
of  the  cause  stated  as  the  ground  of  the  attachment;  or  he  may  show 
in  abatement,  that  the  property  attached  is  not  his,  and  that  he  is 
not  before  the  Court.     MarrieTi.  Taylor,  686. 

2.  Official  salaries  cdfwot  be  attached.  The  relation  of  debtor  and 
creditor,  in  the  sense  of  our  attachment  laws,  does  not  exist  be- 
tween the  State  and  its  employees.  The  ftmds  set  apart  for  the 
compensation  of  official  service,  belong  to  the  State,  and  not  to 
him  who  renders  such  service,  until  they  pass  out  of  the  treasury. 
The  salary  of  a  public  officer,  therefore,  is  not  subject  to  attachment, 
in  the  hands  of  the  disbursing  officer  of  the  State.  Bank  of  Ten- 
nessee TS.  Dibrellf  879. 

AUTHENTICATION. 

Bankruptcy.  Discharge  in  another  State.  How  authenticated.  The 
certificate  of  a  discharge  in  bankruptcy  in  another  State,  to  be  ayail- 
able  in  eyidence  in  this  State,  must  be  authenticated  according  to  the 
act  of  Congress  of  1790,  by  the  attestation  of  the  clerk  and  the  seal  of 
the  Court  if  there  be  a  seal,  together  with  a  certificate  of  the  judge, 
chief  justice,  or  presiding  magistrate,  that  the  said  attestation  is  in 
due  form.     Tappan  ts.  NorveU,  570. 

BAILMENT. 

Liability  of  hirer  of  slave.  Where  the  owner  of  a  slave  and  the 
hirer  thereof  both  reside  in  the  same  county  at  the  time  of  a  general 
contract  of  hire,  the  legal  presumption  is  that  the  slave  is  to  be 
employed  in  said  county :  and  if  the  hirer,  pending  the  term  of  hire, 
without  the  consent  of  the  owner,  remove  the  slave  for  service  to 
another  State  where  he  sickened  and  died,  he  is  liable  to  the  owner 
for  the  value  of  the  slave. 

[Caauthb&s,  J.,   dissented.]     White  vs.  Harmond,  S22. 
Seb  Contract. 

BANK  CHARTERS. 

Seb  Constitutional  Law. 

BANK  NOTES. 

Sbb  Cbiminal  Law.  ^ 

BANK  OF  TENNESSEE. 

1.  Debtors  of,  not  the  debtors  of  the  State.  Act  of  1885,  eh.  27,  {  6. 
The  Bank  of  Tennessee,  although  the  creature  and  property  of  the 
State,  is  not  identical  with,  or  even  an  integral  part  of,  the  State 
sovereignty.  So,  the  act  of  1886,  chap.  27,  {  6,  requiring  the 
disbursing  officers  of  the  State  Treasury  to  retain  all  moneys  due 
to  persons  indebted  to  the  State,  until  such  debts  are  liquidated 
and  paid,  has*  no  application  to  debts  due  to  the  Bank  of  Ten- 
nessee.    Bank  of  Tennessee  vs.  DibreU,  879. 
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BANKRUPTCY. 

Sis  AUTHIINTIOATION. 

BILLS  OF  A  GENERAL  CHARACTER. 
Skk  Constitutional  Law. 

BILL  OF  EXCEPTIONS. 

SbB  PliACTICE. 

BILLS  OF  EXCHANGE. 

SxB  Bills  and  Notes. 

BILLS  AND  NOTES. 

Effect  of  Ataignment.  The  effect  of  the  statute  making  notes  for  spe- 
cific articles  assignable,  is  simply  to  confer  upon  the  assignee  the  right 
of  action  in  his  own  name,  at  law  or  in  equity.  His  condition,  as  re- 
spects the  maker,  is  no  better  than  that  of  the  assignor,  and  \h^  note 
in  his  hands  is  subject  to  all  the  equities  to  which  it  was  subject  in 
the  hands  of  the  assignor.     Moore  ts.  Weir  and  Smith,  46. 

Three  per  cent,  damages  upon.  Act  of  1827,  eh,  14.  A  bill  of  ex- 
change drawn  and  accepted  in  this  State,  all  the  parties  to  which 
reside  in  this  State,  but  payable  in  another  State,  is  not  such  a 
bill  as  is  contemplated  in  the  act  of  1827,  ch.  14,  upon  protest 
of  which  three  per  cent  damages  can  be  reooyered  by  the  holder. 
Cox  YS.  Bank  of  TennesaeCf  140. 

1.  Protest,  Presentation,  The  protest  of  a  note  payable  *'at  the  Union 
Bank  at  Memphis,"  is  not  inyalidated  by  a  recital  in  said  protest 
that  demand  was  made  at  the  branch  of  the  Union  Bank  of  Ten- 
nessee, at  Memphis; "  there  being  no  proof  of  the  existence  of  any 
other  bank  at  Memphis,  called  the  Union  Bank.  Worley  ys.  WaU 
dran,  548. 

2.  Same,  Evidence.  Notice.  Where  a  Notary  stated  upon  examination, 
that  he  did  not  remember  haying  giyen  notice  of  the  protest,  but  is 
satisfied  that  he  did  so  from  his  certificate  to  that  effect,  the  notice 
is  sufficiently  proyen.    lb. 

3.  Practice,  Judgment.  Where  in  an  action  of  debt  against  the  maker 
and  endorser  of  a  promissory  note,  there  is  judgment  by  default 
against  the  maker,  a  writ  of  enquiry  awarded  to  haye  the  dama- 
ges assessed  against  him,  issue  taken  upon  the  plea  of  nU  debit  by 
the  endorser,  and  at  the  subsequent  term  the  damages  are  assessed 
by  a  jury,  who  also  find  the  issue  in  fay  or  of  the  plaintiff,  upon 
the  plea  of  nil  debit,  it  is  no  error  for  the  Court  to  render  judgment 
against  both  for  the  debt  and  damages.     lb. 

There  must  be  a  payee.  The  bona  fide  holder  of  a  promissory  note 
which  has  no  payee  named  therein,  can  at  any  time,  eyen  at  the  trial, 
insert  his  own  name  as  payee.  But  if  this  be  neglected,  and  the 
parties  go  to  trial  without  the  correction,  it  is  fatal,  vpon  objection 
being  made  by  special  plea  or  demurrer.  Seay  ys.  Bank  of  Tennes- 
see,  658. 
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BILLS  OF  BEVIEW. 

Chaneery  Juritdietum.  Act  of  1886,  eA.  20,  {  16;  The  power  of  a 
Court  of  Ghanoery  to  reriew  a  decree  after  its  enroUment,  or  after 
the  a^joomment  of  the  Term  at  which  it  waa  pronounced,  reeta  on 
the  first  of  the  ordinances  in  Chanceiy  of  Lord  Bacon,  that  "no  decree 
shall  be  reyersed,  altered  or  explained,  being  once  nnder  the  great 
seal,  but  upon  bill  of  review ;  and  no  bill  of  review  shall  be  admitted, 
except  it  contain  either  error  in  law,  appearing  in  the  body  of  the 
decree  without  farther  examination  of  matters  of  fact,  or  some  new 
matter  which  hath  arisen  in  time  aft«r  the  decree  and  not  an  j  new 
proof  which  might  have  been  used  when  the  decree  was  made;  never- 
theless,  upon  new  proof  that  is  come  to  light  after  the  decree  made, 
and  could  not  possibly  have  been  used  at  the  time  when  the  decree 
passed,  a  bill  of  review  may  be  grounded  by  the  special  license  of  the 
Court,  and  not  otherwise."  The  act  of  1886,  ch.  20,  2  1^>  introduces 
no  new  ground  for  a  bill  of  review ;  nor  does  it  enlarge  or  modify  the 
grounds  of  review  defined  in  said  ordinance.  Baton  vs.  jDidfctiMoa, 
897. 

BODILT  HARM. 

Sbb  Ceimiital  Law. 

BOND. 

8n  FoftoiBU  Entky  jjtd  DxTAiiinB. 

BOUNDABT. 

Bmk  EsTOPPBL. 

CEBTIORARI. 

1.  Motion  to  d%amu9.  When  to  he  made.  Where  a  certiorari  has  been 
obtained  improperly,  or  upon  an  insufficient  ground,  the  defendant 
thereto  must,  at  the  return  term,  or  at  the  first  term  aft^r  service  of 
the  euper9edea$f  avail  himself  of  the  objection  by  motion  to  dismiss ; 
and  if  he  fail  to  do  so,  he  cannot  oljject  afterwards,  that  the  peti- 
tion does  not  show  fuffioient  ground,  or  that  the  cause  was  not 
regularly  removed  to  the  Superior  Court    Ificke  vs.  Jokneon,  826. 

2.  Svidenee.  FaUity  of  petition.  It  is  not  competent  for  the  defendant, 
either  on  a  motion  to  dismiss  or  upon  a  trial  of  the  cause  upon  its 
merits,  to  show  the  falsity  of  the  statement  eontained  in  the 
petition  for  a  certiorari.    lb, 

CXBTIORABI  BOND. 

Sbb  CoTiiiAHT  Rial. 

CHAMPEBTT. 
2.  Foseeeeion,  Act  of  1821,  cA.  66,  {  1.  A  sale  of  land  is  not  tainted 
with  champerty  under  the  act  of  1821,  ch.  66,  {  1,  forbidding  the  sale 
of  pretended  rights,  where  the  vendor  is  in  actual  possession  at  the 
time  of  the  sale.  The  test  of  champerty  in  such  case  is  the  vendor's 
possession  and  not  the  validity  of  his  title.    JBledeoe  vs.  Rogtre,  466. 

CHANCEBT  JURISDICTION. 

1.  FartitUm  of  eetatea  mong  tenante  in  common,  A  Court  of  Chancery  will 
not  decree  a  partition  of  lands  among  persons  who  daim  as  ten- 
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ants  in  oommon,  ux^ess  the  title  be  dear  and  indisputable.     OravtB 
▼8.  Orov$$,  187. 

8.  A  party  defeated  in  a  Court  of  Lair  beoauaa  of  his  own  neglect  to 
avail  himself  of  his  legal  adTantages  at  the  pro]^  time,  ean  seek 
no  relief  in  equity.    Lafferty  ts.  Coufi,  221. 

A  Court  of  Chaneery  will  not  assume  to  itself  the  jurisdiction  of 
reTising  and  correoUng  errors  in  the  judgment  and  proceedings  of 
the  Courts  of  law.  Thus,  where  three  out  of  five  plaintiffs  in  a  suit 
at  law,  authorized  the  dismissal  of  the  same,  which  the  other  two 
opposed  and  the  Court  reftised,  giTing  judgment  upon  yerdict  for 
the  defendants,  against  all  the  plaintiffs  jointly  for  the  costs,  a  bill 
filed  by  the  three  plaintiffs  aforesaid,  to  be  relieTod  against  said 
judgment,  was  properly  dismissed  for  want  of  equity.  Tlwrnpton  ts. 
Mtek,  271. 

SaU  of  land.  Rteiaion  of  cofOract  by  vendor,  Whtn  improvemenU  al- 
lowed. Where,  by  the  terms  of  a  contract  for  the  sale  of  land,  the  Ten- 
dor,  in  giving  possession,  reserves  in  the  bond  for  title,  the  right  to 
annul  the  same  if  the  purchase  money  be  not  paid  within  twelve 
months  after  it  falls  due,  and  within  the  time  stipulated,  the  vendee 
pays  but  a  small  portion  of  the  purchase  money,  but  makes  certain 
valuable  improvements  upon  the  land ;  upon  a  reoision  of  said  con- 
tract, according  to  the  terms  thereof,  a  Court  of  Chancery  will,  at  the 
suit  of  the  vendee,  decree  to  him  the  value  of  his  improvements  as 
well  as  a  reimbursement  for  his  payments  as  a  set-off  to  the  rentsf 
Humphreye  vs.  Holteinger^  228. 

Marital  righU,  Where  a  vendor  of  land,  being  in  jail  on  a  charge 
of  felony,  conveyed  the  same,  by  deed  duly  registered,  to  his  sister,  a 
feme  tole,  taking  her  notes  therefor,  for  the  sole  purpose  of  qualifying 
her  to  become  his  bail;  who,  after  being  rejected  as  such  by  the  Court, 
returned  to  him  the  deed,  destroyed  her  notes  and  pronounced  the 
proceeding  a  fraud;  after  which  the  vendor  sold  and  conveyed  the  same 
land  to  another  for  a  valuable  consideration,  who  had  notice  of  the 
facts,  but  before  the  latter  deed  was  registered,  the  first  vendee  mar- 
ried ;  such  intervening  marriage,  in  the  absence  of  proof  that  the 
same  was  superinduced  by  the  existence  of  said  first  named  deed,  or 
by  any  deceit  practiced  upon  the  husband  in  reference  thereto,  will 
not  validate  said  first  conveyance — ^but  would  operate  merely  as  a  cloud 
upon  the  title,  which  a  Court  of  Chancery  will  remove,  and  will  vest 
the  title  in  the  subsequent  purchaser  for  value.  WhiUoek  vs.  ChrU^ 
ham,  287. 

See  Pbesumptioh.  Vbkdob's  Lien.  Bills  or  Rxmw.  Chanosbt 
Salks.    Chakobbt  Pbacticb  abd  Plbadibg.    Tbvst  EsTAnst. 

CHANCSRT  PRACTICE  AND  PLEADIN0. 
2.     Act  of  1862,  ch,  866,  {  9.    The  ninth  section  of  the  act  of  .1862, 
eh.  866,  has  no  application  to  any  suit  pending  in  the  Chancery 
Courts  of  this  State,  in  which  the  original  bill  was  filed  before  said 
act  took  eifeot.     Qrovee  vs.  Orove$,  187. 
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4.  Multifariowneu.  Act  of  1862,  ch.  866,  2|  7  j*  9.  SgTeet  of  fudgmaU 
yro  eonfuto.  As  by  the  act  of  1852,  ch.  865,  multifariousness  cannoi 
be  assigned  for  error,  unless  the  objection  was  made  by  demurrer  to 
the  bill,  and  by  answering  all  such  objections  are  waived;  so,  if 
after  a  defendant  has  been  regularly  served  with  process,  he  fail  to 
appear,  and  suffers  judgment  ^o  con/efto  to  be  rendered  against  him, 
he  cannot  be  heard  in  the  Supreme  Court,  to  object  to  the  bill  on  the 
ground  of  multifariousness.    Moreau  vs.  Saffaram  j-  Co,,  596. 

Appeal,  When  a  party  appeals  Arom  the  decree  of  a  Chancery  Court, 
to  the  Supreme  Court,  which  appeal  is  never  abandoned  or  dismissed, 
the  cause  stands  for  trial  de  novo  in  the  Supreme  Court;  and  if,  upon 
the  death  of  the  other  party,  an  abatement  take  place,  it  is  an  abate- 
ment of  the  suit,  and  not  merely  of  the  appeal.  Maskall  vs.  Moikall, 
208. 
San  Chakcsbt  Salks.    Chahcskt  Jubisdiction. 

CHANCERY  SALES. 

1.  Setting  aside  sale  for  fraudulent  combination  among  bidders.  A  fraud- 
ulent combination  among  the  bidders  at  a  Chancery  sale  of  real 
estate  to  prevent  and  suppress  the  bidding,  presents  a  proper  case 
for  the  intervention  of  a  Court  of  Chancery  upon  a  proper  applica- 
tion, to  set  aside  the  sale  and  re-open  the  biddings.  McMinn^s 
Legatees  vs.  Phipps,  196. 

2.  Same.  The  ease  in  judgment.  A  simple  agreement  between  two  or 
more  persons,  each  of  whom  wished  to  purchase  a  part  only  of  the 
land  offered  at  a  Chancery  sale,  that  they  would  purchase  the  whole 
jointly,  and  afterwards  make  division  among  themselves,  does  not 
constitute  6uoh  a  combination  to  stifle  the  biddings  as  would  vitiate 
the  sale.    Such  a  proceeding  is  neither  illegal  or  inmioral.     lb. 

8.  Jloto  application  to  set  aside  Sale  for  fraudulent  combination  must  be 
made.  A  Court  of  Chancery  will  not,  after  confirmation  of  a  sale  of 
land,  upon  a  mere  suggestion  of  fraud,  permit  the  question  to  be 
raised.     There  must  be  a  formal  application  by  bill.     lb. 

Of  land.     Confirmation  of,  does  not  vest  the'title.     The  mere  confirma- 
tion of  a  sale  of  real  estate  by  decree  of  the  Chancery  Court,  has 
the  effect  only  to  complete  the  sale ;  it  does  not  vest  the  legal  title. 
Webster  vs.  Hill,  333. 

CHANGE  BILLS. 

SsB  Ckiminal  Law. 

CHARGE  OF  COURT. 
Sek  Praotick. 

CHARITABLE  USES. 

1.  Bequest  to  Trustees.  Where  a  testator  directs  the  executors  appointed 
by  his  will,  to  invest  a  ftind  in  available  stocks,  and  to  apply  the 
annual  interest  or  dividends  to  the  education  of  the  children  of  a 
designated  school  district  in  the  county,  forever,  and  upon  failure 
of   executors  to  accept  and  execute  the  trust  devolves  the  same 
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^  upon  the  County  Court  of  mid  countyy  ei^oiiiijig  upon  the  Sohool 

*?H  Commiauonen  of  said  oounty,  to  see  that  the  ftind  wm  properly 

^B*  applied,  he  oreatea  thereby  a  valid  charity,  of  whioh  the  Ezeoutore 

^'-  are  the  TrusteeB.    The  direction  to  the  Commissioners  is  a  mere  re- 

^-  quest,  whioh  does  not  inrest  them  irith  any  right  te  interfere  with 

i^  the  trust  ftind.     Gai$  ts.  Bosm,  211. 

'^  CHARTERS. 

^^  See  CoHBnTunoKAL  Law. 

CLERK. 
^  See  Costs. 

*  COLLATERALS. 

^  See  DisTMBiiTiov. 

^  COMMISSIONER  OF  PROBATES. 

See  Fkms  Cotxrt. 

CONDITION. 

See  CoNTBAOT.    Sali  or  Piiksonaltt. 

^  CONFIRMATION  OF  ^ALBS. 

^  See  Cbaucbet  Salss. 

t  CONFLICTING  ORANTS. 

k  See  Lanp  Law. 

■  • 

CONSIDERATION. 

See  Fbavduluit  Salxb  axd  CoimiTAXOU. 

CONSTITUTIONAL  LAW. 

Jtutiee  of  th$  Peace.  HU  term  of  office.  Act  of  1886,  ch.  I,  2  16. 
So  much  of  the  16th  section  of  the  act  of  1886,  ch.  1,  as  limits  the 
term  of  a  Justice  elected  to  fill  a  vacancy  to  the  remainder  of  that  of 
his  predecessor  in  office,  is  unconstitutional  and  Toid.  The  term  of 
office  of  justices  of  the  peace  is  fixed  by  the  oonstitution,  unalterably, 
at  six  years.     WaekingUm  Keiye  vs.  Mobert  Maeony  6. 

1.  Fraudulent  LegiaXation,  The  Judicial  Department  of  the  goyemment 
would  hesitate,  eren  if  its  power  were  indisputable,  to  declare  an  act 
of  the  Legislature  invalid  on  account  of  fraudulent  and  improper 
practices  on  the  part  of  Its  members  in  procuring  the  passage  of 
such  act.  The  presumption  of  law  is  in  fkvor  of  the  probity  of  all 
legislatiTe  action,  and  it  would  require  a  strong  case  to  justify  the 
Courts  even  in  entertaining  a  question  so  derogatory  to  the  LegislatiTe 
Department.    Fergueon  ts.  The  Mmer^  and  Manufacturer^  Bankj  609. 

2.  Same.  Comt.,  Art.  2,  {  21.  BUU  of  a  general  character.  Bank 
chartere.  The  term,  '*bills  of  a  general  character,*'  used  in  the  con- 
stitution to  designate  such  bills  as  shall  be  passed  upon  a  call  of  the 
•<  ayes  and  noes,"  applies  to  such  statutes  as  affect  the  rights  of  the 
people  at  large.  A  bill  to  incorporate  a  priTate  banking  company, 
is  not  a  bill  of  a  general  character  in  the  sense  of  the  constitution. 
lb. 

8.     Same.     Oonet.^  Art  2,  )  18.    Amendmenia  upon  the  third  reading  of 
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UU.  The  18tk  Metimi  of  Um  2d  •rtklle  of  t^  CoMtitoiion  of  thU 
8tol«p  wUdi  rtqaira  ell  Infls  to  be  reed  on  three  eeffcrel  days  in 
both  hoiieee  of  the  LegUlaive,  mm  bitetided  to  prsreat  frendB,  end 
to  siq>erindiiee  eeation  end  dreiutfpeotion  in  thepeeeef^  of  ell  lews. 
The  preetioe  whkdi  faee  obteined  in  tiM  two  honsee  of  the  LegiaUtnre 
of  edopting  upon  the  third  aad  leet  reeding  of  biUe,  emendmente 
which  ere  not  homogeneous  with  the  general  objects  of  the  biU,  is 
not  only  unsafe  in  itself,  but  is  not  within  the  spirit  of  the  Consdtu- 
tion,  and  should  not  be  fsTored.    lb. 

4.  Same,  Repealing  power.  Contract.  An  act  of  the  Lepslatnre  grant- 
ing to  diTers  companies,  charters  of  incorporation  in  seTeralty,  like 
other  contracts  containing  Tsrions  proTisions,  must  be  taken  as  a 
whole.  And  if  the  reserration  of  the  right  to  alter  or  r^»eal  all 
ehartere  granted  by  said  act,  appears  distinctly  in  any  part  thereof,  it 
applies  with  equal  force  to  eyery  charter  created  thereby,  whether 
the  section  by  which  such  charter  be  granted,  precede  or  succeed 
that  containing  the  reserration.    lb. 

6.  Same.  Same.  Act  of  1856,  ch.  118,  {  16.  Caee  in  Judgment  The 
act  of  1856,  ch.  118,  {  16,  which  repeals  so  much  of  the  act  of  1854, 
ch.  294,  as  conferred  banking  powers  upon  the  corporations  created 
by  said  act,  is  a  yalid  and  constitutional  enaotment.     lb. 

6.  Same,  Same,  Act  of  1854,  ch.  294.  The  act  of  1854,  ch.  294,  gires 
to  all  companies  ineorporated  by  said  act,  three  yearn  after  a  dis- 
solution of  said  corporations  by  limitation,  legislative  repeal,  or  other- 
wise, to  wind  up  and  settle  the  affaire  of  said  companies.  They  may 
therefore  sue  and  be  sued  as  oorporataens  at  a^y  time  within  three 
yeers  after  dissolution,    lb. 

Legitlatme  powers  in  reference  to  th&iiere  of  incorporatton.  Act  of 
1856,  e^  254.  The  power  to  grant  chairters  of  incorporation  is  Tested 
by  the  GonstttotioB  of  Tennessee  in  the  Legislature  alone,  to  be  ex- 
ercised as  a  high  and  responsible  trust,  and  only  in  cases  where  it 
may  be  deemed  expedient  for  the  public  good.  It  is  among  the  pow- 
ers, the  exercise  of  which  is  expressly  reserred  to  the  Legislature 
itself,  and  one  which  cannot  be  delegated.  The  act  of  1856,  ch.  254, 
which  confers  upon  the  Courts  the  power  to  grant  charters  of  incorpo- 
ration, is  therefore  unconstitutional  and  Toid.  TKe  State  vs.  Arm^ 
ttrong,  684. 

See  Bamk  or  Tuiimssia. 

CONSTRUCTION. 

See  Will.    Quababtt. 

CONTRACT. 

Miring  of  elavee,  Oamoerekm  tfi  hirer,  %mier  general  eauiract  of  hire,  to 
eub-hire  elave.  The  hirer  of  a  slave,  under  a  general  contract  of 
hire,  is  guilty  of  a  conversion  if  he  hire  said  slave  to  another 
during  the  term  of  hire,  without  the  consent  of  the  owner,  and 
is  liable  to  an  action  of  trover  for  his  value.  Bdlyn,  Cumminge,  275. 
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JSxemtory,  Sale  of  teaUy  bffy  to  be  tMwered  m  fututo,  Whote  the  tn- 
tenmeeUate  riek.  In  an  ezeoutory  contraet  for  the  s^le  of  real  estate, 
the  poseesBion  to  be  giyen  at  a  fkitnre  day,  the  equitable  title  passing 
at  once  to  the  yendee,  he  takes  aUke  the  risk  of  intermediate 
damage,  and  the  benefit  of  intermediate  improrement  of  the  property. 
So,  where  the  vendor  of  certain  houses  and  lots,  under  a  title  bond, 
covenantfl  to  deliver  posseesion  at  a  designated  day — ^and  meanwhile 
the  houses  are  casually  destroyed  by  fire,  the  vendee  will  not  be  ex* 
cused  Arom  the  performanoe  of  his  contract — ^nor  has  he  any  right  of 
action  against  the  vendor  for  failure  to  give  poesession  as  contracted. 
JSarlur  vs.  Smith  j*  Seat,  299. 

Title  bond  in  eale  of  land.  Conditioned  to  be  void  on  non-payment  of 
furehaee  monejf,  A  condition  in  a  title  bond  that  the  sale  shall  be  null 
and  void  if  the  purchase  money  is  not  paid  when  due,  is  for  the  benefit 
alone,  of  the  vendor,  who  may  take  advantage  of  it,  or  waive  it  at  his 
election.     CartUhere  vs.  McBumey,  690. 

DeUnery,  In  a  contract  for  the  sale  of  goods,  to  be  delivered  in 
a  particular  town  or  city,  the  law  is  satisfied  if  the  vendor  adopt 
the  most  usual  and  convenient  mode  in  the  kind  of  trade  in  question, 
for  delivery.  Thus,  in  a  contract  by  which  a  vendor  sells  a  number 
of  hogsheads  of  tobacco,  at  a  specific  price  per  cwt.,  to  be  delivered 
in  a  designated  town,  it  is  not  necessary  that  the  delivery  shall  be 
made  to  the  vendee  personally ;  but  it  is  sufficient  if  deliveiy  be 
made,  in  the  absence  of  the  vendee,  at  a  warehouse,  where  the 
vendee  was  in  the  habit  of  receiving  tobacco  purchased  by  him. 
If  the  contract  be  in  other  respects  complied  with,  the  risk  becomes 
that  of  the  vendee  from  the  moment  the  tobacco  is  so  delivered ; 
and  the  mere  fact  that  the  nett  weight  is  unascertained,  does  not 
vitiate  such  delivery.  WUUame  vs.  Adame,  859. 
See  FsMB  Covbbt. 

CONVERSION. 

See  ADMimsTBATons  axd  Exbcutobs.    Trust  Estatss.    Actioh  or 
Dbbt.    Mobtqaob.    Contbact. 

CONVEYANCES. 

See  Admim iSTBAiions  akd  Exboutobb. 

CONVEYANCE  BY  FIRM. 
See  Fabtnbbship. 

CORPORATION. 

Nuieanee.  The  County  Court  of  Davidson  county,  in  virtue  of  its  in* 
cidental  control  of  the  Court  House  of  said  county,  has  no  power  to 
create  a  nuisance  by  the  erection  of  horse  racks  in  the  Public 
Square  of  Nashville,  and  a  nuisance  thus  erected,  may  be  abated 
by  the  City  Corporation.  Samuels  vs.  Mayor  and  Aldermen  of  Naek- 
viUe,  298. 
1.  Derivate  powere  of  municipal  corporaiion,  PoUee  reyulaUone.  A  city 
ordinance  forbidding,  under  penalty,  the  owners  of  houses  within  the 
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corporfttion,  from  renting  or  letting  the  8«me  to  be  kept  m  bawdy  houB- 
es,  is  a  valid  ordinance  under  a  general  power  granted  in  the  charter 
to  regulate,  prohil}it  or  suppresa  all  disorderly  houses  and  bawdy 
houses.  Such  an  ordinance,  indeed,  would  be  ralid  under  the  gene- 
ral power  of  a  corporation  to  adopt  such  police  regulations  as  are  not 
incompatible  with  the  constitution  and  general  laws  of  the  State. 
Childrut  TS.  Mayor  and  Aldermtnof  NaahviUe^  847. 

COSTS. 

CUrk  liabUy  indwiduaUy,  if  improperly  paid.  The  costs  of  a  suit 
belong  exdusiTely  to  the  witnesses  and  officers  of  the  Court.  The 
plaintiff's  nvne  may  be  used  in  the  collection,  but  he  has  no  right 
to  demand  or  receive  the  costs.  If,  therefore,  the  Clerk  of  a  Court 
improperly  pay  to  the  plaintiff  the  costs  of  suit,  the  parties  in  inter- 
est may  recover  the  same  from  the  Clerk,  by  motion,  under  the  act 
of  1824,  ch.  16,  {  2.     Oarey  tb.  CampbOl,  62. 

4.  Act  of  1829,  eh.  V  The  act  of  1829,  eh.  1,  prescribing  that  no 
more  costs  than  damages  shall  be  awarded  to  the  plaintiff  recoyering 
a  Terdict  in  certain  cases  therein  named,  has  no  reference  to  actions 
of  trespass,  quar4  elatuum  freyit,     WiiUera  ts.  MeOhee,  128. 

Security.  How  eoeU  applied.  The  security  for  costs  has  no  right  to 
apply  the  costs  adjudged  against  him  for  the  benefit  of  the  plaintiff. 
Such  judgment  is  intended  as  an  indemnity  to  the  defendant,  who 
has  a  right  to  have  the  amount  recoTered,  applied  to  the  satisfaction 
of  his  own  witnesses  and  such  other  costs  as  he  may  be  liable  for, 
after  the  satisfaction  of  such  as  may  be  due  to  the  officers  of  the 
Court.     Loeke  ts.  McFalle  and  Waseonf  674. 

See  Fo&oiBLB  Entbt  and  Dbtaikkk.    Plbadixo.    Svbktt. 

COUNTERPART  OF  WRIT. 
See  Plbadino. 

COUNTY  COURT. 

Juriadieiion,  In  eetting^eide  ealea  after  confirmation.  The  jurisdiction 
of  the  County  Court,  under  the  laws  authorizing  the  sale  by  that  tri- 
bunal of  the  estates  of  decedents,  for  partition,  &c.,  is  limited  to  the 
making  and  completion  of  the  sale  alone.  After  such  sale  has  been 
completed,  by  confirmation  of  the  report  and  vestiture  of  title  In  the 
purchaser,  if  any  matter  of  equity  exist,  or  should  arise,  entitling 
the  purchaser  to  be  relieved  against  the  payment  of  the  consideration 
money,  resort  must  be  had  to  a  Court  of  Equity.  Touny  ts.  Shu- 
matey  869. 

COVENANT. 

See  AcTiOH. 

COVENANT  REAL. 
2.     Act  of  1885,  ch.  84,  {  2.     The  bond  required  by  the  act  of  1885,  eh. 
84,  {  2,  for  certiorari  to  remoTO  cases  of  forcible  entry  and  detainer 
and  unlawful  detainer  into  the  Circuit  Court,  is  not  a  ooTenant  real 
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running  with  the  land;  and  suit  for  damages  may  be  maintained 
thereon  by  the  personal  representatire.    Hurt  ts.  Dattffherty,  418. 

CRIMINAL  LAW. 

1.  Indietment,  The  fact  that  one  of  sereral  witnesses  sworn  and  sent 
before  a  Grand  Jury  to  testify  upon  an  indictment,  was  incompetent 
as  .such,  does  not  inyalidate  such  indictment.  Bloomer  ts.  Th€ 
State,  66. 

2.  Same,    Assault.    The  charge  in  an  indictment  for  an  assault,  that 

**  the  defendant  in  and  upon  the  body  of  the  said ,    *did  make 

an  assault,* — and  other  wrongs  and  injuries  then  and  there  did  to 
the  said ,"  is  sufficient  without  specifically  setting  forth  the  par- 
ticular acts  in  which  the  assault  consisted.  These  are  matters  of 
evidence,  not  necessary  to  be  averred  in  the  indictment.    lb, 

1.  Larceny  of  Bank  Notes,  Proof  of  value.  Judicial  knowledge.  The 
fact  that  there  was  no  evidence  before  the  jury  of  the  value  of  bank 
notes  of  the  Bank  of  Tennessee,  alleged  to  have  been  stolen,  when 
the  indictment  assigned  value,  and  the  verdict  was,  <<  guilty  as  charged 
in  the  indictment,"  furnishes  no  ground  for  the  reversal  of  a  judg- 
ment upon  such  verdict.  The  Bank  of  Tennessee  is  a  State  institu- 
tion, chartered  by  a-  public  law.  The  Courts  will,  therefore,  not 
only  judicially  recogniie  its  existence,  but  will  also  judicially  take 
notice  that  its  notes  constitute,  in  part,  the  circulating  medium  of 
the  State,  and  that  they  are  of  value.    Shaw  vs.  The  State,  86. 

2.  Bvidmee,  New  trial.  Upon  a  trial  for  larceny,  if  a  witness  be  per- 
mitted to  detail  a  conversation  between  himself  and  the  prisoner, 
concerning  a  matter  unconnected  with  the  charge  in  question,  which 
is  calculated  to  prejudice  the  prisoner  In  the  estimation  of  the  jury, 
a  new  trial  will  be  granted.    lb. 

Shooting  Matches.  When  indictable  as  gaming.  The  betting  or  wager- 
ing money  or  other  thing  of  value  upon  the  result  of  a  shooting 
match,  had  within  two  hundred  yards  of  a  public  road  of  the  first 
or  second  class,  is  indictable  as  common  gaming.  Ifyers  vs.  The 
State,  98. 

Indietment.  Duplidtg.  Two  offenders  cannot  be  joined  in  a  single 
count  charging  the  offence  of  uttering  obscene  language.  The  State 
vs.  Roulstone,  107. 

Profanity  indictable.  Profane  cursing  or  swearing,  in  public,  is 
indictable  at  common-law  as  a  nuisance.     The  State  vs.  Graham,  134. 

Verdict  must  be  the  result  of  the  deliberate  Judgment  of  the  jury.  In 
criminal  prosecutions  the  prisoner  as  well  as  the  State  is  entitled  to 
the  unbiased  judgment  of  the  whole  as  well  as  every  member  of 
the  jury  in  fixing  the  amount  of  his  punishment.  So,  a  verdict  will 
be  set  aside  and  a  new  trial  granted,  where  it  appeared  that  the 
jurors  severally  stated  the  number  of  years  which  each  thought  the 
prisoner  should  be  imprisoned,  and  dividing  the  whole  by  twelve, 


742  INDEX. 

CRIMINAL  LAW-'Conimued. 

agreed  upon  th«  munber  tlms  Meertaiaed  as  the  term  of  impriaon- 
ment     Crabtrsi  re.  The  StaU^  802. 

Disturbing  public  wanhip.  Act  of  1801,  eh.  86,  {  1.  The  aei  of 
1801,  eh.  85,  {  1,  not  only  proteete  from  dieturbance  a  oongregation 
while  actually  engaged  in  worship,  but  extends  its  protection  also 
to  all  congregations  which  had  assembled  for  the  purpose  of  worship- 
ping ;  and  this  protection  continues  from  the  time  the  congregation 
so  assembles  until  it  disperses  and  ceases  to  be  a  congregation. 
It  is,  therefore,  held  indictable  to  create  a  disturbance  upon  an 
occasion  of  public  worship,  although  the  sendees  may  haye  been 
closed,  and  the  congregation,  at  the  time  of  the  disturbance,  were 
in  the  act  of  dispersing.     Willianu  ts.  The  State^  818. 

1.  Criminal  Law.  Once  in  jeopardy,  Con9tiihUitm^ArL\f\\(k  Waiver. 
Where  a  jury  in  a  case  of  felony,  being  unable  to  agree  upon  a 
▼erdict  were  discharged  without  objection  of  prisoner,  whereupon 
the  case  was  continued  by  consent,  and  at  a  subsequent  term,  the 
prisoner  was  tried  and  conTicted  without  exception  to  the  discharge 
of  said  jury — ^he  cannot  take  advantage  of  such  irregularity  if  there 
be  any,  upon  appeal  to  the  Supreme  Court,  but  must  be  held  to  hsTC 
waived  it.     Morgan  vs.  The  State,  476. 

2.  Same.  Self  drfenee.  Fear  of  hadUy  harm,  Where  a  defendant  in  an 
indictment  for  homicide  or  felonious  assault  relies  upon  the  plea  of 
self  defence,  by  reason  of  his  fears  of  death  or  great  bodily  harm 
from  his  antagonist,  he  must  show  by  proof  that  his  fears  were 
based  upon  reasonable  grounds.     lb. 

Retognixanee  a  lien  iqxm  real  eeitaie,  A  reoognisanee  to  answer  a 
criminal  charge,  is  a  lien  upon  the  real  estate  of  the  cognisor, 
from  the  date  of  its  acknowledgment.     The  StaU  vs.  YFtiifi,  898. 

Once  in  jeopardy.  Indictment.  Upon  a  trial  for  felony,  if  the  Court 
discover  that  the  indictment  is  defective,  a  nolle  proeequi  may  be 
entered  after  the  jury  is  sworn,  and  a  new  indictment  preferred.  This 
will  not  entitle  the  person  to  his  discharge,  there  having  been  no 
legal  jeopardy.     Walton  vs.  The  State,  687. 

Change  BUle.  The  ordinsfy  dray  ticket  used  in  commercial  oides  as 
a  mode  of  keeping  accounts  of  drayage  between  the  merchant  and 
the  drayman,  is  not  a  change  bill  in  the  sense  of  the  laws  of  this 
State  forbidding  the  issuance  and  circulation  of  change  bills.  The 
State  vs.  Fisk,  695. 

Provoking  worde  not  indictable.     Uttering  opprobrious  and  provoking 
words  to  a  person  in  a  public  assembly,  calculated  to  produce  a 
breach  of  the  peace,  by  a  party  armed  with  deadly  weapons,  is  not 
an  indictable  offence.     The  State  vs.  Taylor,  662. 
Sbs  Indiotmekt. 

DAMAGES. 

See  Bills  axo  Notis.    Costs.    Foboiblb  Entkt  axd  Dxtautsk. 
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DEBTS  DUE  REPBESEKTATIVE. 

See  Admihibtbatobs  and  ExiourpBa. 

DEBTS  DUE  THE  STATE. 

See  Bank  or  Tsnnbsbki. 

« 

DEBTS  PAID  TO  FOREIGN  ADMINISTRATOR. 
See  Administbatobs  and  Ezbcutobs. 

DEBTS  PAP  BEFORE  ADMINISTRATION. 

See  Adiiijiistbavobs  and  EzsgrnoBB. 
DEED  OF  TRUST. 

See  Fbauditlbnt  Sa&bb  and  GoNraTAiniaB. 

DELIVSRT. 

See  GoNTBACT. 

DELIVERY  BOND. 
See  EsTOPPBL. 

DISTRIBUTION. 

Of  peraoncUty  among  ooUaUraU.  In  the  diatribution  of  the  personalty 
of  intestates,  the  whole  and  half  blood  haye  equal  rights;  and  there 
is  no  law  giying  any  preference  to  the  half  blood  on  the  side  of  the 
transmitting  ancestor  to  the  ezcluiiion  of  the  other  line.  KyU  ts. 
Moore,  188. 

DISTURBING  PUBLIC  WORSHIP.  • 

See  Cbiminal  Law. 

DOWEK 

Right  of,  not  defeated  by  parol  $aU  of  land  and  delivery  of  poeeeaeion, 
A.ct  of  1784,  ch,  22,  {8.  A  parol  sale  of  land  and  deliTery  of  pos- 
session by  a  deceased  husband  during  his  life  tine  does  not  defeat 
the  widow's  right  of  dower  in  said  land.     Williami  ts.  DawMon,  816. 

DUPLICITY. 

See  Cbiunal  Law. 

EJECTMENT. 

A  legal  remedy  only,  Aet  of  1862,  eh,  162,  {  2.  The  action  of  ejectment 
is  strictly  a  legal  remedy.  It  looks  alone  to  the  legal  title,  and  cannot 
be  maintained  unless  the  plaintiff  has  the  legal  estate  in  the  premi- 
ses, nor  can  an  equitable  title  be  set  up  in  this  action  against  the  legal 
title.  Thus,  by  the  2d  sec.  of  the  aet  of  1862,  eh.  152,  the  action  of 
ejectment  may  in  some  instances  be  maintained  on  a  Tacant  posses- 
sion :  but  the  whole  extent  of  the  alteration  of  the  law  as  affected  by 
said  section  is,  that  a  person  claiming  a  legal  title  to,  or  legal  inter- 
est in  land,  though  not  in  possession  thereof,  against  another  having 
a  legal  title  to  ike  same  land,  is  sulgeot  to  be  sued  in  c(jectment. 
Langford  ts.  i/ai>«,  808. 

Who  affected  by  final  proeeee.     All  persons  who  enter  upon  land 
pending  an  action  of  <^ec^ent  for  its  recoTory,  are  sulject  to  be 
remoTod  by  the  final  process.     WaUen  ts.  Buff,  82. 
See  Etidbncb. 
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ENTRY. 

See  Limitations.     Lajtd  Law. 

EQUITABLE  OWNER. 

See  RaDSMPnoir.  > 

ESTOPPEL. 

Boundary,  Evidence,  AdnuBBions  which  haTe  been  acted  upon  by 
others,  are  conelusive  against  the  party  making  them,  in  all  cases 
between  him  and  the  person  whose  conduct  he  has  thus  influenced, 
whether  made  in  express  language  to  the  person  himself,  or  implied 
from  the  open  and  general  conduct  of  the  party.  Thus,  where  in 
ejectment  it  appeared  that  the  plaintiff's  ancestor,  with  ayiew  to  the 
purchase  of  one  of  two  contiguous  grants,  had  the  line  run,  and  pur- 
chased and  took  his  deed  accordingly,  and  for  sixteen  years  treated 
the  line  so  run  as  his  true  boundary,  and  meanwhile  the  defendant 
bought  the  acyoining  grant,  and  influenced  by  the  conduct  and  re- 
presentations of  the  plaintiff's  ancestor,  adopted  the  line  so  run  as 
his  boundary  also,  which  for  seTeral  years  afterwards  was  acqui- 
esced in  by  the  plaintiffs ;  the  latter,  as  between  the  parties,  are  es- 
topped from  claiming  beyond  the  line  so  established.  Merriwether  ts. 
Lamum,  447. 

1.  Where  the  doctrine  vnU  apply.  The  doctrine  of  ettoppel  can  only 
apply  where  some  declaration  is  made^  or  act  done  to  influence 

'*  the  conduct  of  another  in  his  dealing,  and  which  actually  leads  him 
into  a  line  of  conduct  which  must  be  pr^udical  to  him,  unless 
the  party  so  misleading  him,  be  cut  off  from  asserting  a  conflict- 
ing right.     Deeherd  ts.  BUmton,  878. 

2.  Case  in  judgment.  The  execution  of  an  ordinary  deliyery  bond, 
either  as  principal  or  security,  by  one  whose  property  is  levied  on 
under  an  execution  or  attachment  against  another  <<m  the  property** 
of  the  latter,  does  not  operate  as  an  ettoppel  against  the  assertion 
by  such  obligor  of  his  right  to  the  property.     lb, 

EVIDENCE.  • 

2  Latent  ambiffuity,  A  bequest  of  a  fund  to  Trustees  for  the  "  ed- 
ucation of  the  children  of  Gass's  School  District  forerer,"  is  certain 
and  unambiguous  in  its  terms ;  and  upon  a  bill  filed  for  a  construc- 
tion ef  the  will,  if  the  pleadings  raise  any  uncertainty  as  to  who 
constitutes  the  beneficiaries  under  such  a  bequest,  it  may  be  ex- 
plained by  parol  proof.     Oaee  ts.  Boee,  211. 

1.  Non  eet  factum.  Under  a  special  plea  of  non  est  factum  to  an  action 
upon  a  promissory  note,  alleging  that  the  date  of  the  note  had  been 
altered  since  its  execution,  the  burthen  of  proof  is  upon  the  defend- 
ant. The  plaintiff  under  such  a  plea  has  nothing  to  do  but  to  read 
the  note,  and  the  special  matter  in  aToidance  must  be  proTod  by  the 
defendant.    Bumpaee  vs.  TVamim,  459. 

2.  Same,  Promiseory  notet.  If  a  note  be  executed  in  one  year  and 
post-dated  to  another,  although  it  would  be  deemed  to  have  a  legal 
effect  from  the  time  of  its  issue,  yet  the  date  would  be  held  to  fix 
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the  period  from  which  the  time  for  its  payment  or  maturity  might  be 
calculated.    lb. 

1.  Etffutration.  Act  of  1881,  eh.  90,  {  6.  Where  the  plaintiff  in  eject- 
ment claims  under  a  registered  deed  as  against  an  unregistered  deed 
of  prior  date,  evidence  of  the  plaintiff's  knowledge  of  the  prior  con- 
Teyance  is  inadmissible.  Relief  in  such  case  is  only  to  be  had 
in  a  Court  of  Equity  under  the  proTisions  of  the  act  of  1881,  ch. 
90,  2  6.    BUdsoe  ts.  Rogerty  466. 

Presumption.  Payment.  Prineyifal  and  Agent,  Where  a  defendant 
in  a  suit  upon  a  bill  of  exchange  had  consigned  cotton  to  a  firm  of 
merchants,  with  instructions  to  sell  and  apply  the  proceeds  to  the 
payment  of  the  bill,  the  active  member  of  which  firm  was  the  agent 
of  the  plaintiff,  and  as  such  the  holder  of  the  bill  for  collection, 
and  the  proceeds  of  said  cotton  came  infto  the  hands  of  said  agent; 
the  law  presumes  that  it  was  so  received  as  the  agent  of  the  defend- 
ant and  not  of  the  plaintiff.    Bank  of  Tennessee  vs.  Moore,  644. 

1.  Popular  rumor.  In  order  to  bring  home  to  a  party  knowledge  of  a 
particular  fact ;  proof  that  the  existence  of  such  fact  was  reported 
in  the  neighborhood  of  the  party,  as  tending  to  show  such  knowledge, 
is  inadmissible.     James  and  Simpkins  vs.  Drake,  840. 

Parol,  to  reform  a  writing.  When  admistible.  Parol  evidence  may 
be  admitted  to  vary,  change  or  reform  a  writing,  in  cases  of  mistake 
in  drafting  the  instrument.  But  the  presumption  is  in  favor  of  the 
writing  as  expressive  of  the  intention  and  understanding  of  the  par- 
ties ;  and  to  authorize  relief  in  such  cases,  the  evidence  must  be  clear 
and  conclusive.     Davidson  vs.  Greer,  884. 

Admissions  in  civil  eases.  Slander^  The  rule  of  evidence  is  quite  as 
inflexible  in  civil  as  in  criminal  cases,  that  when  a  conversation  or  ad- 
mission of  a  party  is  offered  against  him  as  proof  of  his  guUt,  he  has 
a  right  to  demand  that  the  entire  admission  or  the  whole  of  what  was 
said  in  that  conversation,  shall  be  laid  before  the  Court  and  jury,  and 
that  the  whole  of  the  admission  or  conversation  occurring  at  the  same 
time,  and  relating  to  the  same  subject  matter  shall  be  taken  together, 
as  well  that  which  operates  in  his  favor,  as  that  which  makes  against 
him.  It  is  for  the  jury,  however,  in  view  of  all  the  circumstances  of 
the  case,  to  consider  how  much  of  the  whole  statement  is  worthy  of 
belief.     Haisten  vs.  ffixen,  691. 

8.  Contradictory  statements  of  witness.  How  witness  sustained.  When 
the  credit  of  a  witness  is  attacked,  upon  the  ground  that  he  had  made 
statements  inconsistent  with  those  he  makes  in  Court,  it  is  compe- 
tent to  sustain  him  by  showing,  that  at  other  times  and  on  other 
occasions,  he  had  made  statements  consistent  with  those  he  makes  in 
Court.    Dossett  vs.  Miller,  72. 

1.  Record  of  evidence  in  forcible  entry  and  detainer,  in  action  for  rents  and 
profits.  The  record  of  a  judgment  in  favor  of  the  plaintiff  in  an 
action  of  forcible  entry  and  detainer,  is  no  evidence  of  his  right 
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to  roeoT«r  is  a  niii  for  rente  and  proAte,  «Uher  before  or  after  Uie 
date  of  the  warrant.     C<uey  tb.  McFalU,  116. 

2.  Record  m  ^futmrntf  om  eHdenee  m  tuit  for  rmU  and  frofU.  In  an 
aetion  to  reeovor  rente  and  profite  oonseqnent  upon  a  reeovery  in 
^eotment,  between  the  same  parttee  to  the  prior  cjeetment — ^the 
record  of  reoovery  in  cjeetment  is  concliuire  of  the  plaintiff's  title, 
and  of  the  defendant's  entry  nnd  possession,  firom  the  day  of  the 
demise  laid  in  the  declaration,  but  no  further.  If  the  plaintiff 
seeks  to  recoyer  for  rente  and  profite  antecedent  to  the  demise 
laid  in  the  declaration  in  ^ectment,  he  must  prove  his  title  as  in 
other  cases.     /6. 

2.  In  an  action  against  an  officer  for  improperly  lerying  an  ezeeotion 
upon  certain  hogs,  as  the  property  of  the  person  in  possession,  testi- 
mony as  to  the  dedaiations  of  said  party  in  possession,  made  before 
the  loTy,  and  whUe  the  hogs  were  in  her  possession,  that  said  hogs 
were  the  property  of  the  plaintiff,  being  a  mere  ^'rerbal  act»"  show- 
ing the  character  of  such  possession,  is  admissible  to  go  to  the  jury. 
Sharp  YB.  Miller^  42. 

See  Exemptions.  Estoppbl.  Tbust  Estatxs.  Pbikcipal  Ain> 
AoBNT.   Pbaotioi.  Cbbtiobasi.   Bills  ahd  Notbs.    CbikuiaXi  Law. 

EXECUTION. 

Sale  of  land.  When  levy  abandoned.  A  sale  of  land  under  a  writ  of 
venditioni  exponas,  founded  upon  a  levy  which  had  been  yoluntarily 
abandoned,  communicates  no  title.  The  suing  out  of  other  executions 
upon  the  same  judgment,  after  the  levy  of  the  first  and  before  the 
writ  of  venditioni  exponas  issued,  is  eyidence  of  such  abandonment. 
AUey  TS.  CarroU,  110. 

1.  Sale  of  land.  Levy  must  be  certain.  A  leyy  upon  real  estete  must 
be  sufficiently  definite  to  enable  the  purchaser  to  ascertain  the 
nature  and  yalue  of  the  property.  So,  a  leyy  in  these  words: 
**  Search  made  and  no  personal  property  found  in  my  county ;  then 
IcTied  this  fi.  fa.  on  three  hundred  and  fifty  acres  of  lanc^  the 
property  of  Edmond  Collins,  this  7th  of  May,  1846,"  is  void  for 
uncertainty.    Lafferty  tb.  Conn,  221. 

2.  Same.  Notice  to  defendant  in  possession.  Act  of  1799,  eh.  14,  {  1. 
The  terms  of  the  act  of  1799,  ch.  14,  {  1,  requiring  twenty  days 
notice  to  be  giyen  by  the  Sheriff,  to  the  defendant  m  possession 
of  land  levied  upon,  of  the  time  and  place  of  sale,  are  not  complied 
with  by  such  notice  to  a  tenant  or  other  person  residing  upon 
said  land.    lb. 

m 

EXECUTOR. 

See  Adkikistbatobs  akd  Exbcutobs. 

EXEMPTIONS. 

Act  of  1888,  ch.  80.  Pleading^  Evidence.  Under  the  proyisionB  of 
the  act  of  1838,  ch.  80,  a  single  ox  is  exempt  from  execution,  in  the 
hands  of  the  head  of  a  family  who  has  no  horse,  mule  or  yoke  of 
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oxen.  But,  it  derolvM  «pon  th%  part/  olaijung  iueli  «t«mption,  to 
•▼er  and  prove  that  he  is  the  head  of  a  familj',  and  that  he  has  no 
horse,  mule  or  other  yoke  of  oxen.     Wo^ftnbargtr  ts.  SUmdiftr,  659. 

EXPRESS  TRUSTS. 
2.  ffaw  created.  Express  tmsts,  as  applied  to  the  fiduciary  ftinetions  of 
an  administrator,  are  created  by  the  action  of  a  competent  Court 
in  the  exerdse  of  its  authority  to  appoint  him  as  such,  and  de-> 
olared  as  well  by  the  order  of  appointment,  as  by  the  bond  de- 
manded and  given  for  a  faithfdl  performaiiee  of  the  trust.  Lttf- 
firty  TS.  Turley,  167. 
See  PnxsuMPnoNS.    Likitatioiis. 

FEllE  COVERT. 

Beat  estate  of,  protected  by  act  of  1850,  cA.  86.  Since  the  act  of  1860, 
ch.  86,  the  husband's  interest  in  the  real  estate  of  the  wife,  whether 
acquired  before  or  after  the  marriage,  is  exempt  during  the  life  of 
the  wife,  flrom  sale  under  any  decree,  judgment,  or  execution  against 
him ;  nor  can  the  same  be  sold  by  the  husband  during  the  wife's  life, 
without  her  special  participation  in  the  conveyance,  under  the  laws 
in  force.     Toung  vs.  Lea,  249. 

1.  Contracts  during  coverture.  In  no  case  can  a  /e«M  covert  be  sued, 
either  separately  or  jointly  with  her  husband,  upon  a  mere  personal 
contract  made  by  her  during  coverture,  although  she  live  apart  fVom 
her  husband.     Harris  vs.  Taylor,  636. 

1  Hofp  her  equity  may  be  assigned.  Probate  and  registration.  Act  of 
1889,  ch.  26,  )  6.  The  equitable  right  of  a  feme  covert,  to  a  provision 
out  of  her  own  property  or  fortune,  before  the  husband  or  his  as- 
signee has  reduced  it  into  possession,  is  the  mere  creature  of,  and 
rests  alone  i|pon  the  peculiar  doctrine  of  a  Court  of  Equity — and  a 
valid  assignment  of  it  can  only  be  made  by  her  privy  examination  in 
that  Court,  or  before  a  commissioner  appointed  by  the  Court  for  that 
purpose;  nor  is  this  long  established  practice  superseded  by  the 
provisions  of  the  Act  of  1839,  ch.  26,  prescribing  rules  for  the  pro- 
bate and  registration  of  instruments  of  conveyance.  Coppedge  vs. 
ThreadgiU,  577. 

2.  Same.  Probate  taken  by  commissioner  in  another  State.  Case  in  judg^ 
ment.  An  assignment  by  husband  and  wife,  of  the  wife's  equity  in 
her  distributive  share  of  her  father's  estate,  taken,  proven  and 
acknowledged,  before  a  opmmissioner  of  deeds,  in  another  State, 
under  the  act  of  1839,  ch.  2S,  2  6,  is  not  valid  to  pass  her  interest, 
and  will  be  set  aside  by  a  Court  of  Equity,  upon  a  bill  filed  by  her 
before  the  assignee  takes  possession.    lb. 

See  Registbatiom. 

FORCIBLE  ENTRT  AND  DETAINER. 
1.     Possession.     Character  of,  to  authorize  the  action.    Actual  residence  on 
the  premises  is  not  necessary  to  support  the  action  of  forcible  entry 
and  detainer.    It  is  enough  if  it  be  shown  that  the  premises  are  not 
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abandoned,  by  prooAi  that  the  enclosures  tare  kept  up,  and  the  doors 
of  the  houses  closed.  The  use  of  land  enclosed  for  pasturing  or  gra- 
ting stock,  is  as  much  a  possession  as  if  it  were  cultiTated.  But  if  the 
intention  to  abandon  had  been  eyinced  by  words  or  actions,  the  acci- 
dental continuanoe  or  ranging  of  stock  upon  a  place  will  not  consti- 
tute possession.     Mapkint  ts.  CaUoway^  11. 

■  2.  There  must  he  force,  actual  or  conetruetive.  To  maintain  the  action  of 
forcible  entry  and  detainer,  it  must  appear  that  there  were  acts  of 
force,  or  appearances  tending  to  inspire  apprehen8i6n  of  violent  acts 
to  the  person,  goods,  or  inolosures,  in  the  manner  in  which  the  plain- 
tiff was  deprived  of  the  possession.    lb. 

1.  CertiorarL  Bond  for  eoets  and  damaget.  What  may  he  recovered.  Act 
of  1886,  ch.  84,  {{  1  and  2.  A  judgment  for  costs  against  a  defen- 
dant in  unlawful  detainer  is  no  satisfaction  of  the  bond  required  by 
the  act  of  1885,  ch.  84,  {{  1  and  2,  upon  removing  said  cause  by  cer- 
tiorari into  the  Circuit  Couii.  The  plaintiff  has  also  his  right  of  ac- 
tion upon  the  bond  for  damages  sustained  by  reason  of  the  unlawful 
detainer.  Hurt  vs.  Dougherty ,  418. 
See  CovxirANT  Rbal. 

FRAUDULENT  COMBINATION. 
See  Cbaxosbt  Salss. 

FRAUDULENT  LEGISLAflON. 
See  Constitutional  Law. 

FRAUDULENT  SALES  AND  CONVEYANCES. 

Deede  of  Trute,  Fictitious  Consideration.  A  debt  having  no  real 
existence  at  the  time  of  the  execution  of  a  deed  of  trust,  but  merely 
prospective  in  its  nature,  to  be  created  by  subsequent  dealings  be- 
tweeu  the  parties,  cannot,  by  parol  agreement,  or  distinct  contract 
at  the  time,  be  looked  to  or  embraced  by  the  terms  of  said  deed. 
Thus,  where  the  debtor,  being  indebted  to  others  at  the  time,  owed  but 
$804  to  the  cestui  que  trusty  but,  under  contract,  was  to  be  fyimished 
with  goods  to  the  amount  of  $2,000,  and  executed  a  deed  of  trusty 
purporting  to  be  for  the  security  of  $2,500,  which  amount,  by  parol 
agreement,  was  intended  to  embrace  the  actual  as  well  as  the  pros- 
pective debt — such  conveyance  is  fraudulent  in  law  as  to  other 
creditors — but  in  the  absence  of  firaud  in  fact,  will  be  valid  security 
for  the  debt  of  $804.    Jf suffer,  Mendrix  ^  Co.,  vs.  Pardue,  191. 

If  the  vendor  of  property  know  of  a  latent  defect  in  it,  that  could 
not  be  discovered  by  a  man  of  ordinary  observation,  he  is  bound 
to  disclose  it,  and  if  he  do  not,  he  is  liable  in  damages  at  the  suit 
of  the  injured  party.     Cardwell  vs.  McClellandf  150. 

Act  0/I8OI,  ch.  25,  {  2.  A  conveyance  of  land  to  defraud,  hinder  and 
delay  creditors,  though  void  as  to  creditors  and  hona  fide  purchasers 
without  notice,  under  the  act  of  1801,  ch.  25,  {  2,  is  nevertheless  valid 
as  against  such  fraudulent  vendor  or  a  purchaser  under  him  with  fuU 
notice  of  the  fraud.     Huhhs  vs.  Brockwell,  574. 
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FRAUDULENT  SALES  AND  CONYETANGES— (7ofKmif0d: 
8.  In  setting  atidet  purcha$€  money  to  be  rinded.  When  a  party,  by 
fraudulent  repreeentationB,  has  been  induced  to  sell  property,  and 
receiyes  the  purchase  money,  such  fraud  will  not  excuse  him  from  re- 
funding the  purchase  money,  and  upon  a  decree  by  a  Court  of  Equity 
to  set  aside  such  a  sale,  the  Court  will  also  order  that  the  purchase 
money  be  refunded.     Ccpptdge  ys.  ThreadgiU,  678. 

GAMING  CONTRACTS. 
1.  Act  of  1799,  eh.  8,  {  1.  To  render  a  contract  for  the  loan  of  money 
Toid,  under  the  act  of  1799,  ch.  8,  {  1,  because  it  was  so  loaned  at 
a  time  and  place  of  a  gaming  transaction,  it  must  be  loaned  to  some 
one  engaged  in  the  game,  as  by  playing  or  betting,  or  in  Qome  other 
way  promoting  or  contributing  thereto.    Smith  ys.  ffatria,  568. 

GRAND  JUROR.  ' 

See  Slahdkb. 

GUARANTY. 

1.  Notice,  Of  aeeeptanee^  or  default  of  FrincijMU.  When  aheohiie,  none 
neeeeeary.  Where  an  instrument  in  the  nature  of  a  guaranty  pur- 
ports to  be  an  absolute  engagement,  no  notice,  either  of  the  accept- 
ance of  the  guaranty  or  of  the  default  of  the  principal,  is  necessary 
to  fix  the  liability  of  the  guarantor.  Such  absolute  guaranty  takes 
effbct  as  soon  as  it  is  acted  upon ;  and  to  support  an  action  against 
the  guarantor,  nothing  more  is  necessary  to  be  shown  than  that  the 
party  to  whom  it  is  addressed  acted  under  it. — ^Vide  Vanleer  ys. 
Crawford,  2  Swan's  R.,  117;  Bright  ys.  McKmghtf  et  al.,  1  Sneed's 
R.,  168.     Yancey  ys.  Broum  f  Appleton,  89. 

2.  Construction.  A  written  request  in  these  words:  **  I  want  you  to  sell 
him  a  bill  of  goods  on  the  best  terms  you  can  aiFord ;  I  will  guaran- 
tee the  payment  of  CYcry  dollar,"  is  an  absolute  guaranty.    lb. 

GUARDIAN. 

See  Action  nr  Fobka  Paupsus. 

HABEAS  CORPUS. 

No  appeal  from  judgment  in.    The  judgment  of  a  competent  Judge 
upon  the  trial  of  a  case  brought  before  him  by  habeas  corpus,  is  final. 
.     The  State  ys.  Malone,  418. 
See  Appsndix. 

HIRER  OF  SLAVE. 

See  CONTBACT.      BAILnHT. 

HUSBAND  AND  WIFE. 

See  Chanobbt  JuBzsnionoir.    Insubahob.    Fbmb  Cotbbt. 

IMPROYEMENTS. 

See  Chaxobbt  Jubisdictiov. 

INDICTMENT. 

Technical  averments^  In  an  indictment  under  the  act  of  1864,  eh.  82, 
{  8,  to  suppress  illegal  Yotlng  in  the  election  of  Judicial  officers  au- 
thorized by  said  aot^  it  is  not  essential  that  the  offence  should  be 
charged  as  haYing  been  knowingly  committed.    The  w.ord  illegally. 
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M  uMd  in  the  BttttuU,  is  snfieUBt,  aad  iaiyliM  tliat  tke  partj  had  or 
should  hvre  hid  knowledge  thoi  tho  met  VM  mdnvftiL    Tke  State  ▼&. 
Haynartk,  64. 
Bee  CwoMMMAL  Law. 

INTEBPRETATION. 
2.     Privilege,    A  privilege,  in  the  sense  of  our  reyenne  laws,  is  th*i 
which  cannot  be  ezgoyed  without  legal  authoritj,  which  is  generally 
OTidenoed  hy  a  license.     CaU  ts.  The  State,  120. 

INSURANCE. 

1.  Of  life  5y  \u$hand.  Rigkta  of  widow.  Act  of  1846,  cA.  216,  {  8. 
The  act  of  1846,  ch.  216,  {  8,  bj  which  the  proceeds  of  a  policy  of 
life  insurance,  eifected  by  th%  husband  upon  his  life,  enures  at  his 
death,  to  the  benefit  of  his  widow  and  heirs,  does  not  depriTe  said 
husband  of  the  power  to  assign  or  otherwise  dispose  of  said  policy 
during  his  Ufe  time.    Sieon  ts.  WHkerton  ^  Co,j  566. 

2.  Same.  Same.  Caee  in  judgment  ^VHiere  a  husband  in  order  to 
obtain  credit,  effected  an  insurance  of  his  life  for  seyen  years  and 
assigned  the  policy  to  his  creditor,  but  paid  only  the  first  and  second 
annual  premiums,  and  said  policy  was  kept  allTC  by  the  creditor 
who  paid  the  sereral  other  premiums  accruing  before  the  death  of  the 
insured,  and  after  that  event  collected  the  amount  of  the  policy,  it 
was  properly  held  by  a  Court  of  Chancery,  that  the  Aind  belonged 
to  the  creditor  to  the  amount  of  his  debt  and  payments  aforesaid, 
but  that  the  surplus  belonged  to  the  widow  and  heirs.    lb. 

ISSUE  OUT  OF  CHANCERY. 
Su  Pkaotiob. 

JEOPARDT. 

See  CaiMXHAL  Law. 

JUDGMENT. 

See  Bills  avd  Notss.    Pkaoticb, 

JUDICIAL  KNOWLBDOE. 
See  CuxuiAL  Law* 

JUDICIAL  SALES. 

See  Chaxobbt  Salis, 

JURISDICTION. 

See  CouHTT  Court. 

JUSTICE  OF  THE  PEACE. 

See  ConsnTunoxAL  Law. 

LAND  LAW. 

Cor^fUeting  grante  of  land  in  the  JERwauee  Dittriet.  Where  the  younger 
enterer  had  obtained  his  grant — after  which  the  elder  suffered  a  kk^ 
tme  to  oocnr  after  a  period  of  extension,  when  grants  oould  not  legally 
issue,  and  upon  a  renewal  of  the  extension  laws  obtained  his  grant 
upon  his  prior  entry — ^the  title  of  the  younger  enterer  must  prevail 
eiver  the  elder.    The  intenreaing  MaHw  destroyed  tke  relation  of  the 
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Utter  grant  to  the  entry  iip<m  wliidi  it  was  based;  and  tke  Legislature 
kad  no  power  to  authorize  the  distnrhaaioe  of  rights  so  Tested  in  the 
younger  enterer.    Bletnnt  ts.  Cfrew,  162. 

Intervening  strip  found  upon  eurvey,  between  two  tracts,  calling  to  a^oin 
each  other,  subject  to  entry.    Where  upon  actual  surrey  of  two  grants 
calling  to  a<]yoin  each  other,  it  is  found  that  they  do  not  actnaUj^ 
adjoin,  but  a  yaoant  strip  is  left  between  them,  such  strip  does  not 
attach  to  either  grant  but  is  subject  to  entry.    Smth  ts.  ./eaeti  688, 

SeS  LlMITATIOSS. 

LABGENT  OF  BANE  NOTES. 
See  Ckimikal  Law. 

LATENT  AMBIGUITY. 
See  EviPEMon. 

LEGISLATIYS  POWEES. 

See  CoHSTiTVTiOHAL  Law. 

LEVY. 

See  Ekzoution. 

LIEN. 

See  CBnuHAL  Law.    MxOhakio's  Lish.    Vendor's  Lieh. 

LIMITATIONS. 

Statute  of.  Land  Law.  When  possession  under  entry  is  protected. 
Act  of  1819,  ch.  28,  2  2.  An  adyerse  possession  of  seyen  years  under 
an  entry  sufficiently  special  to  indicate  clearly  the  land  intended  to 
be  appropriated,  and  to  enable  the  suryeyor  from  the  face  of  the 
paper  to  trace  the  lines  with  a  compass,  in  accordance  with  its  calls, 
is  protected  under  {  2  of  the  act  of  1819,  ch.  28  to  the  extent  of  such 
calls.     Ramsey  ys.  Monroe^  829. 

1.  Statute  of.  Administrators  and  Executors,  Express  Trusts.  A  per- 
sonal representatiye  is  an  express  trustee,  and  no  statute  of  limita- 
tions, either  general  or  special,  or  analogous  bar,  will  protect  him 
against  a  proceeding  to  recoyer  legacies  or  distributiye  shares  doe 
from  him  as  such.  Leferty  ys.  TurUy,  167. 
See  TnusT  Estates. 

LIQUIDATING  PAETNER. 
See  Pabtmbrship. 

LOAN. 

See  Gaxiho  Coetraots. 

MACHINERY. 

See  MBGRAincs*  Liek. 

MALICE. 

See  Slavdbr. 

MABITAL  RIGHTS. 

See  Chamcert  Jurisdiction. 

MECHANICS'  LIEN. 
1.     Subordinate  to  that  of  Mortgagee,    The  Uen  of  a  mechanic,  for  work 
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and  labor  done  upon  mortg»fod  propertj,  st  the  initMioe  of  the 
mortgagor,  is  sabordinate  to  tbat  of  the  mortgagee,  although  the 
latter  knew  of  such  work  and  labor  at  the  time  the  mechanic  rendered 
the  same,  and  did  not  object  thereto. —  Vids  1  Sneed's  Rep.,  273. 
Ftide  #  Bamu  tb.  VUei,  126. 

9  2.  Same,  When  the  mortgagor  acts  aa  the  agent  of  the  mortgagee,  in 
procoring  work  to  be  done  upon  the  mortgaged  property,  the  mechan- 
ic's right  of  action  is  against  the  mortgagee  alone,  and  no  proceeding 
against  the  mortgagor  can  prejudice  the  right  of  the  mortgagee  to 
enforce  his  lien  upon  the  property.    76. 

The  Law  doet  not  embrace  maehinery  fiimuhed.  The  statutes  giving 
to  mechanics  a  lien  upon  buildings  erected  or  repaired  by  them,  for 
work  and  labor  performed  thereon,  or  materials  fiimished,  do  not 
extend  to  and  embrace  the  furnishing  of  machinery  or  equipments 
for  a  mill  or  factory.  JE,  T.  Iron  Mawirfaetiuring  Company  ts.  ByntoL, 
268. 

MORTGAQE. 

What  deemed  a  convereion  hy  mortgagee,  Ezeeutore  and  Admimtiratan. 
Where  a  testator  in  his  lifetime,  purchased  a  slaye  at  Executor's  sale, 
taking  the  title  in  himself,  upon  a  parol  agreement  with  the  execu- 
tion debtor,  who  was  permitted  to  retain  the  possession,  that  upon 
the  purchase  money  being  refVinded  by  the  latter,  the  slaye  should 
be  his,  and  said  execution  debtor  died  without  refunding  the  amount 
of  said  purchase  money,  afler  which  the  slaye  was  bequeathed  by 
the  testator  to  the  children  of  the  execution  debtor;  the  representa- 
tiyes  of  said  testator  cannot  recoyer  of  those  of  the  execution  debtor 
the  purchase  money  so  paid.  Upchureh  ys.  DamaU^  448. 
See  MacHAino's  Lisif. 

MOTION. 

See  Cbbtio&au.    SHisirf . 

MULTIFARIOUSNESS. 

See  CHA50I&T  Pbaotioi  avd  Pu^Duia. 

MUNICIPAL  CORPORATION. 
Bee  ConpoKATiOH. ' 

NEGLIGENCE. 

Civil  remedy  for  accidental  it\fury.  The  law  atfords  a  party  a  remedy 
by  ciyil  action  to  rteoyer  damages  for  an  injury  to  his  person  or 
property,  caused  either  directly  or  consequentially  by  the  n^U- 
gence,  inadyertence,  or  want  of  proper  precaution,  on  the  part  of 
another,  although  such  iigury  may  haye  been  purely  accidental  and 
unintentional.  To  constitute  an  ayailable  defence  in  such  cases,  it 
must  appear  that  the  ii^ury  was  unayoidable,  or  the  result  of  some 
superior  agency,  without  the  imputation  of  any  degree  of  fault  to 
the  defendant ;  but  the  mere  lawfulness  of  the  act  from  which  the 
injury  resulted  is  no  excuse  for  the  negligence,  unskiUftdness,  or 
reckless  incaution  of  the  party.      Talley  ys,  Ayrety  677. 
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NEW  TRIAL. 
2.  Practice.  Where  it  appeared  that  the  jury  returned  into  Court  to 
aeek  an  explanation  of  the  testimony  of  a  witness,  who  was  thereupon 
interrogated  by  the  Court  in  reference  to  matters  about  which  he  did 
not  depose  in  his  first  examination,  and  no  objection  was  made  at  the 
time,  a  new  trial  will  not  be  granted.     Hawthorne  ts.  Bowman^  624. 

8.  Same,  Parties  are  bound  to  give  due  attention  to  their  cases  in 
Court,  and  when  they  are  reached  under  the  rules  of  the  Court,  they 
must  be  present  to  try  or  continue  as  the  Court  may  direct.  So,  a 
new  trial  will  not  be  granted  on  the  affidarit  of  a  party  that  his  lead- 
ing counsel  was  absent,  when  the  associate  counsel  was  present,  and 
no  application  was  made  at  the  time  for  a  continuance  on  that 
ground,  Ih, 
See  Slandkb.    Pbaotioi.    Cbiminal  Law. 

NON  EST  FACTUM. 
See  EviUKNcn 

NOTES  FOR  SPECIFIC  ARTICLES. 

1.  £ffeei  of  Aeeignment,  The  eflfect  of  the  statute  making  notes  for 
specific  articles  assignable,  is  simply  to  confer  upon  the  assignee  the 
right  of  action  in  his  own  name,  at  law  or  in  equity.  His  condition, 
as  respects  the  maker,  is  no  better  than  that  of  the  assignor,  and  the 
note  in  his  hands  is  subject  to  all  the  equities  to  which  it  was  subject 
in  the  hands  of  the  assignor.  Moore  ts.  Weir  j*  Smith,  46. 
See  SxT  On. 

NOTICE. 

See  SusBTT.    PLBADiira.    Ezsounoii.    Bills  avd  Notbs. 

NUISANCE. 

*    See   COBPOBATIOK. 

OFFICIAL  MISCONDUCT. 
See  Slandkr. 

PAROL  EVIDENCE. 
See  Etidsmci. 

PARTITION. 

See  Chancsby  Jubisdictioit. 

PARTNERSHIP. 

1.  JPurehaee  of  real  ettate  by  firm.  Mode  of  eonveyanee  and  intereet  of 
firm.  Where  real  estate  is  purchased  with  partnership  funds,  for  the 
use  of  the  firm,  the  conyeyance  should  be  made  to  the  members  of  the 
firm  by  name,  and  they  take  and  hold  the  legal  title  as  tenants  in 
common,  subject  to  a  trust  for  the  purposes  of  the  partnership.  But 
in  such  cases,  if  the  couTeyance  be  made  to  the  firm,  in  its  firm  name, 
as  "to  J.  L.  S.  &  Co.,"  the  said  J.  L.  S.  is  alone  inyested  with  the  le- 
gal title,  but  in  equity,  will  be  treated  as  holding  in  trust  for  the 
benefit  of  the  partnership.     Moreau  ts.  Saffarane  f  Co.,  596. 

2.  Conveyance  of  real  estate  by  firm.    Each  member  of  a  firm  must  join 
in  the  execution  of  a  couTeyance  of  real  estate,  in  order  to  pass  the 

40 
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entirety  of  the  partnership  estate.  So,  if  one  partner  alone,  execute 
a  deed  of  conyeyance,  whether  in  his  own  name  or  that  of  the  firm, 
snch  deed  will  not  of  itself  pass  anything  more  than  his  own  inter- 
est    lb, 

8.  Chancery  practice.  Case  in  judgment.  Where  npon  bill  filed  to  en- 
force an  equity  of  redemption,  it  appeared  that  the  land  was  pur- 
chased and  held  by  a  partnership,  in  the  firm  name  of  J.  L.  S.  &  Co., 
which  was  made  party  defendant,  and  the  said  J.  L.  S.  alone  was 
seryed  with  process,  who  made  no  defence  in  the  court  below,  but 
suffered  judgment  pro  con/eseo  to  be  rendered  against  J.  L.  S  &  Co., 
it  cannot  be  objected  by  said  J.  L.  S.,  in  the  Supreme  Court,  that  the 
proceedings  were  Yoid  because  the  other  partners  were  not  parties 
thereto,  nor  by  the  partners  themselyes,  because  they  were  not  par- 
ties of  record.  In  such  case,  howeyer,  the  decree  will  be  modified 
so  as  to  be  rendered  a  decree  against  J.  L.  S.  alone.    lb, 

1.  Authority  of  liquidating  partner  to  bind  the  firm  after  dissolution.  Af- 
ter the  dissolution  of  a  partnership,  one  of  the  partners  has  no  power 
to  bind  the  others  by  note  or  obligation,  without  a  reseryed  authority 
for  that  purpose ;  nor  does  a  power  to  use  the  name  of  the  firm  in 
liquidation  simply,  authorise  the  signing  of  a  bill  or  note  in  the 
firm  name,  eyen  for  an  antecedent  debt.    Fowler  ys.  Richardson^  508. 

2.  Case  m  judgment.  Where  the  liquidating  partner,  after  dissolution, 
and  without  the  consent  of  the  other  member  of  the  firm,  executes  a 
note  in  the  name  of  the  firm  in  extinguishment  of  an  account  against 
the  firm,  the  other  partner  is  not  bound  thereby,  although  both  par- 
ties to  the  transaction  belieyed  that  he  would  be ;  nor  can  he  be  ren- 
dered liable  upon  the  original  account,  which,  according  to  the  inten- 
tion of  the  creditor  and  the  liquidating  partner,  was  extinguished  by 
the  execution  of  the  note.    /6.,  609. 

PAYEE. 

See  Bills  Aim  Notbs. 

PATMENT. 

See  Eyidbnob.    Ssttlbkbnt.    Prbsukptiov.    Adximistsators  ahd 

EZBOUTOBS. 

PENAL  ACTIONS. 

See  Ambmdmbnt. 

PLEADING. 
8.     Upon  the  death  of  the  yendor  and  yendee  of  real  estate,  pending  a 
proceeding  to  enforce  the  former's  lien  for  unpaid  purchase  money, 
and  the  reyiyor  of  said  suit  in  the  names  of  the  representatiyea 
respectiyely,  the  heirs  of  both  must  be  made  parties.    McCoy  ys 
Broderiekj  208. 

1.  Pleas  abbreviated^  D^enee  to,  vfithout  rqflieation.  Where  a  plea  is  in 
brief,  giying  its  name  merely  without  its  substance,  the  plaintiff  may 
meet  any  claim  set  up  under  it,  with  all  the  defences  to  which  he  is 
in  law  entitled,  as  fuUy  as  if  such  defences  were  specially  replied. 
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Thus,  irhen  the  words  ''set  off"  are  filed  as  a  plea  of  set  off,  it  is 
competent  for  the  defendant  to  show  that  the  jlaim  offered  as  a  set 
off,  is  barred  by  the  statute  of  limitations,  without  a  special  replica- 
tion to  that  effect.     AUhrook  vs.  Hathwayy  464. 

1.  Debt  upon  property  contraeL  The  action  of  debt  may  be  maintained 
upon  a  due  bill  under  seal  for  a  specified  sum  of  money,  payable 
in  iron  at  a  designated  price  per  pound.     Crockett  ts.  Moore^  145. 

2.  Suit  upon  property  contract.  Want  of  notice^  koto  pleaded.  In  a  suit 
upon  a  property  contract,  under  the  act  of  1807,  ch.  95,  }  1,  the 
failure  of  notice,  of  the  time  and  place  of  delivery  required  by  said 
act,  is  matter  in  defence,  which  can  only  be  made  available  by 
special  plea.    Ih. 

Pleas  puu  darrein  continuance.  If  the  pluntiff,  in  a  suit  before  a  Jus- 
tice, upon  a  simple  contract  debt,  accept  a  bill  single  in  discharge 
thereof,  but  suffer  the  suit  to  proceed  to  judgment  against  defendant, 
and  the  latter  neglects  to  ayail  himself  of  this  defence  at  the  proper 
time,  upon  appeal  into  the  Circuit  Court  he  may  rely  upon  these  facta 
upon  the  trial,  orally,^  in  bar  of  suit;  but  should  pay  the  costs  up  to 
the  time  of' trial.     Campbell  vs.  Reeves^  52. 

1.  Similiter.  The  want  of  a  eimUiter  is  cured  by  verdict.  Lowrey  vs. 
Brown^  17. 

2.  Verdict.  It  is  not  essential  that  a  verdict  should  be  technically  res- 
ponsive to  the  issues  joined;  if  in  its  sense  and  legal  effect  it  be 
substantially  so,  it  will  suffice.    lb. 

1.  Process.  Act  of  1S27,  ch.  76.  Counterpart  of  writ.  The  act  of  1827, 
ch.  76,  regulating  the  service  of  process  in  suits  upon  negotiable 
instruments,  which  provides  that  in  a  joint  action  upon  a  negotiable 
instrument,  service  of  a  counterpart  of  the  writ  on  the  drawer  thereof, 
shaU  not  be  a  good  and  sufficient  service  to  hold  such  drawer  to 
answer  such  action  unless  the  original  writ  shall  have  been  executed 
on  some  one  of  the  drawers  where  there  shall  be  more  than  one,  was 
not  intended  for  the  benefit  of  the  endorsers  but  of  the  drawer,  who 
alone  can  take  advantage  of  its  provisions.  A  plea  by  the  endorser, 
therefore,  that  the  original  writ  was  served  upon  him  and  a  counter- 
part upon  the  maker,  is  demurrable.  Bank  of  Tennessee  vs.  Anderson, 
McDermot  j-  Cobb,  669. 

2.  Pleas  required  to  be  made  by  the  defendant  in  propria  personcL,  which 
purport  to  have  been  so  made,  although  signed  by  counsel  and  veri- 
fied by  an  agent,  will  be  taken  to  have  been  made  by  such  defend- 
ant,    lb. 

See  ExxM PTiovs.    Shxbify.    Tbhant  in  Common.    Slander. 

PLEAS  IN  BRIEF. 
See  Pleading. 

PLEAS  PUIS  DARREIN  CONTINUANCK 
See  Plbadinq. 
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POSSESSION. 

See  Ejbctvsnt.    Iimitatiohb.    Tbhaht  is  Comxov.     Foboibib  Ev- 

TBT  AND  DbTAINXB.      ChaMPBBTT. 

POPULAR  RUMOR. 
See  Etidbbcb. 

PRACTICE. 

Issue  out  of  Chancery,  Prine^al  and  agenU  Upon  %  bUl  filed  mgainsi 
the  plaintiff  in  an  execution,  vhi^  had  been  levied  upon  a  slaTe,  to 
eigoin  further  proceedings  under  the  same,  and  to  have  complainant's 
title  declared,  it  appeared  that  the  complainant  elumed,  hy  purchase 
from  the  defendant  in  the  execution,  but  that  his  title  was  not  clear 
enough  to  entitle  him  to  the  equitable  relief  sought ;  an  issue  out  of 
Chancery  was  therefore  directed  to  be  tried  at  law,  to  settle  the  legal 
rights  of  the  parties,  the  result  of  which,  was  to  determine  the  result 
in  Chancery.  Said  issue  was  made  up  in  an  action  of  trespass  by  the 
complainant  against  the  sheriff  alone,  for  levying  the  execution. — 
Hbld,  that  the  sheriff  in  such  case,  was  the  agent  of  the  plaintiff  in 
the  execution,  and  not  an  improper  party  in  said  suit,  and  that  a  ver- 
dict and  judgment  against  him  was  conclusive  of  the  rights  of  the 
parties.     Famtworth  vs.  Arnold,  252. 

2.  Charge  of  the  Court.  Where  the  Cour^  in  charging  the  Jury,  deems 
it  proper  to  give  specific  instructions  with  reference  to  facts  of  the 
particular  case,  such  instructions  should  apply  to  the  material  facts 
on  both  sides  of  the  ease.     James  and  Simpkms  ys.  Drake,  840. 

Bill  of  exceptions.  When  not  of  the  record.  A  bill  of  exceptions  filed 
out  of  term  time  is  no  part  of  the  record,  and  will  not  be  noticed  as 
such  by  the  Supreme  Court.     Clark  vs.  Lory,  77. 

1.  When  former  Judgment  no  bar  to  another  suit  on  the  same  eause  of  action. 
Where  a  plaintiff,  in  a  suit  before  a  magistrate,  appeals  from  a  judg- 
ment against  him  to  the  Circuit  Court,  and  afterwards  dismisses  his 
appeal,  such  dismissal  of  his  appeal  is  a  dismissal  of  his  suit — and 
such  former  judgment  constitutes  xm>  bar  to  another  suit  for  the  same 
cause  of  action.     Dossett  ts.  Miller,  72. 

2.  Evidence,  New  Trial,  In  a  case  of  positive  conflict  in  the  testimony 
of  the  plaintiff  and.  defendant,  the  improper  rejection  of  evidence 
merely  cumulative  entitles  the  party  to  a  new  trial.     lb. 

Res  Judicata,  A  judgment  which  has  been  acquiesced  in,  although 
manifestly  erroneous  and  obtained  by  fraud,  is  conclusive  between 
the  parties,  and  forms  a  positive  bar  to  another  suit,  founded  upon 
the  same  cause  of  action.     Kelley  vs.  Mi2e,  59. 

1.  Costs,  Dismissal  for  want  of  security  for.  The  law  favors  a  liberal 
policy  in  allowing  parties  to  litigate  their  rights  in  courts  of  justice, 
and  no  suit  should  be  dismissed  for  the  want  of  a  proper  compliance 
with  a  rule  as  to  coste,  provided  said  rule  be  complied  with  in  a  reas- 
onable time,  and  no  culpable  negligence  appear.    Sharp  vs.  MUUr,  42. 

8.      Trespass  and  Case,     When  concurrent  remedies.    Act  of  1850,  cA,  141. 
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Trespass  and  Case  are,  by  the  act  of  1860,  oh.  141,  rendered  concur- 
rent remedies  only  in  cases  where  trespass  will  lie.  The  remedy  by 
treBj>ass  is  not  enlarged — it  cannot  be  substituted  for  case.  LtUtrM 
YS.  BoMii^  20. 

See  Chancbbt  Pbaotios  akp  Plbadiho.  Soolb  Facias.  Nsw  Tbial. 
Bills  ahd  Notbs. 

PRESENTATION. 

See  Bills  abd  Notbs. 

PRESUMPTION. 

8.  Of  payment  and  tettlement  from  lapMe  of  time.  The  legal  presumption 
of  payment  and  settlement  from  long  lapse  of  time,  is  based  upon 
reasons  of  sound  public  policy,  and  intended  to  subserre  social  quiet 
and  the  best  interests  of  society,  by  the  enforcement  of  vigilance  in 
the  assertion  of  demands  which  are  fresh,  certain  and  just,  and  in 
preyenting  oppression  by  the  recognition  of  those  which  are  old* 
doubtAil  and  stale.  No  specific  period  has  been,  or  can  be  fixed  as 
necessary  to  constitute  the  equitable  bar,  as  each  case  must  depend 
upon  its  own  particular  facts.    Lafferty  ys.  Turleyt  157. 

4.  General  rule  of  the  Court  of  Chancery.  The  rule  which  gOTcms  a 
Court  of  Chancery  may  be  stated  to  be,  that,  after  the  lapse  of  a 
long  series  of  years  between  the  right  accrued  and  the  remedy 
sought,  no  relief  can  be  granted  unless  the  transactions  out  of 
which  the  demand  arises  be  manifest  and  tanffible,  and  there  be 
something  in  the  conduct  or  condition  of  the  parties  on  the  one 
side  or  the  other,  which  would  exclude  the  interposition  of  the 
legal  presumption.    lb, 

5.  Expreet  truete.  Chancery  jurisdiction.  In  inquiring  into  an  alleged 
mal-administration  of  an  express  trust,  after  the  lapse  of  many 
years,  it  is  not  the  lapse  of  time,  per  m,  that  closes  the  doors  of  a 
Court  of  Chancery,  but  the  obscurity  with  which  time  has  enveloped 
the  transactions  in  which  the  alleged  mal-feaecmee  consists.  If  these 
be  made  manifest,  and  there  be  sufficient  excuse  for  the  delay,  the 
Court  will  grant  relief, — ^for,  in  the  view  of  a  Court  of  Equity,  no 
length  of  time  can  give  impunity  to  iniquity,  or  consecrate  a  fraud, 
if  the  matter  can  be  reached  without  too  much  danger  of  doing 
iigustice  to  th^  opposite  party.    lb. 

See  Eyidbncb.    Sbttlbhbnt. 

PRINCIPAL  AND  AGENT. 

1.  Right  of  action  in  agent.  Evidence,  The  right  of  an  agent  to  bring* 
suit  in  his  own  name  upon  contracts  entered  into  on  account  of  his 
principal,  exists  only  in  certain  special  cases,  and  being  in  derogation 
of  the  general  principle  that  all  the  rights  springing  out  of  a  contract 
made  through  an  agent  accrue  to  the  principal,  it  deyolres  upon  sueh 
agent  in  bringing  suit  in  his  own  name  to  show  affirmatively  such  a 
state  of  facts,  as  upon  some  recognized  principle  entitles  him  to  main- 
tain the  action.    Menon  vs.  SuUitt  and  Fairthome^  497. 
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2.  Same.  Case  in  judgment.  An  attorney  at  law  who  places  a  note  due 
to  hu  elientt  in  the  hands  of  another  attorney  for  collection,  who  col- 
lects and  misapplies  the  money,  has  no  right  to  maintain  ^  suit  for  its 
recoYcry,  without  showing  that  he  has  some  beneficial  interest  in 
the  result  of  the  suit,  as  a  lein  upon  the  amount  when  collected  for 
commissions,  or  that  he  is  endorsee  for  collection,  or  otherwise.    lb. 

1.  For  what  kind  of  tort  the  former  is  liable.  When  the  agent  or  serrant, 
acting  in  the  business  of  his  superior,  commits  a  trespass  upon  an- 
other, the  former  is  liable  therefor.  Thus,  when  the  employer  directs 
his  servant  to  cut  timber  in  a  designated  direction  upon  the  employ- 
er's land,  and  the  serrant  inadyertently  cut  timber  upon  the  land  of 
another,  eyen  without  the  knowledge  or  consent  of  the  employer,  the 
latter  is  liable  to  an  action  of  trespass  therefor.  LuttrellTS.  Hazen,  20. 

See  Etidemob.    Pbactiob. 

PEIVILEGE. 

See  Intebpbbtatioh. 

PROBATE. 

See  Rbgistbation. 

PROCESS. 

See  Sebbitv.    Plbading. 

PROFANITY, 

See  Cbimibal  Law. 

PROMISSORY  NOTES. 

See  Etidbncb.     Bills  ahd  Notbs.    Sbttlbmbbt. 

PROOF  OF  SERVICE. 
See  Sbduction. 

PROPERTY  CONTRACT. 
See  Plbadixq. 

PROTEST. 

See  Bills  and  Notbs. 

PROVOKING  WORDS. 

See  Cbiuimal  Law. 

PURCHASE  OF  LAND  BY  FIRM. 
See  Pabtnebship. 

PURCHASE  MONEY. 

See  Fbaudulebt  Sales  and  Convbtahobs.  - 

REAL  ESTATE  OF  FEME  COVERT. 
See  Feme  Cotebt. 

RECORD. 

See  Pbactiob.    Eyidbncb. 

RECOGNIZANCE. 

See  Cbimihal  Law. 

REDEMPTION. 

1.      Right  of,  in  equitable  owner.    The  owner  of  an  equitable  interest  in 
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Unds,  sold  for  the*  payment  of  the  purehMO  money,  hM  the  right 
of  redemption.    IVieUutd  tb.  Harrit,  264. 

2.  When  debtor  mtUUd  to  rent.  Act  of  1860,  eh,  121.  The  act  of  1860, 
eh.  121,  ezemptiBg  debtors  whose  lands  are  sold,  from  the  payment 
of  rent,  during  the  period  allowed  for  redemption,  where  they  are 
permitted  to  remain  in  possession,  applies  as  well  to  sales  made 
under  the  decrees  of  the  Chancery  Court,  as  to  those  under  ezecation 
and  deeds  of  trust.    lb.       • 

REGISTRATION. 

* 

Deed  of  Feme  Covert.  Defectwe  Frobaie.  Act  of  1889,  eh.  26,  |  9. 
The  act  of  1889,  ch.  26,  {  9,  which  cures  defectiye  probates  after  a 
registration  of  twenty  years,  applies  as  well  to  deeds  executed  by 
femes  dovert  as  to  those  executed  by  other  persons.  [Tomir,  J.,  die- 
eented.2    Matiheweon  ts.  Speneery  618. 

See  EviDSHOs.    Fxmi  Coys&t. 

RELEASE. 
2.      Witneee.    SeaL    A  mere  technical  release,  founded  on  no  contract  or 
consideration  must  be  under  seal  to  have  the  effect  of  remoying  the 
incompetency  of  an  interested  witness.    Smith  ys.  Harria,  668, 

See  Statob. 

RENT. 

See  RxDXMPTioN. 

RENTS  AND  PROFITS. 
See  Eyidknob. 

REPEAL. 

See  Statvtb.    Constitutional  Law. 

REPLEVIN  BOND. 
See  SuBXTT. 

RESCISSION. 

See  Chanobbt  Jubisdictiox. 

RES  JUDICATA. 

See  Pbaotiob. 

RESULTING  TRUSTS. 

See  Tbust  Estatbs. 
SALARIES. 

See  Attachmxnt. 

SALEa 

See  Covntt  Coubt. 

SALE  OF  LAND. 

See  CoNTBAOT.    SHXBirv's  Salb.    Chanobbt  Jubisdiotion.    Exb- 

OUTION.      DOWXB. 

SALE  OP  PERSONALTY. 
1.      Condition  precedent.    Where  the  parties  to  a  contract  for  the  sale  of 
personal  property,  did  not  themselyes  consider  the  trade  completed,  it 
cannot  be  treated  as  complete  by  third  persons.    Thus,  where  in  a 
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eoninet  for  the  sale  of  %  steamboat,  the  terms  of  the  sale  having  been 
agreed  upon,  it  was  stipulated  between  the  parties  that  npon  the  pro- 
dnotion  of  a  bill  of  sale  by  the  vendor  on  a  designated  day,  the  cash 
payment  was  to  be  made,  the  notes  ezeented  and  the  trade  closed,  the 
title  does  not  pass  to  the  Tendee  so  as  to  render  the  steamboat  sub- 
ject to  his  creditors  until  these  preliminaries  are  complied  with. 
Mawthams  ts.  Bowman,  524. 

SCIRE  FACIAS. 

1.  Against  WitnesM,  Act  of  1794,  eh,  1,  {  29.  A  forfeiture  against  a 
witness,  undbr  the  act  of  1794,  ch.  1,  {  29,  cannot  be  enforced  unless 
the  tcire  facias  issue  from  and  be  tested  of  the  term  at  which  ihe 
judgment  mat  was  rendered.    Kineaidys.  Rogers,  1. 

2.  Same,  Same,  Practice,  The  mere  failure  of  the  sheriff  to  execute 
a  scire  facias  against  a  witness,  which  has  been  properly  issued,  does 
not  annul  the  remedy,  or  discharge  the  witness  from  liability.  The 
plaintiff  has  his  election  to  sue  out  from  term  to  term,  alias  and 
pluries  process,  until  served,  or,  upon  the  return  of  two  nihUs,  may 
proceed  to  final  judgment.     Ih, 

SEAL. 

See  RsumlSB. 

SECURITY  FOR  COSTS. 
See  Pbactios. 

SELF  DEFENCE. 

See  Cbiminal  Law. 

SEDUCTION. 

1.  Commion  Law  remedy,  Acton  of  trespass  vt  et  armis,  and  ease,  per 
quod  servitium  amisit.  The  parent,  as  such,  has  no  direct  remedy  at 
common  law  for  the  debauching  of  a  daughter.  He  has  to  resort 
therefor  to  what  has  been  denominated,  "but  little  more  than  matter 
of  fiction" — ^the  relation  of  master  and  servant  assumed  to  exist 
between^  parent  and  child — ^in  order  to  redress  this  wrong.  Two 
distinct  actions,  it  is  true,  are  submitted  to  his  option,  but  both  hare 
relation  to  this  hypothesis  of  loss  of  service,  upon  which  they  are 
dependent — ^in  the  one  case,  as  matter  in  aggravation  of  damages;  and, 
in  the  other,  as  the  very  gist  of  the  action  itself.    Parker  vs.  Meek,  29. 

2.  Same,  Same,  In  the  action  of  trespass  vi  et  armis  for  debauching  a 
daughter,  the  ffravamen  is  the  illegal  entry  of  the  seducer  upon  the 
parent's  premises ;  and  the  seduction  itself,  and  consequent  loss  of 
service  may  be  averred  and  proven  in  aggravation  of  damages.  In 
an  action  on  the  ease  for  the  same  injury,  the  gravamen  is  the  eonse- 
quential  injuries  arising  f^om  the  seduction,  in  loss  of  service  to  the 
parent.  In  the  first  action  it  is  essential  that  the  daughter,  whether 
of  full  age  or  not,  should  have  been  upon  the  parent's  premises  at  the 
time  of  the  seduction ;  in  the  latter,  whatever  be  the  age  of  the 
daughter,  it  is  immaterial  when  the  wrong  was  perpetrated,  so  that 
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Bhe  reside  with  the  parent  some  portion  of  the  time  of  her  pregnancy, 
or  of  her  lying  in.    76. 

8.  Same,  Proof  of  service.  In  actions  for  sednetion,  proof  of  menial 
seryices  by  the  daughter  to  the  parent  is  not  necessary.  Evidence  of 
the  most  trifling  and  yalueless  sctB  of  service  is  sufficient.  Indeed,  it 
seems,  that  the  fact  that  the  daughter  lived  with  the  parent  for  a  time 
during  the  period  of  pregnancy  and  parturition*  is  of  itself  sufficient 
to  raise  a  presumption  of  service.  This,  however,  may  be  rebutted 
by  proof  that  she  lived  with  the  parent  as  boarder,  or  in  some  other 
relation  than  that  of  mere  child  or  servant.    lb,,  80. 

4.  Same,  Same,  Case  in  judgment.  If  the  daughter  lived  with  the 
mother  before  and  at  the  time  the  child  was  born,  performing  service 
for  her,  the  mother  had  a  legal  right  to  maintain  an  action  of  case  for 
the  seduction,  although  the  father,  who  had  died  before  the  birth  of 
the  child,  was  Uving  at  the  time  of  the  seduction.    lb, 

SETTLEMENT. 

Execution  of  note,  prima  facie  etndenee  of.  The  execution  of  a  note 
under  seal  is  prima  facie  evidence  of  a  settlement  of  all  pre-existing 
accounts  between  the  parties,  and  casts  the  burthen  of  proof  upon 
the  party  asserting  otherwise.     Robertson  vs.  Branch,  606. 

See  Presumption. 

SET  OFF. 
2.  Bill  single  for  money  as  against  note  for  specific  articles.  A  bill  single 
for  money  may  be  set  off  against  a  covenant  for  the  payment  of  spe- 
cific articles,  if  the  value  of  the  latter  in  money  be  ascertainable  by 
any  certain  and  definite  rule  of  computation.  Moore  vs.  Weir  and 
Smith,  46. 

SHERIFF. 

1.  Motion,  Act  of  1885,  ch.  19,  {6.  A  sheriff  is  liable  by  motion,  for 
the  non-return  of  all  executions  received  by  him,  issued  from  any 
Court  of  record  in  this  State,  irrespective  of  the  time  he  receives  such 
executions.     Smith  vs.  Gilmore,  481. 

2.  Same,  Surety.  The  representative  of  a  deceased  surety  of  a  sheriff 
is  not  subject  to  the  proceeding  by  motion  for  the  official  delinquency 
of  that  officer.    lb. 

Liability  upon  official  bond  for  eoUeetions  without  process.  Act  of 
1827,  ch.  85,  2  4.  By  the  act  of  1827,  ch.  85,  }  4,  a  sheriff  and 
his  sureties  are  liable  upon  his  official  bond,  for  all  money  collected 
by  said  sheriff  or  his  deputies,  in  his  official  character,  upon  claims 
under  the  jurisdiction  of  a  magistrate,  regardless  of  whether  the 
same  was  collected  before  or  after  judgment,  or  by  or  without  pro- 
cess.    The  State  vs.  OUmore,  508. 

1.  Motion  against  for  county  revenue.  Act  of  1885,  eh.  15,  {  15,  and 
1848,  eh,  167  {1.  A  motion  may  be  maintained  against  a  sheriff  for 
county  revenue,  in  the  name  of  the  chairman  of  the  County  Court, 
upon  his  bond  made  payable  to  the  State*    Dawson  vs.  Clark,  488. 
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2.     Amendment.    Act  of  1862,  eh,  152,  {6.     In  a  motion  againsi  a  aheriff 

for  coimtj  roTenue,  entered  in  the  name  of  the  then  chairman  of  the 

County  Coort,  it  is  no  error  to  allow  the  substitution  of  the  name  of 

the  person  filling  said  office  of  chairman  at  the  time  the  motion  is 

heard.     /6« 

8.  Security.  Pleading,  Where  in  a  motion  against  a  sheriiF  and  his 
sureties  in  the  name  of  the  chairman  of  the  County  Court,  the  said 
chairman  was  himself  one  of  said  sureties,  it  is  no  eiror  to  include 
him  in  the  judgment.    lb, 

4.      When  the  motion  may  he  made.    Act  of  1852,  eh.  172,  {  2.     Although 

the  act  of  1852,  ch.  172,  }  2,  authorises  the  County  Court  to  release 

the  sheriff  as  collector  of  county  reyenue,  from  accountability  for 

insoWencies,  remorals  and  improper  assessments,  at  the  April  Term 

succeeding  the  year  for  which  he  was  collector,  yet  a  motion  may 

be  maintained  against  him  for  delinquency  at  the  close  of  the  year, 

and  upon  his  obtaining  a  release  for  such  credits  afterwards,  they 

may  be  refunded  to  him.     lb. 
See  Waives. 

SHERIFF'S  SALE. 

Of  land,  afier  expiration  of  hie  term,  A  sale  of  land  by  a  sheriff  after 
the  expiration  of  his  term,  under  a  venditioni  es^Hmae  issued  upon  a 
lery  made  by  him  while  in  office,  is  Toid.  Bank  of  Tenneuee  vs. 
Beatty,  805. 

SHOOTINO  MATCHES. 
See  Crihimal  Law. 

SIMILITER. 

See  Pleading. 

SLANDER. 

Words  imputing  official  mieconduet.  Or<md  Juror,  Words  to  be  ac- 
tionable in  themseWes  must  contain  a  distinct  imputation  of  some 
crime  or  misdemeanor,  which  by  law,  is  indictable.  So,  to  charge  a 
grand  juror  with  having  foretpom  himself,  in  not  having  presented  a 
criminal  offence  of  which  he  had  knowledge,  is  not  actionable.  Me- 
AnaUy  vs.  WiUiams.  26. 

1.  Pleading.  Repeating  the  words  of  another.  Where  a  defendant  in  an 
action  of  slander  seeks  to  justify  by  relying  upon  the  defence  that 
in  uttering  the  alleged  slanderous  words  he  merely  repeatod  the  words 
of  another,  the  plea  must  show  that  the  defendant  disclosed  a  certain 
cause  of  action  against  such  other  person,  by  naming  him  at  the  time 
of  the  utterance  of  the  words,  and  by  giving  the  precise  words  used, 
the  name  of  the  person  to  whom  repeated,  that  he  believed  them  to  be 
true,  and  repeated  them  on  a  justifiable  occasion.  This  defence, 
when  the  facts  are  proven,  is  not  a  justification  of  itself,  but  merely 
raises  a  presumption  of  an  absence  of  malice,  which  may  be  rebutted 
by  proof.     William  and  Maria  Larkms  vs.  Tarter^  681. 

2.  Malice,  The  malice  necessary  to  constitute  slander  need  not  be 
actual,  or  what  is  called  malice  in  fact — ^which  consists  of  hatred  or 
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ill-will  to  the  person — -but  malioe  in  its  legal  sense,  which  denotes 

ihat  which  is  to  be  inferred  from  a  wrongful  act  calculated  to  injure 

another.     Ih.,  682. 

8.  New  Trial,  The  mere  declaration  of  the  plaintiff's  counsel  in  an 
action  of  slander,  that  the  plaintiff  sought  the  Tindieation  of  his 
character  only,  and  not  the  money  of  the  defendant,  and  if  he  re- 
covered a  Terdict  that  the  amount  thereof  would  be  refunded  to  the 
defendant,  is  no  sufficient  ground  for  a  new  triaL    Ih, 

Wordt  imputing  crime  in  another  State.  An  action  of  slander  may  be 
maintained  in  this  State,  for  words  uttered  within  the  jurisdiction  of 
the  Court  where  such  action  is  instituted,  which  impute  to  the  plain- 
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STATUTES  CONSTRUED. 

Amendment, 

1862,  ch.  152,  it  6,  7, 

page  296 

« 

U         «         (C        J  6^ 

847 

11 

«      "      ««     |6, 

488 

Appeal, 

1819,  ch.  81, 

209 

Bills  of  Exchange, 

1827,  ch.  14, 

140 

Bills  of  Review, 

1886,  ch  20,  i  16, 

897 

Certiorari  Bond, 

1886,  ch.  84,  3}  1,  2, 

418 

Champerty, 

1821,  ch.  66,  i  1, 

466 

Chancery  Practice, 

1852,  ch.  865,  }  9, 

187 

Charters  of  Incorporation, 

1856,  ch.  254, 

684 

Costs.     Clerk, 

1824,  ch.  16,  i  2, 

62 

Costs  and  Damages, 

1829,  ch.  1, 

128 

Costs, 

1787,  ch.  19,  2  1, 

131 

Defective  Probates, 

1889,  ch.  26,  i  9, 

513 

Demurrer, 

1862,  ch.  866,  {{  7,  9, 

596 

Distribution, 

1784,  oh.  22,  2  8, 

185 

« 

1796,  ch.  14, 

185 

Disturbing  Public  Worship, 

1801,  eh.  86,  {  1, 

818 

Dower, 

1784,  ch.  22,  i  8, 

816 

Drunkenness, 

1842,  ch.  94, 

188 

<( 

1844,  ch.  98, 

188 

Qectment, 

1862,  ch.  162,  {  2, 

808 

Exemptions, 

1888,  ch.  80, 

669 

Executors  and  Administrators, 

1794,  ch.  6  21, 

287 

Forfeiture  against  Witness, 

1794,  oh.  1,  2  29, 

1 

Formal  Defects, 

1852,  ch.  152,  2  4, 

568 

Fraudulent  Conveyances, 

1801,  ch.  25,  2  2, 

674 

Qaming  Contracts, 

1799,  ch.  8,  2  1, 

568 

niegal  Voting, 

1854,  ch.  82,  2  8, 

64 

Justice  of  the  Peace, 

1885,  ch.  1,  2  16, 

6 

Life  Insurance, 

1846,  eh.  216,  2  8, 

666 

Limitations, 

1819,  ch.  28,  2  2, 

829 

Motion, 

1848,  ch.  167,  2  1, 

488 

« 

1885,  ch.  19,  2  6, 

481 
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Motion, 

1885,  ch.  15,  2  15, 

page  488 

Kotice.     Levy, 

1799,  ch.  14,  I  1, 

221 

Privilege, 

1835,  ch.  18,  {  4, 

120 

<< 

1848,  ch.  161,  {{  28, 

24, 25,      120 

Probate  and  Registration, 

1889,  ch.  26,  {  6, 

577 

Profanity, 

1741,  cH.  14, 

185 

Process, 

1827,  ch.  75, 

660 

Property  Contract, 

1807,  ch.  95,  3  1, 

145 

Redemption, 

1850,  ch.  121, 

264 

Registration, 

1881,  ch.  90,  2  6, 

466 

Repealing  Power, 

1854,  ch.  294, 

610 

Repeal  of  Central  Bank  Charter, 

1856,  ch.  113,  2  16, 

610 

Revenue  Collector, 

1852,  ch.  172,  2  2, 

488 

Revivor, 

1835,  ch.  77, 

128 

Security  for  Costs, 

1822,  ch.  42,  2  h 

89 

Sheriff, 

1827,  ch.  35,  2  4, 

508 

Shooting  Matches, 

1817,  ch.  61,  2  7, 

106 

<( 

1821,  ch.  68,  2  1, 

106 

SUte  Debtors, 

1885,  ch.  27,  2  6, 

879 

Tax  Sales, 

1844,  ch.  92,  2  8, 

844 

Trespass  and  Case, 

1850   ch.  141, 

20 

STATUTE  OP  LIMITATIONS. 
See  Limitations. 

STATUTE. 
1.  Implied  repeal  not  favored.  Act  of  1885,  eh,  13,  I  4;  and  1848,  ch, 
161,  22  ^^»  ^^1  ^'  ^here  there  are  two  statutes,  prescribing  several 
remedies  for  the  same  evil,  the  Courts  will  not  treat  the  formor  as 
repealed  by  implication,  unless  there  be  so  manifest  a  repugnance  that 
they  cannot  co-exist.  Thus,  the  act  of  1848,  ch.  161,  which  fixes  the 
tax  upon  the  privilege  of  standing  jacks,  and  prescribes  certain 
measures  for  the  enforcement  of  its  collection,  does  not  repeal  the 
act  of  1885,  ch.  18,  2  4,  which  imposes  a  penalty  for  the  exercise  of 
said  privilege  without  license,  but  is  merely  cumulative  thereto. 
Cate  vs.  The  State,  120. 
See  CoMSTiTUTioMAL  Law. 

STAYOR. 

When  released  by  agreement  for  delay.  An  agreement  for  delay 
between  the  principal  debtor  and  the  plaintiff,  in  a  judgment  upon 
which  execution  has  been  stayed,  will  not  have  the  effect  to  release 
the  stayor,  unless  said  agreement  be  binding  upon  the  parties,  and 
such  as  the  Courts  can  execute.  Thus,  a  stayor  is  not  released  by  a 
simple  agreement,  entered  into  without  his  consent,  between  the 
creditor  and  principal  debtor  after  the  stay  had  expired,  that  upon 
payment  of  part  of  the  judgment,  he  would  grant  the  latter  indul- 
gence upon  the  balance.     Sharp  vs.  Fagan,  541. 

SUPREME  COURT. 

See  Ambndkbnt. 
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8.  In  replevin  bond.  In  a  suit  by  attaclimeiit  against  two  or  more  defen- 
dants, where  the  undertaking  of  the  sureties  in  the  replevin  bond  is 
in  behalf  of  all  of  the  defendants,  the  voluntary  discharge  by  the 
plaintiff  of  one  of  the  defendants,  discharges  the  sureties.  Hartu 
vs.  Taylor,  586. 

Co9U,  Act  of  1822,  eh.  42,  {  1.  Notice.  The  notice  of  ten  days 
required  to  be  given  by  a  security  for  costs,  under  the  act  of  1822, 
ch.  42,  }  1,  upon  application  for  counter  security,  must  be  in  writing, 
and  its  service  established  by  the  return  of  the  sheriff,  or  the  testi- 
mony of  some  competent  witness.  The  rule  of  the  Court,  in  such 
proceeding,  must  be  for  counter  security.  The  Court  cannot  dismiss 
the  suit,  unless  the  express  terms  of  the  act  are  complied  with.  Paige 
vs.  Richarda,  89. 
See  SHERirr.    Waiysb. 

8UEVEY. 

Bee  Lajh)  Law. 

TAX  COLLECTOR. 

See  Tax  Salxs. 

TAX  SALES. 

Act  of  1844,  ch.  92,  J  8.  The  Circuit  Court  has  no  power  to  con- 
demn land  to  be  sold  for  taxes,  unless  the  collector's  report  describes 
the  land,  in  substantial  conformity  to  the  requirements  of  2  8.  of  the 
act  of  1844,  oh.  92.  Thus,  it  is  necessary  to  give  in  said  report,  in 
addition  to  the  other  requirements  of  the  statute,  the  number  of  a 
town  lot,  or  the  name  of  the  enterer  or  grantee  of  the  land.  Thacker 
Ex  parte,  844. 

TECHNICAL  AVERMENTS. 
See  Indictmbnt. 

TSNANl^  IN  COMMON. 
2.  Bxeluaive  posseseion  of  chattel  hy  a  co-tenant,  tUmedy.  The  ezelusive 
possession  of  a  chattel  by  one  tenant  in  common,  and  his  reftisal  to 
permit  the  other  to  participate  in  the  use  thereof,  will  not  entitle 
the  other  to  sue  at  law,  because  each  haa  an  equal  right  to  the  pos- 
session, and  the  possession  of  one  is  the  possession  of  both.  If  the 
other  cannot  regain  possession,  his  remedy  is  in  equity  for  a  sale,  and 
division  of  the  proceeds.     Cheek  vs.  WheaUey.  484. 

2.     Pleading.    In  an  action  of  trespass  to  recover  damages  for  ii^juries 

to  land  which  belongs  to  several  tenants  in  eommon,  all  must  join. 

Advantage  can  be  taken,  however,  of  non-ioinder,  only  by  plea  in 

abatement.     Wintere  vs.  McGhee,  128. 
8.     In  an  action  by  one  of  several  tenants  in  common,  who  is  permitted 

to  proceed  alone  to  recover  damages  for  treq>a8S  upon  the  common 

estate,  he  can  only  recover  his  proportion  of  the  damages,  not  that 

of  his  co-tenants.     lb. 

See  Cbahobbt  Jvbisdictiob.    Adkibibtbatobs  and  Bzbcutobs. 
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TITLE  BOND. 

See  GoHTBAOT. 

TORT. 

See  Prikcipal  ahd  Aqint. 

TRESPASS  AND  CASE. 

See  Seduction.     Pjlactioi. 

TRESPASS  VI  ET  ARMIS. 
2.  What  U  is.  Any  physical  force  unauthorized  by  law,  against  the  per- 
son or  possession  of  another,  howeyer  slight,  without  regard  to  the 
motive,  is,  in  itself,  essentially  a  trespass,  and  the  ffiat  of  an  action  of 
trespass  vi  et  armu.  "The  criterion  of  trespass  is  force  directly  ap- 
plied."   LuttreU  ys.  Hazen,  20. 

TROVER. 

See  Abkinistbatobb  ahd  Exxcutobs. 

TRUST  ESTATES. 

Conversion  of  trust  fund  by  trustee  and  third  persons.  Where  a  trustee 
or  other  person  standing  in  a  fiduciary  relation,  wrongfully  converts 
a  trust  fund  into  another  species  of  property,  the  beneficiary  will 
be  entitled  to  the  property  thus  acquired,  and  he  may  sue  for  it  at  law, 
or  he  may  disclaim  title  thereto  and  proceed  upon  his  remedy  in  per- 
sonam. But  this  principle  does  not  apply  where  a  person,  standing  in 
no  fiduciary  relation,  wrongfully  obtains  a  portion  of  a  trust  fund  and 
invests  the  same  in  property  for  his  own  benefit,  without  the  knowl- 
edge and  against  the  will  of  the  trustee  and  beneficMiry.  The  title 
to  the  property  in  such  case,  vests  in  the  purchaser.  Sawihoms  v«. 
Brown,  462. 

1.  Resulting  Trusts,  A  resulting  trust  may  be  declared  upon  parol 
evidence,  after  the  death  of  the  trustee  holding  the  legal  title  and 
descent  cast  upon  his  heirs.    McCammon  vs.  Pettiit,  242. 

2.  Same.  Hvidenee.  When  an  estate,  right  or  title  in  lands  is*claimed 
against  a  writing,  in  any  of  the  oases  in  which  it  is  permitted,  it 
must  be  sustained  by  proof  of  the  clearest  i^nd  most  convincing 
character.     lb, 

8.  Same,  Statute  of  Limitations.  Adverse  possession.  The  statute  of 
limitations  will  not  run  against  a  claim  to  land  based  upon  a  result- 
ing trust  implied,  when  such  claimant  and  the  person  having  the 
legal  title  are  both  in  continued  and  friendly  possession  of  the  land 
in  question.  There  must  be  for  the  legal  period,  a  possession 
adverse  and  hostile  in  its  character.  The  fact  that  the  one,  held 
by  deed  and  the  other  did  not,  does  not  make  the  possession  adverse 
or  vary  the  principle.    /6, 

1.  Trustee  takes  such  an  estate  as  the  trust  makes  necessary,  A  devise  to 
trustees  may  be  restricted  or  extended,  as  the  nature  and  purposes 
of  the  trust  require.  So,  if  a  devise  be  expressly  to  .the  trustees 
and  their  heirs,  yet  if  the  duties  imposed  on  them,  or  the  purposes 
of  the  trust,  require  only  an  estate  per  autre  vm  to  be  vested  in 


INDEX.  767 

TRUST  ESTATES.'-Continued. 

them,  their  legal  interest  will  be  out  down  to  that  extent,  notwith- 
standini;  the  express  limitation  to  them  in  fee.     BUia  ys.  Fiiher^  281. 

2.  Same.  Same.  Caee  m  Judgment.  Where  a  testator  devised  an  estate 
to  trustees  and  their  heirs  forever^  for  the  use  and  benefit  of  a  feme 
covert  for  life,  and,  upon  her  death,  to  vest  in  the  heirs  of  her  body, 
or,  in  default  thereof,  in  his  own  right  heirs,  the  trustees  took 
the  legal  estate  only  for  the  life  of  the  feme  covert,  the  obvious 
purpose  of  the  trust  being  merely  to  protect  the  property  against 
the  marital  rights  of  the  husband.  Upon  the  death  of  the  feme 
covert,  the  object  of  the  trust  was  accomplished,  and  the  abso- 
lute legal  estate  vested  in  the  heirs  of  her  body,  under  the  limi- 
tation in  the  will.     lb. 

TRUSTEES. 

See  Chautablb  Usis.    Tbubt  Estatxs. 

VALUE. 

See  Cbihinal  Law. 

VENDOR. 

See  F&ATJBULBNT  SaLXS  and  OoirVBTANCBfl. 

VENDORS  LIEN. 

Rights  of  assignee  of  and  bona  fide  purchaser  from  vendee.  Chancery 
jurisdiction.  Where  the  vendee  of  two  town  lots,  (upon  which  the 
vendor's  lien  had  been  retained,)  after  the  payment  of  half  of  the  pur- 
chase money,  made  a  sale  of  the  least  valuable  of  the  two  lots  by 
absolute  conveyance  to  a  bona  fide  purchaser  who  paid  for  them,  and 
sometime  afterward  conveyed  the  other  in  trust  to  another  creditor  to 
secure  the  payment  of  a  debt ;  and  said  lot  was  sold  under  the  trust 
and  bought  by  said  creditor,  who  thereupon  took  an  assignment  of 
the  other  notes  and  equities  for  unpaid  purchase  money  from  the 
original  vendor;  a  Court  of  Equity  will  not  entertain  a  bill  filed  by 
such  creditor  and  assignee,  to  enforce  the  lien,  by  compelling  the 
purchaser  of  the  other  lot  to  contribute  an  amount  of  said  notes 
proportionate  to  the  relative  value  of  the  lot  so  purchased  by  him. 
Wright,  Williams  j*  Co.,  vs.  Atkinson,  585. 

VERDICT. 

See  Plbadino.    Criminai.  Law. 

VESTED  REMAINDER. 
See  Will. 

WAIVER 

Sheriffs  and  their  sureties.  Where  in  an  action  upon  a  sheriff's  bond 
against  the  securities,  it  appeared  that  the  sheriff  had  rendered  him- 
self liable  for  an  insufficient  return  of  an  execution,  and  the  plaintiff 
in  the  same  had  for  twelve  years  failed  to  proceed  against  him,  and 
had,  in  the  meantime,  caused  other  executions  to  be  issued  for  the 
same  debt,  and  placed  in  the  hands  of  a  succeeding  sheriff,  who  had 
oollected  the  money,  satisfied  the  judgment,  but  failed  to  pay  over 
the  amount,  the  plaintiff  must  be  held  to  have  waived  his  right  to 
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proceed  upon  the  bond  of  the  former  sheriff,  his  remedj  being  alone 
upon  the  bond  of  the  latter.     Wriffht  tb.  Johnson,  4Q7. 

WIDOW. 

See  Insvsamos. 

WIJ.L. 

Consiructioh  of.  Vested  remainder.  The  testatrix  directed  that  all 
her  estate,  both  real  and  personal  that  may  come  to.  the  hands  of 
her  executors  for  the  use  and  benefit  of  her  daughters,  Levisa,  Cath- 
erine and  Celia,  remain  in  the  hands  of  her  executors  in  trust  for  her 
said  daughters  during  their  natural  lives,  and  then  to  the  heirs  of 
their  bodies  forever.  By  a  codicil,  she  designated  what  particular 
property  each  legatee  should  take  under  the  restrictions  and  limita- 
tions of  the  will.  In  a  contest,  upon  the  death  of  said  Levisa,  for 
the  remainder  in  her  interest  under  said  will,  it  is  held,  that  all 
persons  who  were  in  being  at  the  death  of  the  testatrix,  and  were 
embraced  by  the  words  heirs  of  the  body  of  said  Levisa,  were  objects 
of  the  gift  in  remainder,  and  took  vested  interests  which  would, 
pass  to  their  representatives  at  their  death,  real  estaj^  to  their  heirs 
ct  law,  and  the  remainder  in  the  personal  estate,  to  their  personal 
representatives,  and  when  children  of  said  Levisa  had  been  bom 
from  time  to  time,  the  estate  in  remainder  would  open,  and  vest  sev- 
erally in  such  children.      Ward  vs.  Saunders,  387. 

Stde  of  construction.  In  the  construction  of  wills,  force  and  effect 
must  be  given  to  the  language  thereof,  with  reference  to  the  surround- 
ing circumstances  at  the  time  of  its  execution.  Thus,  where  the 
testator  at  the  time  of  the  execution  of  his  will,  owned  a  residence 
in  the  town  of  Gallatin,  which  occupied  three  lots  on  the  plan  of 
said  town,  and  also  owned  in  said  town  another  house  and  lot  dis- 
connected with  the  former,  besides  other  real  estate  without  the  town, 
which  said  town  loU  he  was  in  the  habit  of  listing  for  taxes  as  two 
lots;  and  he  devised  to  his  wife  his  ^dtoeUing  house  and  lots  in  said 
town,  with  certain  other  property — and  to  his  son,  the  balance  of 
his  estate,  real  and  personal;  he  intended  that  his  widow  should 
take  the  dwelling  house  and  three  lots  upon  which  it  was  situated,  and 
that  his  son  should  take  the  other  house  and  lot  in  said  town.  Black' 
more  vs.  Blackmore,  865. 

Construction  of.  A  testator  directed  his  executors  to  hire  out  his 
slaves  for  five  years  after  his  death — at  the  end  of  whfch  time  said 
slaves  were  to  be  divided  among  his  children — and  in  the  event 
either  of  his  children  should  die  before  that  time,  then  the  lawful 
children  of  such  deceased  child  shall  take  the  parent's  interest  in 
said  slaves.  Held  :  That  no  vested  interest  was  thereby  bequeathed, 
but  the  bequest  was  to  a  class  answering  the  description  at  the 
end  of  the  designated  time.     Fulkerson  vs,  Bullard,  260. 

WITNESS. 

See  PsACTiCB.    Rblbasi.    Scikb  Faoias.    Evidehos. 
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